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CASES    IN    CHANCERY, 


BEFORE   THE 


VICE-CHANCELLOR. 


TURNER  V.  HILL.  ^  ^  1840 : 

1  HE  Plaintiff  was  the  surviving  assignee  of  Thomas  PUadin^ 
and  John  Gundry,  bankrupts.  The  object  of  the  bill  Parties. 
was  to  recover  a  share  in  certain  mines,  in  Cornwall,  Mine. 

The  owner  of  nearly  one  half  the  shares  in  a  valuable  mine 
in  ComimU  (which  was  divided  into  i>6a4  shares)  bavins  become 
bankrupt,  his  assignee  and  the  other  shareholders  agreed,  without 
the  consent  of  the  creditors,  to  dispose  of  his  shares  amongst 
themselves  and  their  friends;  and,  in  order  to  effect  that  object, 
they  arranged  that  the  mine  should  be  sold  under  a  decree  of  the 
Vice- Warden  of  the  Stannaries,  in  an  amicable  suit  to  be  insti- 
tuted by  a  creditor  of  the  mine  against  the  then  shareholders ;  that 
the  mine  should  be  repurchased  by  the  assignee  at  a  certain  sum, 
and  that  a  new  company  should  be  formed,  consisting  of  the  old  and 
new  shareholders.  The  bankrupt's  shares  were  disposed  of  accord- 
ingly, the  assignee  and  the  old  shareholders  having  agreed  to  take 
some  of  them,  H.  and  T.,  to  take  another  jointly ;  and  certain 
other  p^vons,  the  remainder.  Afterwards  it  was  agreed  that  the 
shares  in  the  mine  should  be  altered  to  54th  shares.  The  decree 
was  then  obtained,  and  the  mine  sold  and  repurchased  as  had  been 
arranged.  H,  and  T.  then  agreed  to  sever  their  share.  The  cre- 
ditors having  discovered  the  circumstances  under  which  the  bank- 
rupt's shares  had  been  disposed  o?^  the  assignee  was  removed,  and 
the  Plaintiff  appointed  in  his  place.  The  Plaintiff  filed  a  bill  against 
H.  alone,  alleging  that  H.  and  all  the  other  shareholders  had  notice 
of  the  circumstances  before  mentioned,  and  praying  that  H>  might 
transfer  her  share  to  him,  and  account  for  and  pay  to  him  the 
profits  thereof,  and  that  a  receiver  might  be  appointed  of  the 
profiU  of  the  mine.  Held  that  ^  the  profits  of  the  mine,'  must  be 
taken  to  mean  the  profits  of  the  share  sought  to  be  recovered; 
and  that  none  of  the  other  shareholders  were  necessary  parties  to 
the  bill. 
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i840'  formerly  belonging  to  the  bankrupts^  which  had  been 

purchased  by  Jane  Penneck  Hilly  and  bequeathed  by 
her  to  the  Defendants ;  one  of  whom  was  her  execu- 
trix. 


Turner 

V. 

Hill. 


At  and  before  the  bankruptcy  of  the  Messrs.  Gundry^ 
the  mines  in  question,  were  divided  into  1^624  shares ; 
and  those  gentlemen  were  entitled,  between  them,  to 
nearly  one-half  of  the  shares.  John  Gundry  was  also 
the  purser  of  the  mines :  and  he  having  become  greatly 
embarrassed  in  his  circumstances,  and  the  other  share- 
holders having  discovered  that  he  had  fidsely  charged 
them,  in  his  accounts,  with  sums,  to  a  lai^e  amount,  as 
paid  by  him  for  materials  for  the  mines,  they,  a  few 
months  before  his  bankruptcy,  dismissed  him  from  his 
office,  and  appointed  RtcJiard  Tyacke  purser  of  the 
mines  in  his  place.  In  January  1820  the  commission 
issued,  under  which  the  Messrs.  Gundry^  who  were 
co-partners  as  bankers,  were  declared  bankrupts.  At 
the  time  of  their  bankruptcy,  the  mines  were  very 
valuable. 

H*  M.  GryllSf  a  gentleman  of  great  influence  in  the 
neighbourhood  of  the  mines,  became  desirous  of  pur- 
chasing some  of  the  bankrupts'  shares  ;  and  the  other 
shareholders  were  desirous  that  he  sliould  become  a  co- 
adventurer  with  them  in  the  mines,  and  should  purchase 
as  many  of  the  bankrupts'  shares  as  he  should  thmk 
proper,  and  that  the  remainder  should  be  disposed  of 
amongst  themselves  and  such  other  persons  as  they 
should  approve  of  as  co-adventurers  with  them.  On  the 
6th  of  February  1820,  a  meeting  of  the  adventurers  in 
the  mines,  at  which  Orylls  and  Tyache  were  present, 
was  held  for  the  purpose  of  considering  how  to  effect 
the  before-mentioned  object ;  and  it  was  then  proposed. 
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tts  the  best  mode  of  effecting  it,  that  a  new  company  of 
adventurers  should  be  formed,  and  that  the  bankrupts' 
shares  should  be  disposed  of;  and  that,  for  the  purpose 
of  securing  from  liability  such  persons  as  should  take 
shares  as  new  adventurers,  the  mines  should  be  sold 
through  the  medium  of  a  decree  of  the  Vice- Warden  of 
the  Stannaries,  and  be  repurchased  by  the  old  adven- 
turers in  conjunction  with  the  new  adventurers,  and 
that  the  monies  to  arise  from  the  sale  of  John  Gundry's 
shares,  should  be  applied  in  discharge  of  the  debt  due 
from  him  to  his  late  co-adventurers :  and,  thereupon, 
and  in  the  presence  of  GryUs  and  Tyacie,  the  follow- 
ing resolutions  were  drawn  up  and  signed  by  the  adven- 
turers present :  ''  It  is  proposed,  as  the  only  measure 
which  can  prevent  the  mines  from  stopping,  to  offer  at 
least  one-half  for  sale,  at  the  price  of  600/.  for  each 
share :  it  is  proposed,  for  the  security  of  the  new  ad- 
venturers, that  the  mines,  materials,  halvans,  &c.  shall 
be  sold  by  the  decree  of  the  Vice-Warden,  and  entered 
upon  as  on  the  ist  of  this  instant  February,  clear  of 
debts  and  demands  which  may  have  been  contracted 
before  that  day:  that  the  sum  which  may  be  raised 
from  John  Gundry*s  late  shares,  be  wholly  appropri- 
ated to  pay  the  amount  due  from  the  mines  to  the  end 
of  October  last :  that  the  present  adventurers  who  shall 
continue  their  shares,  do  give  an  undertaking,  to  the 
Vice-Warden,  to  pay  their  proportions  of  the  deficiency 
which  may  remain  due  from  John  Gundry  as  late  purser, 
after  the  proceeds  of  the  said  John  Gundry*^  shares 
shall  have  been  appropriated  as  above :  that  communi- 
cations be  made,  respecting  the  purchase  of  the  one- 
half  of  the  mines  agreed  to  be  offered  for  sale,  to  Mr. 
Grylbf  and  that  be  be  requested  to  correspond  with 
such  persons  as   are  willing    to  become  purchasers 
thereof;  and  the  adventurers  now  present,  will  endea- 

b2 


Turner 

V. 
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1840.  vour  to  dispose  of  some  part  thereof  amongst  their 

friends,  and  write  to  Mr,  Gn/lls  with  the  result."  In 
consequence  of  these  resolutions,  Grylls  and  the  then 

Hill  adventurers,  together  with   Tyackcy  immediately  took 

active  steps  to  form  the  new  company,  and  to  get  per- 
sons, whom  they  approved  of,  to  purchase  the  shares 
which  were  to  be  disposed  of  as  before  mentioned  :  and 
some  of  the  old  adventurers  and  Grylls  and  his  friends 
agreed  to  take  some  of  those  shares ;  and  Jane  P,  Hill 
and  Tyacke  agreed  to  take  another  share  jointly.  The  bill 
alleged  that  Jane  P.  Hill,  at  the  time  when  she  so  agreed 
to  become  interested  in  the  minesi  was  well  acquainted 
with  the  several  circumstances  before  mentioned  under 
which  the  proposed  new  company  was  intended  to  be 
formed  and  the  said  shares  therein  disposed  of;  and 
well  knew  that  the  mines  were  very  valuable,  and  that 
the  proposed  undertaking  would  be  very  profitable. 

On  the  16th  of  February  1820,  at  which  time  all  the 
shares  in  the  new  adventure  bad  been  disposed  of,  a 
meeting  of  the  old  and  new  adventurers  was  held,  at 
which  it  was  resolved  that  the  principal  creditors  of  the 
mines  should  immediately  petition  the  Vice-Warden,  for 
a  decree  to  procure  the  payment  of  the  sums  due  to 
them :  that  they  should  represent  to  him^  at  the  same 
time,  that  there  was  a  great  number  of  other  creditors, 
and  request  him  to  appoint  a  day  for  the  proof  of  their 
respective  claims  before  his  secretary,  with  a  view  to  a 
decree  for  the  sale  of  the  mines,  materials  and  halvans, 
for  the  purpose  of  defraying  the  whole  sum  which  might 
be  due ;  and  that,  when  that  should  be  accomplished, 
the  Vice-Warden  should  be  petitioned  for  a  decree  to  sell 
the  mines,  with  everything  which  might  be  thereon,  in 
one  lot.  On  the  23<I  of  the  same  month,  Grylls  and 
Charles  Head  were  chosen  assignees  of  the  bankrupts' 
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estates,  aad  the  usual  assigument  thereof  was  made  to  1 840. 

them  :  but  Read  interfered  very  little  in  the  affairs  of  '        " 

the  bankrupts,  and  acted  entirely  under  the  influence        Turner 
and  direction  of  Grylfs.  ^' 


Grylls,  in  order  to  effect  his  intention  of  becoming 
possessed  of  part  of  the  bankrupts'  shares  and  to  facili- 
tate the  formation  of  the  new  company,  determined,  as 
soon  as  he  was  appointed  assignee,  absolutely  to  relin- 
quish the  bankrupts'  shares;  in  order  that  they  might 
be  more  readily  disposed  of  in  the  manner  and  for  the 
purpose  mentioned  in  the  resolutions.  Accordingly,  he 
and  Read,  with  the  privity  of  and  in  concert  with  the 
old  and  new  adventurers,  but  without  the  consent  or 
concurrence  of  the  creditors  of  the  bankrupts,  relin- 
quished all  the  bankrupts'  shares  to  the  old  adventurers, 
under  the  pretence  that  the  debts  due  in  respect  of  them, 
exceeded  their  value. 

On  the  day  on  which  Grylls  and  Read  were  appointed 
assignees,  another  meeting  of  the  old  and  new  adven- 
turers was  held ;  and  they  then  agreed  to  take  such 
shares  in  the  new  company  as  were  set  opposite  to  their 
names  respectively ;  and  it  was  further  agreed  that  im- 
mediate measures  should  be  taken  to  induce  the  Vice- 
Warden  of  the  Stannaries  to  grant  a  decree  for  the  sale 
of  the  mines,  in  order  to  pay  the  debts  due  at  the  end 
of  January  then  last;  and  other  arrangements  were 
made  with  a  view  to  the  formation  of  the  new  com- 
pany. 

On  the  23d  of  March  1820,  a  petition  was  presented, 
to  the  Vice -Warden,  in  pursuance  of  the  before-mentioned 
resoluti<His,  by  Charles  Scott  and  others,  against  several 
of  the  old  adventurers,  and  also   against  Grylls  and 
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1840.  Read  as  assignees  of  the  baiiknipts'  estates,  for  the  pre- 

tended purpose  of  recovering  a  debt  due  to  the  peti- 
tioners for  goods  sold  and  delivered  for  the  use  of  the 

Hill.  mines^  by  the  orders  of  John  Gundry,  whilst  he  was 

purser  of  the  mines,  and  of  Tyache  his  successor :  but 
that  petition  was,  in  fietct,  an  amicable  suit,  concerted 
between  the  petitioners  and  the  old  and  new  adven- 
turers, in  order  to  obtain  a  sale  of  the  mines  for  the 
purposes  before  mentioned.  On  the  9th  of  May  1820^ 
the  petition  was  heard,  and  it  was  then  ordered,  with 
the  consent  of  the  adventurers,  that  the  mines  and  the 
tin,  engines  and  materials  belonging  thereto,  should  be 
sold,  by  public  auction,  under  the  direction  of  the 
secretary  of  the  Court,  for  payment  of  the  debt  due  to 
the  petitioners.  At  the  time  when  this  decree  was  made, 
the  engines,  materials,  tin,  &c.  belonging  to  the  mines 
were  of  the  value  of  28,000/.  and  upwards:  and  the  bill 
alleged  that  a  decree  for  the  sale  of  an  entire  mine  to 
liquidate  one  debt,  and  that  of  comparatively  small 
amount,  was  without  precedent  in  the  Vice- Warden's 
Court,  contrary  to  the  law  of  the  Stannaries,  and  un- 
necessary, inasmuch  as  all  the  then  adventurers,  with 
one  or  two  exceptions,  were  solvent,  and  the  greater 
part  of  them  would  have  been  able,  if  called  upon  in- 
dividually, to  discharge,  immediately,  the  debt  due  to 
the  petitioners.  On  the  2d  of  June  1B20,  a  meeting  of 
the  adventurers  was  held,  at  which  it  was  resolved  that 
GrylU  should  attend  at  the  sale,  which  was  advertised 
to  take  place,  at  the  Red  Lion  in  TrurOf  on  the  5th  of 
June,  and  should  purchase  the  mines,  materials,  &c.  for 
18,000/.  But,  previously  to  that  meeting,  it  had  been 
agreed  that  the  shares  in  the  mines  should  be  altered, 
and  that  they  should  be  divided  into  64  shares  only^ 
30  of  which  the  new  adventurers  agreed  to  take. 
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The  sale  was  commenced  on  the  day  appoiDted;  but, 
in  consequence  of  some  disagreement  or  pretended  dis^ 
agreement  between  Ory/h  and  one  of  the  old  adven- 
tarersy  the  Vice-Warden's  secretary  declined  to  proceed 
with  the  sale ;  and  some  of  the  persons  who  had  attended 
it,  went  home.  On  the  evening  of  the  same  day,  the 
secretary,  GryUs  and  some  of  the  old  adventurers  dined 
together :  and  it  was  then  arranged  that  the  sale  should 
take  place,  at  the  Prince's  Court  (where  the  Vice- 
Warden's  Court  was  usually  held),  and  before  the  sitting 
of  the  Court  on  the  following  morning.  The  sale  took 
place  accordingly,  but  without  any  further  notice  or 
advertisement:  and  Grylh,  who  was  the  only  bidder, 
purchased  the  mines,  engines,  materials,  JSic.  for  18,000  /. 
On  the  same  morning  an  order  confirming  the  sale,  was 
made  by  the  Vice- Warden,  with  consent 


The  bill  afler  stating  as  above,  alleged  that  the  shares 
taken  by  the  new  adventurers  in  the  mines,  were  the 
shares  or  part  of  the  shares  of  the  bankrupts  so  relin- 
quished by  GrylU  and  Read  as  before  mentioned :  that 
the  relinquishment,  and  sale  and  purchase  of  the  shares 
of  the  bankrupts  were  void  in  equity;  and  that  the 
persons  who  became  purchasers  of  and  interested  in 
such  shares,  were  trustees  thereof  for  the  creditors  of 
the  bankrupts:  that,  in  October  1821,  John  Rogers^ 
one  of  the  new  adventurers  who  had  taken  four  64th 
shares  in  the  mines,  relinquished  his  shares,  and,  there- 
by, the  shares  into  which  the  mines  were  divided,  were 
increased  from  54th  to  50th  shares;  and  Tyacke  and 
Jane  P.  Hill  became  possessed,  jointly,  of  one  50th 
share,  which  was  part  of  the  shares  and  interests  of  the 
bankrupts  in  the  mines :  that  Tyacke  and  Jane  P.  Hill 
afterwards  divided  their  share,  and  the  same  was,  sub- 
sequently, held  by  them  in  severance;  and  one-huLf 
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1840.  thereof,  being  a  100th  share^  was  transferred  into  Jane 

P.  HUVb  name,  in  the  cost-book  of  the  mines,  and  she, 
thereby,  became  the  absolute  legal  owner  thereof:  that 

Hill.  •^^'^^  ^'  ^'''  ^'^^  ^°  1836,  having,  by  her  will,  be- 
queathed her  share  in  the  mines  to  two  of  the  Defen- 
dants, their  executors  and  administrators,  in  trust  for 
her  daughters,  the  other  Defendants,  their  executors 
and  administrators ;  and,  shortly  after  her  decease,  such 
share  was  transferred,  into  the  names  of  the  Defendants, 
in  the  cost-book  of  the  mines  ;  and  that  the  Defendants 
were  trustees  thereof  for  the  creditors  of  the  bankrupts : 
that  the  circumstances  under  which  the  shares  of  the  bank- 
rupts had  been  disposed  of,  did  not  come  to  the  knowledge 
of  the  creditors  until  March  1826 :  that  some  of  the  cre- 
ditors then  presented  a  petition,  to  the  Lord  Chancellor^ 
stating  several  of  the  facts  before  mentioned,  and  pray- 
ing (amongst  other  things)  that  Grylh  and  Read  might 
be  removed  from  being  assignees ;  that  new  assignees 
might  be  chosen  in  their  place,  and  that  they  might  be 
made  liable,  to  the  estate  of  the  bankrupts,  for  the  loss 
occasioned  by  the  relinquishment  of  the  shares :  that 
the  petition  was  heard  in  July  1820,  when  it  was  ordered, 
amongst  other  things,  that  Grylh  and  Read  should  be 
removed  and  that  new  assignees  should  be  chosen  in 
their  place ;  and  Grylls  was  declared  to  be  a  trustee, 
of  the  shares  held  by  him,  for  the  creditors  of  the  bank- 
rupts (a)  :  that,  accordingly,  the  Plaintiff  and  two  other 
persons,  since  deceased,  were  chosen  assignees  of  the 
bankrupts'  estates,  and  the  usual  assignment  thereof 
was  made  to  them ;  and  that  Grylls  had  assigned  his 
shares  to  them,  and  accounted  to  them  for  the  profits 

(a)  See  Ex  parte  Badcocky  In  re  Gundry,  Mont.  &  Mac- 
arthur's  B.  C.  231 ;  and  Ex  parte  Gryllsy  in  the  same  matter, 
2  Deac.  &  Chitty's  B.  G.  290. 
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thereof.  The  bill  charged  that  OryUs  became  the  pur- 
chaser of  the  mines  under  the  circumstances,  for  the 
purposes,  and  in  the  manner  aforesaid,  at  tlie  time  he 
was  assignee  as  aforesaid ;  and  that  Jane  P.  Hill  and 
the  several  other  persons  who  became  interested  in  the 
mines  as  aforesaid,  purchased  through  the  means  of 
Grylb,  with  full  knowledge  and  notice  of  all  the  cir^ 
cumstances  and  purposes  before  mentioned;  and  that 
GryUs  purchased  the  mines  as  the  agent  and  on  the 
behalf  and  for  the  benefit  of  those  persons,  he  having 
been  authorized  so  to  do  as  before  mentioned :  that 
Jane  P.  HUl  and  the  Defendants,  when  they  became 
possessed  of  the  lOOth  share  in  the  mines,  had  notice, 
respectively,  that  ChyUs  was  assignee  of  the  bankrupts' 
estates  when  he  purchased  the  mines,  and  that  such 
purchase  was  made  in  the  manner,  for  the  purposes,  and 
under  the  circumstances  before  mentioned :  and  it  prayed 
that  the  Defendants  might  be  declared  trustees  for  the 
Plaintiff,  of  the  lOOth  share,  or  of  such  part  thereof  as 
the  Court  should  think  the  plaintiff  entitled  to,  and  might 
be  decreed  to  transfer  the  same  to  the  Plaintiff,  and  to 
account  for  and  pay  to  him  the  profits  made  by  them 
therefrom :  and  that  a  receiver  might  be  appointed  of 
the  profits  arising  from  the  said  mines ;  and  that  all 
proper  declarations,  inquiries  and  accounts  might  be 
made  and  directed  for  effectuating  the  purposes  aforesaid. 

The  Defendants  demurred  for  want  of  equity,  and  for 
want  of  parties. 

Mr.  Knight  Bruce  and  Mr.  Sandys,  in  support  of 
the  demurrer : 

The  Messrs.  Gundry,  whom  the  Plaintiff  repi^sents, 
were  entitled  to  certain  shares  in  the  mines  under  the 
old  division  :  but  he  seeks,  by  his  bill,  to  recover,  not 
one  of  those  specific  t^hares,  but  one  of  the  new  shares 


1840. 
Turner 

Hill, 
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1840.  into  which  the  mines  have  been  since  divided.    Suppose 

a  tenant  in  common  of  land  to  be  disseised  of  his  share, 
URNEn  jy^j  ^  ^^^  division  of  the  land  to  be  afterwards  made 
Hill  ^^  ^^^  parties  wrongfully  in  possession,  the  disseisee 

could  not  recover  his  share,  except  in  an  action  against 
all  the  parties  in  possession.  Here  the  Plaintiff  omits 
not  only  all  the  old  shareholders,  but  also  all  the  new 
shareholders  except  the  Defendants.''^ 

Admitting,  however,  that  a  title  is  so  stated,  in  the 
Plaintiff,  as  that  he  can  come,  against  the  Defendants 
alone,  to  recover  a  specific  share ;  still  he  must  confine 
his  prayer  to  that  share :  but  he  prays  for  a  receiver  of 
the  profits  of  the  mines.  That  part  of  the  prayer  is, 
alone,  fatal  to  the  bill.    Brookes  v.  Burt  (6.) 

It  is  difficult  to  make  out  what  was  the  nature  and 
extent  of  the  interest  which  the  bankrupts  and  their  co- 
adventurers  had  in  the  mines ;  whether  they  had  the  fee 
or  only  a  term ;  whether  they  had  the  legal  as  well  as 
the  equitable,  or  only  the  equitable  interest  in  the 
mines.  If  they  had  only  the  equitable  interest,  then 
the  bill  would  be  defective  for  want  of  the  party  having 
the  legal  estate :  but,  if  they  had  the  legal  title,  it  could 
not  be  affected  either  by  the  relinquishment  of  the 
shares,  the  sale  in  the  Vice-Warden's  Court,  or  any  of 
the  other  transactions  stated  in  the  bill.  If  that  be  so, 
whatever  may  have  been  the  case  with  respect  to  Gn/lb, 
there  is  no  pretence  for  coming  into  equity,  as  against 
the  demurring  parties,  before  the  establishment  of  the 

*  The  names  both  of  the  old  and  new  shareholders,  and 
the  shares  held  by  each  of  them,  were  mentioned  in  the  bill. 


{b)  I  Beav.  106. 
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title  at  law.  The  shares  which  Grylh  held,  have  been 
extracted  from  him ;  because  he,  being  assignee  of  the 
bankrupts'  estates,  ought  not  to  have  purchased  them : 
but  Grylls  never  had  any  interest  in  the  share  in  ques- 
tion :  and  neither  Tyacke  nor  Mrs.  Hill  ever  stood  in  a 
fiduciary  character  to  the  bankrupts'  estate ;  nor  is  any 
fraud  charged  against  either  of  them.  Nothing  but 
what  belonged  to  the  peculiar  character  of  Grylls^  would 
make  the  transaction  bad.  j^ocAeand  Mrs.  HiU^  being 
strangers  to  the  bankrupts'  estate,  had  a  right  to  pur- 
chase the  shares  which  GrylU  had  relinquished.  No 
case,  therefore,  is  stated  on  which  this  Court  ought  to 
interfere  as  against  the  Defendants,  who  claim  under 
Mrs.  mU. 

• 

Supposing,  however,  this  to  be  a  case  in  which  a 
court  of  equity  ought  to  relieve,  the  question  is  whether 
you  can  administer  equity  between  the  present  parties 
alone.  The  arrangement  under  which  the  title  to  the 
shares  was  acquired,  was  one,  entire  transaction:  is  it 
competent  then,  to  the  PlaintiiF,  to  come  against  one 
only  of  the  parties  who  acquired  a  title  under  that  ar- 
rangement? You  cannot  give  relief  except  upon  the 
ground  that  the  transaction  was  a  breach  of  trust,  and, 
therefore,  void  altogether.  It  cannot  be  relieved  against 
piece-meal.  The  Defendants,  who  represent  Mrs.  Hillf 
have  a  right  to  have  all  the  persons  who  were  parties  to 
the  transaction  of  1820,  brought  before  the  Court  in  one 
suit. 

What  the  Plaintiff  now  seeks  to  recover,  is  a  100th 
share,  that  is,  a  moiety  of  the  share  which  was  pur- 
chased by  Tyacke  for  himself  and  Mrs.  HilL  At  all 
events,  that  purchase  was  a  single  transaction;   and 
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Tyache,  at  least,  ought  to  have  been   made  a  Co- 
defendant. 


The  case  of  Mare  v.  Malachyic)  will  be,  perhape, 
cited  in  support  of  the  bill ;  but  it  is,  in  fact,  a  direct 
authority  in  support  of  this  demurrer.  The  bill,  in  this 
case,  is  not  filed  against  Gi-ylls,  the  party  who  did  the 
wrongful  act;  but  against  persons  claiming  under  one 
of  the  parties  who,  by  means  of  that  wrongful  act, 
acquired  an  interest  in  the  mines.  In  Mare  v.  Malachy, 
the  Defendant,  Joseph  Malachy,  was  a  trustee  for  the 
Plaintiff,  and  had  retained  sufficient  to  satisfy  the  Plain- 
tiff's demand.  If  tlie  bill  had  been  filed  against  one  of 
the  parties  to  whom  he  had  sold  the  mines,  could  it 
have  been  sustained  ? 

At  the  time  when  the  Messrs.  Gundry,  whom  the 
Plaintiff  represents,  became  bankrupts,  the  shares  into 
which  the  mines  were  divided  were  1,624th  shares. 
They  were  afterwards  divided  into  64th  shares;  and 
they  are  now  divided  into  50th  shares.  How  can  the 
Plaintiff  take  a  1,624th  share,  out  of  a  share  on  the  new 
division  ?  He  must  get  his  share  out  of  the  entire  corpus; 
and,  for  that  purpose,  all  the  pailies  interested  in  the 
mines,  must  be  brought  before  the  Court. 

Besides,  it  appears,  from  the  statements  in  the  bill, 
that  the  bankrupts  held  less  tlian  half  the  shares  in  the 
mines,  and  that  the  new  adventurers  took,  amongst  them, 
thirty  64th  shares ;  and,  in  consequence  of  Rogers  having 
relinquished  his  four  shares,  the  shares  of  the  continuing 
shareholders  have  been  increased ;  consequently  the  new 
shareholders  now  hold,  amongst  them,  a  larger  propor- 

(c)  1  Myl  &  Cr.  55^. 
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tion  of  the  mines  than  the  bankrupts  were  entitled  to;  1840. 

and,  therefore,  there  must  be  something  which  each  of  '        "^        ' 
the  new  shareholders  is  entitled  to  retain.  Turner 


Lastly :  it  is  now  twenty  years  since  the  transaction 
complained  of  in  the  bill,  took  place*.  Will  the  Court 
interfere  after  so  great  a  tepse  of  time  ? 

The  Vice^Chaneellar : — ^If  new  shares  accrue,  they 
must  be  considered  the  same  as  the  original  shares  in 
respect  of  which  the  accruer  took  place,  the  increase 
being  to  the  unlawful  owner.  If  a  trustee  of  a  bene- 
ficial lease  takes  a  renewal  of  it,  this  Court  will  not 
allow  him  to  hold  the  renewed  lease  for  his  own 
benefit. 

Mr.  Jacob,  Mr.  Rithards,  and  Mr.  Folktt,  appeared 
in  support  of  the  bill ;  but 

The  Vicb-Chavcbllou,  without  hearing  them, 
said: 

I  agree  with  Mr.  Knight  Bruce,  that  it  is  not  very 
distinctly  stated,  in  the  bill,  what  sort  of  interest  the 
adventurers  had  in  the  mines  in  question:  but,  as  I 
understand  it,  the  interest  was  of  this  kind,  namely, 
that  so  long  as  any  parties  joined  together  in  working 
the  mines,  they  were  at  liberty  to  work  them;  and, 
therefore,  it  was  nothing  more  than  a  partnership  be- 
tween the  persons  engaged,  for  the  time  being,  in  the 
advenlure.  It  is  true  that  they  were  at  liberty  to  con- 
tinue the  working  of  the  mines,  with  either  more  or 
fewer  co-adventurers;   but,   so  long  as  they  worked 

*  The  brief  with  which  the  Reporter  was  furnished,  did 
not  mention  the  time  when  the  bill  was  filed. 


V. 

Hilt. 
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i840«  them,  the  adventure  was  in  the  nature  of  a  partnership. 

'  "  ^  It  appears  too  that  Mrs.  HilTs  interest  in  the  mines 
Turner  y^^  disposed  of,  by  her  will,  as  a  chattel  interest;  for 
it  was  given  to  the  trustees,  their  executors  and  adminis- 
trators, in  trust  for  her  daughters,  for  their  lives,  with  a 
power  of  appointment,  and,  in  default  of  appointment, 
in  trust  for  their  executors  and  administrators :  and  that 
seems  to  be  the  view  which  is  taken  of  the  interest  of 
the  shareholders,  from  the  beginning  to  the  end  of  the 
bill.  And  what  the  Plaintiff  seeks  to  recover  in  this 
case»  is  not  a  bodily  possession  of  a  portion  of  the  mines, 
in  the  sense  in  which  a  bodily  possession  might  be  re« 
quired  by  a  tenant  in  common  of  land ;  but,  throughout 
the  bill,  the  matter  is  treated  as  a  matter  of  commer- 
cial adventure  in  the  working  of  the  mines. 

Then  it  appears  that  there  was  a  most  improper 
mancBuvre  put  in  practice,  the  effect  of  which  was 
to  give  to  the  assignees,  Orylls  and  Rtad,  the  property 
of  the  bankrupts.  That  object  was  accomplished  by 
means  of  a  complicated  scheme,  the  result  of  which 
was  that  the  concern  was  apparently  put  an  end  to, 
although  it  has  been,  virtually,  carried  on  from  that 
time  to  the  present. 

Taking  then  the  case  to  be  as  it  is  represented  by  the 
bill,  my  opinion  is  that  this  Court  will  give  relief,  not- 
withstanding the  lapse  of  time :  for  there  is  an  allega- 
tion that  Mrs.  HiU,  at  the  time  when  she  agreed  to 
become  interested  in  the  mines,  was  well  acquainted 
with  the  circumstances,  stated  in  the  bill^  under  which 
the  new  company  or  adventure  was  intended  to  be 
formed,  and  the  shares  therein  disposed  of:  and  there 
is  an  express  charge  that  she  and  also  the  Defen- 
dants, well  knew  and  had  full  and  sufficient  notice, 
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Mrhen   they,  respectively,    became  poBsessed  of  and  1849. 

interested  in  the  said  100th  share  in  the  said  mines, 
that  the  said  H.  M.  Grylh  was  such  assignee  as 
aforesaid,  when  he  made  such  purchase  of  shares  in 
the  said  mines  in  manner  aforesaid  ;  and  that  the  said 
purchase  was,  in  fact,  made  in  manner  and  for  the 
purposes  and  under  the  circumstances  before  in  that 
behalf  stated :  and  then  there  is  another  charge  that 
Mrs.  Hill  and  the  Defendants  likewise  always  well 
knew  and  had  full  and  sufficient  notice,  when  and  ever 
since  they  became,  respectively,  possessed  of  the  said 
share  in  the  said  mines  in  manner  aforesaid,  that  the 
creditors  of  the  said  bankrupts,  and  also  the  Plaintiff, 
as  snch  assignee  as  aforesaid,  disputed  such  sale  and 
purchase  of  the  bankrupts'  shares,  and  that  such 
proceedings  were  being  taken  to  set  aside  the  same  in 
manner  aforesaid.  It  seems  to  me,  therefore,  that 
this  is  a  mere  pursuit,  by  means  of  a  bill  in  equity, 
of  a  portion  of  the  property  of  the  bankrupts,  which, 
by  a  fraudulent  transaction  of  the  assignees,  became 
vested  in  the  testatrix :  and,  that  being  so,  it  is  reason- 
ably plain  that  this  is  a  case  in  which  the  Court  will 
relieve,  provided  no  sufficient  answer  is  given  to  it 

That  passage  in  the  prayer  of  the  bill,  which  asks  for 
a  receiver  of  the  profits  of  the  whole  mines,  is  clearly  a 
mistake;  for  the  Plaintiff  is  seeking,  by  his  bill,  to 
recover  no  more  than  a  100th  share  of  the  mines ;  and, 
therefore,  in  common  fairness  of  construction,  that 
passage  ought  to  be  referred  to  the  profits  of  that 
share,  and  not  to  the  profits  of  the  whole  mines. 

With  respect  to  the  objection  that  all  the  other 
shareholders  in  the  mines,  ought  to  have  been  made 
parties  to  the  bill,  it  is  to  be  observed  that  what  is 
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1840*  them,  the  adventure  was  in  the  nature  of  a  partnership. 

It  appears  too  that  Mrs.  HilFs  interest  in  the  mines 
was  disposed  of,  by  her  will,  as  a  chattel  interest ;  for 
*  it  was  given  to  the  trustees,  their  executors  and  adminis- 

trators, in  trust  for  her  daughters,  for  their  lives,  with  a 
power  of  appointment,  and,  in  default  of  appointment, 
in  trust  for  their  executors  and  administrators :  and  that 
seems  to  be  the  view  which  is  taken  of  the  interest  of 
the  shareholders,  from  the  beginning  to  the  end  of  the 
bill.  And  what  the  Plaintiff  seeks  to  recover  in  this 
case^  is  not  a  bodily  possession  of  a  portion  of  the  mines, 
in  the  sense  in  which  a  bodily  possession  might  be  re« 
quired  by  a  tenant  in  common  of  land ;  but,  throughout 
the  bill,  the  matter  is  treated  as  a  matter  of  commer- 
cial adventure  in  the  working  of  the  mines. 

Then  it  appears  that  there  was  a  most  improper 
mancBuvre  put  in  practice,  the  effect  of  which  was 
to  give  to  the  assignees,  Gtylls  and  Read^  the  property 
of  the  bankrupts.  That  object  was  accomplished  by 
means  of  a  complicated  scheme,  the  result  of  which 
was  that  the  concern  was  apparently  put  an  end  to, 
although  it  has  been,  virtually,  carried  on  from  that 
time  to  the  present. 

Taking  then  the  case  to  be  as  it  is  represented  by  the 
bill,  my  opinion  is  that  this  Court  will  give  relief,  not- 
withstanding the  lapse  of  time :  for  there  is  an  allega- 
tion that  Mrs.  Hill,  at  the  time  when  she  agreed  to 
become  interested  in  the  mines,  was  well  acquainted 
with  the  circumstances,  stated  in  the  bill,  under  which 
the  new  company  or  adventure  was  intended  to  be 
formed,  and  the  shares  therein  disposed  of:  and  there 
is  an  express  charge  that  she  and  also  the  Defen- 
dants, well  knew  and  had  full  and  sufficient  notice. 
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when   they,  respectively^    became  pofisessed  of  and  1849. 

interested  in  the  said  100th  share  in  the  said  mines, 
that  the  said  H.  M.  Grylls  was  such  assignee  as 
aforesaid,  when  he  made  such  purchase  of  shares  in 
the  said  mines  in  manner  aforesaid  ;  and  that  the  said 
purchase  was,  in  fact,  made  in  manner  and  for  the 
purposes  and  under  the  circumstances  before  in  that 
behalf  stated :  and  then  there  is  another  charge  that 
Mrs.  Hill  and  the  Defendants  likewise  always  well 
knew  and  had  full  and  sufficient  notice,  when  and  ever 
since  they  became,  respectively,  possessed  of  the  said 
share  in  the  said  mines  in  manner  aforesaid,  that  the 
creditors  of  the  said  bankrupts,  and  also  the  Plaintiff, 
as  such  assignee  as  aforesaid,  disputed  such  sale  and 
purchase  of  the  bankrupts*  shares,  and  that  such 
proceedings  were  being  taken  to  set  aside  the  same  in 
manner  aforesaid.  It  seems  to  me,  therefore,  that 
this  is  a  mere  pursuit,  by  means  of  a  bill  in  equity, 
of  a  portion  of  the  property  of  the  bankrupts,  which, 
by  a  fraudulent  transaction  of  the  assignees,  became 
vested  in  the  testatrix :  and,  that  being  so,  it  is  reason- 
ably plain  that  this  is  a  case  in  which  the  Court  will 
relieve,  provided  no  sufficient  answer  is  given  to  it. 

That  passage  in  the  prayer  of  the  bill,  which  asks  for 
a  receiver  of  the  profits  of  the  whole  mines,  is  clearly  a 
mistake;  for  the  Plaintiff  is  seeking,  by  his  bill,  to 
recover  no  more  than  a  100th  share  of  the  mines ;  and, 
therefore,  in  common  fairness  of  construction,  that 
passage  ought  to  be  referred  to  the  profits  of  that 
share,  and  not  to  the  profits  of  the  whole  mines. 

With  respect  to  the  objection  that  all  the  other 
shareholders  in  the  mines,  ought  to  have  been  made 
parties  to  the  bill,  it  is  to  be  observed  that  what  is 
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1840.  wanted,  in  this  case,  is  to  ascertain  what  profits  have 

been  received  by  the  parties  who  hold  that  100th 
share;  and,  for  that  purpose,  it  is  not  necessary  to 
TT  "'  have  an  account  taken  of  all  the  profits  of  the  mines. 

The  bill  also  prays  that  the  Defendants  may  trans- 
fer that  100th  share,  to  the  Plaintiff;  and  it  seems  to 
me  that  there  is  no  difficulty  in  granting  that  part  of 
the  relief;  for,  as  the  matter  is  represented,  it  comes  to 
this,  namely,  that,  by  the  means  and  under  the  cir- 
cumstances stated,  the  Defendants  have  in  iheuu 
under  the  denomination  of  the  100th  share,  a  portion 
of  that  share  which  originally  belonged  to  the  bank- 
rupts. 

Therefore  the  demurrer  must  be  over-ruled  *. 

*  See  the  two  next  cases. 


1840: 
sd  May. 


TURNER  V.  TYACKE. 

1  HE  object  of  the  bill  in  this  case  was  to  recover,  from 
the  personal  representatives  of  Richard  Tyacke,  (who 
was  dead)  the  lOOth  share  in  the  mines,  which  the 
deceased  had  become  possessed  of,  in  the  manner  and 
under  the  circumstances  stated  in  the  preceding  case ; 
and,  the  Defendants  having  demurred,  on  the  same 
grounds  as  in  that  case,  the  demurrer  was  overruled 
without  argument.  ♦ 

*  See  the  next  case. 
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TURNER  V.  BORLASE. 

1  HE  Plaintiff^  in  this  case,  was  the  same  as  in  the 
two  preceding  cases.  The  Defendants  were  the  mem- 
bers of  a  company  or  co-partnership  called  the  Oweek 
Company.  The  object  of  the  bill  was  to  recover  four 
shares  in  the  mines,  which  Richard  Tyache  (who  had 
been  a  member  of  the  company)  had  purchased  on  behalf 
of  the  company.  In  other  respects,  the  circumstances 
of  the  case  were  precisely  the  same  as  those  of  the  two 
preceding  cases :  and,  the  Defendants  having  demurred 
on  the  same  grounds,  the  demurrer  was  overruled  after 
a  short  discussion. 


The  Defendants  appealed,  to  Lord  Cottenham,  C. 
The  appeal  was  argued  in  May  1840  :  and,  at  the  con- 
clusion of  the  argument,  his  Lordship  said  that,  the 
bill  having  been  filed  within  twenty  years  from  the  time 
when  the  transaction  complained  of  took  place,  and  there 
being  no  allegations  of  acquiescence,  the  general  de- 
murrer, which  was  founded  on  the  length  of  time,  could 
not  be  supported. 

On  the  17th  of  November  1840  his  Lordship  de- 
livered the  following  judgment: 

The  only  question  in  this  case  is  whether  the  bill  is 
defective  for  want  of  parties,  there  being  no  ground 
whatever  for  the  objection  for  want  of  equity.  As  to 
parties,  the  case  being  complicated,  some  di£Sculty 
arises  in  rightly  comprehending  the  facts,  so  far  as  they 
are  applicable  to  the  point ;  but,  when  understood,  1  do 

Vol.  XI.  c 


1840: 
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1840.  not  think  there  is  much  difficulty,  due  regard  being  had 

'        ^  to  the  allegations  in  the  bill. 

BoRL A8S  ^^^^  objections  were  made  for  want  of  parties :  on 

account,  first,  of  the  absence  of  all  the  new  adventurers 
in  the  mines :  secondly,  of  the  representatives  of  Richard 
Tyacke:  thirdly,  of  the  representatives  of  CAar/es  Tre- 
lawney*  and,  fourthly,  of  the  trustees  of  the  deed  of  the 
4th  November  1819.t 

The  facts,  as  stated  in  the  bill,  so  far  as  they  apply  to 
these  several  points,  are  as  follows :  That  Thonias  and 
John  Gundry  were  entitled  to  a  half  or  nearly  a  half  of 
the  shares  in  the  original  adventure ;  and,  John  having 
become  indebted,  to  the  other  adventurers,  as  purser  of 
the  mines,  assigned  some  of  his  shares,  to  trustees,  in 
trust,  by  sale  or  otherwise,  to  raise  money  to  pay  the 
debt :  that,  the  Gundrys  having  afterwards  become 
bankrupts,  an  arrangement  was  agreed  upon,  between 
the  then  assignees  and  the  other  adventurers,  that  the 
whole  of  the  mines  should  be  sold,  the  shares  of  the 
remaining  shareholders  being  re-purchased  by  them; 
and  that  the  shares  of  the  Gundrys  should  be  sold  and 
the  proceeds  applied  in  payment  of  the  debt  due  to  the 
company;  and  that  the  purchasers  and  the  old  share- 
holders should  constitute  a  new  company :  that  this 
arrangement  was  carried  into  effect  by  means  of  a 
decree  for  the  sale  of  the  mines  and  of  the  property 
belonging  to  them,  in  the  Vice- Warden's  Court,  at  the  suit 
of  certain  creditors  of  the  mines,  who  lent  their  names 
for  that  purpose ;  and  that,  for  the  purpose  offacilita- 

•  One  of  the  new  adventurers. 

t  The  contents  of  this  deed  are  stated  in  the  subsequent 
part  of  the  judgment. 


Turner 
r. 
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ting  that  object,  the  then  assignees  of  Messrs.  Gundrif^  1840. 

nominally  relinquished   the  shares  of  the  bankrupts : 

that  it  was  previously  agreed  that  certain  other  persons 

should  become  the   purchasers  of  such   shares,   and,        u^    \  » 

^    ^  '  nORLASR. 

amongst  others,  that  Richard  Tyache  should  have  four 
54ths,  for  himself  and  his  co-partners  in  the  Gweek  Com- 
pany: that  the  trustees  of  Charles  Trelawney  were  to 
have  other  of  such  shares:  that  the  sale  under  the 
decree,  was  nominal  and  fictitious,  the  sums  and  future 
shareholders  having  been  previously  agreed  upon  :  that 
the  Gweek  Company  so  became  possessed  of  four  64th 
shares^  and  were  so  entered  in  the  cost-book  of  the  mines ; 
and  tliat  such  four  shares  were  part  of  the  shares  of  the 
Gundrys  which  had  been  so  relinquished  ;  and  that  the 
Gweek  Company  were  the  legal  owners  of  such  shares, 
but  that  they  had  notice  of  all  the  circumstances  stated 
with  respect  to  the  manner  in  which  the  shares  of  the 
Gundn/s  had  been  dealt  with ;  and  that  such  company 
was  not,  therefore,  entitled  to  hold  such  shares  against 
the  creditors  of  the  Gundrys^  represented  by  the  Plain- 
ti^  their  present  assignee.  The  Defendant*^  are  the 
existing  partners  in  the  Gweek  Company,  Richard  Tyache 
being  dead ;  and  the  bill  prays  that  such  shares  may  be 
restored  to  the  estate  of  the  Gundrys,  upon  such  terms 
as  the  Court  may  think  fit,  and  for  an  account  of  the 
profits  of  such  shares  received  by  the  Defendants ;  and 
that  a  receiver  may  be  appointed  to  receive  the  profits 
arising  from  the  said  mines ;  and  that  all  proper  accounts 
may  be  ordered  for  effectuating  the  purposes  aforesaid. 

This,  therefore,  is  a  very  distinct  statement  that  the 
shares  sought  to  be  recovered  from  the  Gweek  Company, 
were  part  of  the  shares  that  belonged  to  the  Gundri/s, 
and  were  possessed,  by  the  Gweek  Company,  under  a 
sale,  impeached  as  fraudulent 
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Upon  the  case  bo  stated,  I  think  that  the  other  adven* 
turers  and  the  purchasers  of  the  other  shares,  are  not 
only  not  necessary  parties  to  this  suity  but  that  they 
would  not  have  been  properly  made  parties  to  the  bill 
containing  such  allegations. 

I  see  no  reason  for  departing  from  the  opinion  I 
expressed  upon  this  subject  in  the  case  of  Mare  v. 
Malachy  (a). 

It  was  however  observed  that  the  bill  prayed  a  re- 
ceiver of  the  profits  arising  from  the  said  mines  \  and^  if 
that  must  necessarily  be  intended  to  mean  the  general 
profits  from  the  mines^  it  would  be  asking  for  that  which 
could  not  be  granted  in  the  absence  of  all  the  other 
adventurers ;  but  I  do  not  understand  the  expression  to 
have  that  meaning.  All  the  case  made  and  all  the  relief 
asked,  relate  to  the  particular  shares  bought  by  the 
Gweek  Company,  and  the  profits  which  they  have 
received  therefrom ;  and  I  must  understand  the  profits, 
as  to  which  the  receiver  is  asked,  to  be  the  profits 
before  spoken  of:  which  makes  the  whole  consistent, 
and  for  which  purpose  the  other  adventurers  would  not 
be  necessary  parties. 

As  to  the  representatives  of  Richard  Tyache  and 
Charles  Trelawney,  those  persons  are  alleged  to  have 
been  purchasers  of  other  of  the  shares  belonging  to  the 
Gundrys,  under  the  same  sale  it  is  true,  but  by  distinct 
purchases;  and,  as  such,  they  are  not  necessary  and 
would  not  be  proper  parties  to  the  suit ;  and  Richard 
Tyache  being  dead,  all  his  interest  as  a  partner  in  the 
Gweek  Company  has  merged  in  that  of  his  surviving 
partners. 

(a)  1  Myl.  &  Cr.  577. 
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TURNEU 

V. 


It  only  remains  to  consider  the  objection  that  the  1840. 

trustees  of  the  deed  of  the  4th  of  November  1819,  are 
not  parties.  The  other  adventurers  in  the  mines  were 
the  cestuisque  trust  of  that  deed  ;  and  the  bill  alleges  n^Jl' 
subsequent  transactions,  between  the  assignees  of  John 
Gundry,  the  author  of  that  deed,  and  such  cestuisqne 
trust,  by  which  the  objects  of  that  deed  were  accom- 
plished, namely,  the  sale  of  the  shares  and  payment, 
out  of  the  proceeds,  of  the  debts  due  from  John  Crundry  ; 
and  thus,  the  bill  alleges,  that  all  the  legal  estate  and 
interest  of  and  in  ^he  said  several  last-mentioned  shares, 
is  now  legally  vested  in  the  Defendants*.  According 
to  these  allegations,  the  trustees  of  the  deed  of  1819, 
have  no  estate  or  interest  in  these  shares. 

I  am,[for  these  reasons,  of  opinion  that  the  demurrer 
for  want  of  parties  cannot  be  supported,  and  that  the 
order  of  the  Vice-Chancellor  must  be  affirmed  with 
costs. 

I  have  thus  minutely  stated  the  grounds  on  which  I 
have  come  to  this  conclusion ;  because,  if  the  allega- 
tions in  the  bill  upon  which  my  judgment  on  the  de* 
murrer  necessarily  depends,  be  not  according  to  the  facts 
before  me  at  the  hearing,  there  may  appear  to  be  ground 
for  supporting  an  objection  for  want  of  parties ;  and  the 
opinion  *which  I  now  express  cannot  have  any  bearing 
upon  such  a  case. 

*  The  bill  in  Turner  v.  Hill  also  alleged,  with  respect  to 
this  deed,  that  it  was  always  treated  as,  and  was  a  complete 
nullity,  and  was  never  acted  upon. 
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7th  and  1 2th 
March. 

Practice. 

Dismissal. 

Bill  to  perpe" 

tuate  testimofty. 

The  Court  will 
not,  even  before 
replication,  dis- 
miss a  bill  to 
perpetuate  tes- 
timony, for 
want  of  prose- 
cution; but 
will  order  the 
Plaintiff  to  re- 
p]^  and  exa- 
rame  his  wit- 
nesses, and 
procure  the 
examination  to 
be  completed 
by  a  certain 
time ;  and,  in 
default  thereof, 
to  pay  to  the 
Defendant  his 
costs  of  the 
suit. 


BEAVAN  V.  CARPENTER. 


v/ 


1  HE  bill  was  filed  to  perpetuate  the  testimony  of  wit- 
nesses. 

More  than  two  months  since  the  answer  of  one  of  the 
Defendants  was  to  be  deemed  sufficient,  having  ehtpsed, 
and  the  Plaintiff  not  having  replied, 

Mr.  Wetherell,  for  that  Defendant,  moved  to  dismiss 
the  bill  for  want  of  prosecution.  He  cited  1  Smith's 
Pract.  365,  and  Anon.  (a). 

Mr.  Birkbech  appeared  for  the  Plaintiff. 

The  Vice-chancellor  said  that  he  never  remembered 
an  order  being  made  to  dismiss  a  bill  to  perpetuate 
testimony,  for  want  of  prosecution ;  and  that  he  would 
have  the  practice  inquired  into. 


The  order  made  by  His  Honor,  afler  he  had  ascertained 
the  practice,  was  that  the  Plaintiff  should  file  a  re- 
plication forthwith,  and  proceed  to  the  examination  of 
his  witnesses  as  prayed  by  his  bill,  and  procure  such 
examination  to  be  completed  on  or  before  a  certain  day; 
and  that,  in  default  thereof,  he  should  pay,  to  the  De* 
fendant,  his  costs  of  the  suit,  to  be  taxed  by  the  Master 
io  rotation  (6). 

(«)  2  Vez.  497,  49«. 

(6)  See  Wright  v.  Tatham^  ante,  Vol.  H.  p.  459,  where  the 
motion  to  dismiss  was  made  after  replication. 
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BIGNOLD  v.  AUDLANdV  1840: 

4th  May. 

1  HE  Norwich  Union  Life   Insurance  Society  being      Interpleader. 

authorized,  by  Act  of  Parliament,  to  sue  in  the  name  of        4ffidax'a. 

their  secretary,  the  bill  in  this  case  was  filed  by  them  f_^' 

in  the  name  of  their  secretary,  praying  that  the  Defen-  Where  a  bill  of 

dants  might  interplead  respecting  a  sum  of  money  for  !?/^'^?|^**}f *^  '* 

which  the  life  of  IT.  Whitelock^  who  died  in  June  1836,  officer  of  a 

had  been  insured  by  the  society.  company,  on 

behalf  of  the 
company,  tLe 
The  Defendants 'Aud&zit J  and  Moser,  who  were  the  affidavit  an- 

executors   of  Whitelock,  demurred  to  the  bill  on  the  "«*«d»  ^«J^  ^^ 
r  11      •  1  t        i»         1  .t     state,  not  that 

foUowmg,  amongst  other  grounds :   first,  because  the  ^^^  Plaintiff 

affidavit  annexed  to  the  bill,  stated  that  the  Plaintiff  diA  does  not  col- 
not  collude  with  any  of  the  Defendants ;  whereas  it  ^^^  ^^  ^^^  ^' 
ought  to  have  stated  that,  to  the  best  of  the  Plaintiff's  his  knowledge 

knowledge  and  belief,  the  society  did  not  collude  with  *"^  belief,  the 

<•  1     -TV  ^     ,  ,  ,,     ,  company  do  not 

any  of  the  Defendants :  and,  secondly,  because,  mterest  collude  with  the 

on  the  sum  insured  beine  recoverable  at  law  *,  the  bill  Defendants. 

^  Where  a  bill 

•  T>        •      »,Mi  «    .    .  J    i_  of  interpleader 

•  By  3  &  4  Will.  4,  c.  4a,  8.  a8,  it  is  enacted  that  upon  j^  gigj  respect- 
all  debts  or  sums  certain,  payable  at  a  certain  time  or  other-  ing  a  sum  of 
wise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  money  on  which 
of  damages,  may,  if  they  shail  think  fit,  allow  interest  to  the  interest  is  reco- 
creditor,  at  a  rate  not  exceeding  the  current  rate  of  interest,  y^'^g,.^*  ^  ^^^ 
fiom  the  time  when  such  debts  or  sums  certain  were  pay-  \^\\\,  ^  c.  43, 
able,  if  such  debts  or  sums  be  payable  by  virtue  of  some  g.  ^8,  the  Plain- 
written  instrument  at  a  certain  time,  or,  if  payable  otherwise,  tiff  ought  to 

then  from  the  time  when  demand  of  payment  shall  have  been  ^^^^>  by  his  bdl, 

to  nav  the  in— 
made  in  writing,  so  as  such  demand  shall  give  notice,  to  the  ^^J^^ 

debtor,  that  interest  will  be  claimed  fi*om  the  date  of  such 

demand  until  the  term  of  payment ;  provided  that  interest 

shall  be  payable  in  all  cases  in  which  it  is  now  payable  by 

law. 

c  4 
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ought  to  have  contained  an  offer,  on  the  part  of  the 
society,  to  pay  interest  on  that  sum  as  well  as  the  prin- 
cipal of  it. 

Mr.  Jacob  and  Mr.  Walker  appeared  in  support  of 
the  demurrer ;  and 

Mr.  Anderdan  in  support  of  the  bill. 

The  Vice-Chancellor  said  that  the  affidavit  ought  to 
have  stated,  not  that  the  secretary,  who  was  theSmere 
nominal  Plaintiff,  did  not  collude,  but  that,  to  the  best 
of  his  knowledge  and  belief,  the  society,  who  were  the 
real  Plaintiffs,  did  not  collude  with  the  Defendants :  and 
that  he  thought  that  where  a  party  from  whom  a  sum 
of  money  was  due,  sought  the  protection  of  a  court  of 
equity  by  filing  a  bill  of  interpleader,  the  Court  ought 
to  be  placed,  with  respect  to  its  power  of  giving  relief, 
in  the  same  situation  as  a  court  of  law ;  and,  therefore, 
that  the  bill  in  this  case  ought  to  have  contained  an 
offer,  on  the  part  of  the  society,  to  pay  the  interest  re- 
coverable on  the  sum  insured. 


1840: 
5th  December. 

Interpleader. 

Pleading, 

MuUifitrious' 

ness» 


The  bill  was  afterwards  amended,  leave  having  been 
given  by  the  Court  for  that  purpose. 

To  the  facts  above  stated,  it  is  necessary  to  add  that, 
prior  to  the  filing  of  the  original  bill,  Audland  and 


A,  having  in  his  hands  a  sum  of  money,  which  B,  and  C  claimed 
adversely  to  each  other,  filed  a  bill,  against  them,  praying  that  the^ 
might  interplead  respecting  the  sum.  The  bill  also  sought  the  deci- 
sion of  the  Court  as  to  a  claim,  made  by  B.  to  interest  on  the  sum, 
and  raised  a  question  as  to  the  costs  of  an  action  which  B,  had 
brought  to  recover  the  sum.  Held  that  the  bill  was  not  sustainable 
as  a  bill  of  interpleader,  and  that  it  was  multifarious. 
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Sfoser  commenced  an  action,  for  the  sum  insured, 
against  one  Noverre,  who  was  the  survivor  of  the  three 
directors  who  had  signed  the  policy ;  and  that,  pending 
the  action,  Noverre  died  intestate  and  insolvent,  and 
letters  of  administration  had  not  been  taken  out  to  his 
estate. 


1840. 

BlGNOLD 
AUOLAND. 


The  amended  bill,  to  which,  as  well  as  to  the  original 
billy  Audland  and  Moser,  and  J.  Ward  (to  whom 
Whitelock  had  assigned  the  policy  in  his  lifetime)  (a) 
were  made  Defendants,  alleged  that,  though  the  policy 
had  been  signed  by  Noverre  and  two  other  directors, 
yet  the  Insurance  Society  were  liable  to  pay  the  sum 
insured :  and  that,  inasmuch  as  the  society  were  also 
bound  to  indemnify  Noverre^s  estate  in  respect  of  all 
costs  and  charges  incurred  in  respect  of  the  policy, 
they  were  entitled  to  stand  in  his  place,  and  to  require 
the  Defendants  to  interplead,  in  like  manner  as  he,  if 
living,  would  have  been  entitled  to:  that  the  society 
were  not  liable  to  pay,  nor  were  Audland  and  Moser 
entitled,  as  they  alleged,  to  recover  interest  on  the  sum 
insured,  because  the  policy  was  effected  before  the  3d  8c 
4th  W.  4,  c.  42,  was  passed,  and  the  society  had  made  no 
default  in  payment  of  that  sum,  but  had  been  always 
ready  and  willing  to  pay  the  same.  The  amended  bill 
prayed  that  the  Defendants  might  interplead  respecting 
the  sum  insured,  and  that  the  Plaintiff  might  be  at  liberty 
to  pay  it  into  Court;  the  Plaintiff  submitting,  on  behalf 
of  the  society,  to  pay  such  further  sum  on  account  of 
interest,  as  the  Court  should  direct,  and  to  be  answerable 
for  the  costs  which  Audland  and  Moser  would  have 


(a)  See  Ward  v.  Audland ^  C.  P.  Cooper's  Rep.  146,  and 
aif/r,  Vol.  VIII.  p.  571. 
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been  entitled  to,  against  Noverre  or  his  estate,  if  the  bill 
had  been  filed  by  him*. 

AtuUand  and  Moser  demurred^  to  the  amended  bill, 
for  want  of  equity  and  for  multiikriousness,  and  also 
because  Noverre  was  not  represented  on  the  record. 

Mr.  Jacob  and  Mr.  Walker^  in  support  of  the  de- 
murrer : 

Three  different  questions  are  raised  by  this  bill.  The 
first  is  a  question  of  interpleader,  that  is,  to  which  of 
the  Defendants  the  principal  sum  due  on  the  policy 
belongs.  The  second  is,  whether  the  insurance  com- 
pany ought  to  pay  interest  on  that  sum.  The  third 
relates  to  the  costs  of  the  action  brought,  by  our  clients, 
against  Noverre.  We  say  that  we  are  entitled  to  be 
indemnified  in  respect  of  those  costs :  but  the  other  side 
say  that  those  costs  are  lost  by  the  abatement  of  the 
action.  The  Plaintiff,  therefore,  seeks  to  have  adverse 
questions,  between  him  and  the  Defendants,  decided  in 
an  interpleading  suit. 

But  whatever  the  nature  of  the  bill  may  be,  it  is 
clearly  multifarious ;  for  it  raises  questions  between  the 
Plaintiff  and  the  Defendants  Audlarid  and  Moser,  with 
which  the  other  Defendant,  Ward,  has  nothing  to  do. 

Lastly :  letters  of  administration  ought  to  have  been 
taken  out  to  Noverre,  and  the  administrator  made 
a  party  to  the  bill.    As  the  bill  now  stands,  it  con- 

*  One  of  the  objections  made  in  arguing  the  demurrer  to 
the  original  bill,  was  that  it  did  not  offer  to  pay  the  costs 
incurred,  by  Audland  and  Moser,  in  the  action  brought  by 
them  against  Noverre. 
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tains  tt  prayer  of  interpleader ;  but  the  party  to  be 
protected  by  the  interpleader  is  not  before  the  Court. 
The  bill,  it  is  true,  alleges  that  Noverre  died  insolvent ; 
but  that  is  not  a  suffiaent  excuse  for  the  absence  of 
his  personal  representative:  the  bill  ought  to  have 
allied  that  he  did  not  leave  any  assets.  He  may  have 
died  insolvent,  and  yet  have  left  assets  sufficient  to 
pay  19  s.  in  the  pound  to  all  the  parties  having  claims 
<m  his  estate. 
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Mr.  Knight  Bruce  and  Mr.  Anderdon,  in  support  of 
the  BUI  : 

Although  this  bill  may  not  be,  strictly,  a  bill  of 
interpleader,  yet  it  is  one  which  is  conformable  to  the 
pnnciples  of  this  Court.  Notwithstanding  three  of  the 
directors,  of  whom  Noverre  was  the  survivor,  sub- 
scribed the  policy,  yet,  by  the  express  terms  of  it,  the 
fimds  of  the  society  were  to  be  answerable,  to  White* 
lock's  executors,  for  the  sum  insured.  The  society  were 
not  the  parties  to  be  sued,  but  their  funds  were  to 
be  made  liable  through  the  medium  of  an  action 
against  Noverre.  In  order  to  make  this,  strictly, 
a  bill  of  interpleader,  Noverre*s  representative  ought  to 
have  filed  it :  it  is  however,  strictly  within  the  equi- 
table doctrine  of  interpleader.  The  society  is  left 
incumbered  with  a  sum  of  money,  in  its  hands,  belongs 
ing  to  other  persons,  from  which  it  is  desirous  to  dis- 
chai^e  itself.  Is  not  the  owner  of  a  fund  charged  with 
the  payment  of  a  sum  of  money,  entitled  to  come  to 
this  Court,  (the  time  of  payment  having  arrived)  in 
order  to  disencumber  himself  of  the  money ;  particu- 
larly where  interest  is  claimed  ?  That  he  is  entitled  to 
do  so,  there  cannot  be  the  slightest  dgubt :  and,  that 
being  so,  there  is  an  equity  in  this  case,  although  it 
may  not  be,  strictly,  a  case  of  interpleader. 


28 


CASES    IN    CHANCERY. 


1840. 

BlOMOLD 
A  UPLAND. 


Nexty  with  respect  to  the  objection  that  Noverre 
is  not  represented  on  this  record. — The  bill  alleges  that 
he  died  insolvent ;  and  that  is  a  8u£Scient  reason  for  not 
bringing  his  representative  before  the  Court.  Seddon  v. 
Connell{b),  And,  moreover,  the  Defendants  cannot  be 
prejudiced  by  the  absence  of  his  personal  represen- 
tative. 


Lastly,  with  respect  to  the  question  relating  to  the 
costs  of  the  action.  It  is  perfectly  clear  that,  where 
the  sole  Defendant  in  an  action  dies  before  judgment, 
the  action  is  gone,  and  no  costs  can  ever  be  recovered 
in  it. 

The  Vice-Chancellor: 

The  que^^tion  in  this  case  seems  to  be,  first  of  all, 
is  this  a  bill  of  interpleader  or  not  ?  Lord  Redesda/e, 
in  the  second  edition  of  his  Treatise  on  Pleading,  says  : 
"  Where  two  or  more  persons  claim  the  same  thing  by 
different  or  separate  interests,  and  another  person,  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to 
render  a  debt  or  duty  or  to  deliver  property  in  his 
custody,  fears  he  may  be  hurt  by  some  of  them,  he 
may  exhibit  a  bill  of  interpleader  against  them.  In 
this  bill  he  must  state  his  own  rights  and  their  several 
claims,  and  pray  that  they  may  interplead,  so  that  the 
Court  may  judge  to  whom  the  thing  belongs,  and  he 
may  be  indemnified."  And  I  observe  that  the  language 
of  the  fourth  edition  of  the  same  work  is  identically  the 
same.  Sir  J.  Leach  takes  the  same  view  of  the  sub- 
ject, in  Mitchell  v.  Hayne  (c).  In  that  case  an  auc- 
tioneer had  sold  an  estate  for  one  of  the  Defendants; 
and  the  other  Defendant,  who  was  the  purchaser,  had 


{b)  Ante,  Vol.  X.  p.  85. 


(c)  3  Sim.  &  Stu.  63. 
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commenced  an  action  against  him  for  the  deposit.  The 
auctioneer  then  filed  a  bill  of  interpleader  i^inst  the 
vendor  and  the  purchaser,  and  prayed  for  an  injunction 
to  restrain  the  action.  Sir  J.  Leach  made  this  obser^- 
▼ation  on  that  case :  "  Interpleader  is  where  the 
Plaintiff  is  the  holder  of  a  stake,  which  is  equally 
contested  by  the  Defendants,  as  to  which  the  Plain- 
tiff is  wholly  indifferent  between  the  parties,  and 
the  right  to  which  will  be  fully  settled  by  interpleader 
between  the  Defendants.  That  is  not  this  case.  The 
Plaintiff  receives  a  deposit  of  87/.  ISs.  9<f.,and  claims, 
against  both  the  Defendants,  to  retain  27/.  IQs.  lOd.^ 
for  his  commission  and  the  auction  duty.  And,  by 
this  motion,  the  Plaintiff  calls  upon  the  defendants  to 
interplead  for  the  sum  of  60/.  Is.  lid.,  which  he 
desires  to  pay  into  Court.  But  the  bill  itself  states 
that* the  action  which  is  threatened  by  the  Defendant, 
the  purchaser,  is  for  the  whole  deposit  of  87/.  18  s.  9c/., 
and  not  for  the  sum  of  60/.  Is.  lid.  only,  which  is  all 
that  the  Defendant,  the  vendor,  could  claim.  The 
Plaintiff  is  not,  therefore,  an  indifferent  stakeholder,  but 
has  a  personal  question  to  maintain  with  the  Defendant, 
the  purchaser;  and,  if  he  seeks  an  injunction,  must 
obtain  it,  not  upon  the  principle  of  interpleader,  but 
on  an  order  for  time,  or  upon  the  answer."  So  that 
it  is  quite  clear  that,  in  the  opinion  of  Sir  J.  Leach^ 
where  a  Plaintiff  represents,  not  merely  that  he  has 
a  sum  with  respect  to  which  two  other  persons  have 
adverse  rights,  but  that  there  is  a  further  question  to  be 
litigated,  adversely,  between  himself  and  one  of  them, 
that  is  not  a  case  of  interpleader. 
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Now  the  present  Plaintiff  represents  the  Norwich 
Union  Insurance  Society  :  and  he  has  filed  a  bill  which, 
after  setting  forth  the  granting,  by  that  society,  of  a 
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1840.  policy  of  insurance  for  the  life  of  a  particular  person, 

and  the  conflicting  claims  to  the  sum  insured  made  by 

the  executors  of  the  assured  and  by  the  other  Defendant 

AuDLAND       ^  whom  he  had  assigned  the  policy  in  his  lifetime,  goes 

on  to  represent  that  there  is  a  dispute  as  to  whether  in- 
terest is  due,  upon  the  policy,  from  three  months  after 
the  death  of  tlie  assured  ;  which  question  the  Plaintiff, 
by  his  bill,  offers  to  have^decided  as  between  himself 
and  one  claimant.  So  that  it  is  obvious  that  the  Plain- 
tiff has  an  adverse  claim  in  respect  of  the  subject-matter 
of  his  bilL  Therefore,  according  to  Lord  Redesdale's 
definition  and  the  judgment  of  Sir  John  Leach,  he  has 
plainly  shown  that  this  is  not  a  case  of  interpleader : 
and,  if  this  is  not  a  case  of  interpleader,  the  Plaintiff 
has  no  right  to  aak,  in  such  a  bill,  that  any  question 
amy  be  decided  with  respect  to  any  claim  that  Ward 
may  have;  for,  with  that,  the  executors  of  Whitiloch 
have  nothing  to  do. 

The  bill  is  also  oddly  constituted  in  another  respect. — 
It  raises  a  question  between  the  society  and  the  execu- 
tors in  respect  of  a  certain  indemnity  to  which  the  latter 
may  be  entitled  with  regard  to  the  costs  of  the  action 
brought  against  Nowrrt.  But  that  is  a  question  be- 
tween the  society  and  the  executors ;  and  Ward  is  in 
no  manner  interested  in  it.  Yet  the  bill  has  mixed  up 
the  daim  of  Ward  with  the  claim  of  the  executors,  and 
the  dispute  of  the  society  as  to  the  interest  on  the  policy 
and  the  indemnity  as  to  the  costs  of  the  action ;  and, 
therefore,  as  the  bill  is  not  a  bill  of  interpleader,  as 
I  take  it  not  to  be,  it  is  clearly  multifarious,  and  the 
demurrer  must  be  allowed. 
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CAMPBELL  V.  SCOTT.  ^'  1842: 

8th  February. 

IHE  bill  complained  that  tbe  Defendants,  Messrs.       Copyright 
Scott  ^  Geary,  who  were  booksellers  and  publishers  in       Injunction. 

London,  had  published  and  sold,  without  the  Plaintiff's  -«    ivfr"da  ts 

leare,  certain  poems  which  the  Plaintiff  had  composed,  published  a 

and  the  copyright  of  which  was  vested  in  him  :  and  it  ^^""^  containing 

1  i.  1  n  1  /..      /..I      an  original 

prayed  for  an  account  and  payment  of  the  profits  of  the  ^gggy  ^q  q^^. 

sale,  and  for  an  injunction  to  restrain  the  further  sale  of  dem  English 

of  43  modern 

The  bill  and  the  Plaintiff's  affidavit  in  support  of  it,  poets,  and  selec- 

11        I     -rn  •     -i*.*     1  .         .  J   tions  from  their 

stated  that  tbe  Plaintiff  had,  at  various  times,  composed  poems,  amongst 

divers  poems  and  caused  them  to  be  printed,  published  which  were  six 
and  sold  for  his  own  benefit,  and  that  the  entire  copy-  jj^^'  orbnger"^ 
right  therein,  was,  previous  to  the  year  1840,  and  still  re-  poems^thecopy- 
mained  vested  in  him :  that,  in  the  year  1840,  he  agreed,  ^^^^  whereof 
with  Edward  Moxon,  of  JDover-street  Piccadilh/,  book-  piainuff.    The 
seller  and  publisher,  that  he  should  print  and  publish  selections  con- 
a  new  edition  of  the  Plaintiff's  works,  consisting  of  such  ^1^^  the  bulk^' 
original  poems  as  aforesaid,  for  the  Plaintiff's  benefit,  of  tjie  Defen- 

upon  certain   terms   a&creed   upon  between   him  and  ^**"'*'  ^^^}f^  >    , 

,  but  were  alleged 

Moxon ;  but  the  Plaintiff  did  not,  by  such  terms,  sell  to  have  been  in« 

or  assign,  or  in  any  way  part  with  his  copyright  in  the  troduced  into  it 
poems  intended  to  be  comprised  in  such  new  edition:  of  illustrate 
that,  accordingly,  in  the  year  1840,  Moxon  printed  and  the  essay.    The 

published  a  new  edition  of  the  Plaintiff's  works  under  Court  restrained 

the  publication 
the  title  of  "  The  Poetical  Works  of  Thomas  Campbell,"  of  the  Defen- 

and  copies  of  such  edition  had  been  constantly  on  sale,  dants'  work,  as 
to  the  public,  ever  since :  that  Moxon  had  also,  by  frin'!£raent  of 
agreement  with  the  Plaintiff,  from  time  to  time,  printed,  the  Plaintiff's 
published  and  sold  other  editions  of  the  Plaintiff's  copyright. 
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works;  and  that,  previously  thereto,  other  editions  of 
such  works,  or  of  some  parts  or  part  of  them  had  been, 
from  time  to  time,  printed,  published  and  sold  by  divers 
other  persons ;  that,  in  January  1842,  the  Defendants 
printed  and  published  a  work  intituled :  '^  Book  of  the 
Poets"—"  The  Modem  Poets  of  the  Nineteenth  Century,'' 
and,  in  such  work,  they  had,  without  the  leave  or  licence 
of  the  Plaintiff,  printed  and  published,  amongst  other 
things,  divers  of  the  said  original  poems,  entire,  com- 
posed by  the  Plaintiff,  and  called  :  "  Ye  Mariners  of 
England,"  "  Lord  UUin's  Daughter,"  "  Glenara," 
«  Song  of  the  Greeks,"  "  The  Turkish  Lady"  and  "  The 
Last  Man ; "  and  also  copious  selections  from  others  of 
such  poems :  that  several  of  the  Plaintiff's  poems  so 
printed  and  published  by  the  Defendants,  were  amongst 
the  most  popular  and  characteristic  of  his  works ;  and 
the  Plaintiff's  right  and  interest  to  and  in  the  copyright 
of  his  said  original  compositions,  and  his  profits  by  the 
sale  of  the  same,  were  likely  to  be  greatly  injured  and 
endangered  by  the  Defendants'  unauthorized  publica- 
tion. 


The  Defendant  Scott ,  by  his  affidavit,  admitted  that  he 
and  his  partner  published  the  work  called  "Book  of  the 
Poets"—"  The  Modem  Poets  of  the  Nineteenth  Cen- 
tury ; "  and  said  that  it  was  the  second  or  companion- 
volume  to  a  work,  published  by  the  Defendants,  inti- 
tuled "  Book  of  the  Poets"—"  Chaucer  to  Beattie : " 
that  the  "  Book  of  the  Poets"—"  Chaucer  to  Beattie," 
consisted  of  an  essay  on  English  poetry  from  its  com- 
mencement until  the  end  of  the  18tli  century,  with 
biographical  notices  of  various  poets,  and  selections  of 
pieces,  and  extracts  from  their  works  to  illustrate  the 
progress  of  English  poetry,  the  genius,  the  language 
and   the   characteristics  of  each  of  the  series  of  117 
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celebrated  poets  of  that  period ;  and  that  it  was  embel- 
lished with  46  engravings  to  render  it  more  attractiye,  in 
accordance  with  the  taste  of  the  day :  that  '^  The  Book 
of  the  Poets"—''  The  Modem  Poets  of  the  Nineteenth 
Century,"  contained  a  similar  essay,  biographical  notices, 
selections  of  pieces  and  extracts  from  43  of  the  most 
distinguished  and  popular  of  the  poets  of  the  nineteenth 
century,  and  embellished  to  a  like  extent  and  precisely 
in  the  same  manner  as  the  first  series  of  the  poets  from 
Chaucer  to  Beattie :  that  it  had  always  been  the  cus- 
tom of  the  trade  to  publish  works  of  a  similar  nature  to 
the  beforeHonentioned  works  of  the  Defendant  and  his 
partner,  consisting  of  a  collection  of  pieces  and  extracts 
from  various  authors,  under  various  well-known  titles, 
amongst  others,  ''  Elegant  Extracts  in  Poetry,  selected 
by  Vicemmts  Knox,  d.  d.,"  ''  Poems  for  Young  Ladies, 
selected  by  Dr.  Ooldsmiih,'*  &c.  &c. :  that,  since  the 
bill  was  filed,  the  deponent  had  made  inquiry  as  to  the 
custom  of  the  trade  in  such  cases  as  that  complained  of^ 
and  had  been  assured,  by  one  of  the  oldest  and  most* 
experienced  members,  that  it  had  always  been  con- 
sidered an  admitted  right  to  publish  bondjide  selections 
firom  the  writings  of  living  authors,  whose  works  were 
copyright,  and  that  it  had  been  constantly  practised  by 
various  publishers  of  the  greatest  respectability;  and 
the  deponent  therefore  insisted  that  he  was  legally  en- 
titled to  make  the  selections  and  extracts  firom  the  works 
of  the  Plainti£P,  which  were  contained  in  ''The  Book  of 
the  Poets"—"  The  Modem  Poets  of  the  Nineteenth 
Century :"  that  the  Defendants,  wishing  to  make  their 
work  on  the  poets  worthy  of  the  attention  of  the  pub- 
lic, employed  a  competent  person  to  write  the  essay  and 
biographical  notices,  and  make  the  selections  firom  the 
various  authors ;  and^  that  the  intended  work  might 
possess  novelty  and  attraction,  the  editor  was  instructed 
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to  produce,  as  far  as  possible,  an  entirely  original  selec- 
tion to  illustrate  their  genius,  the  progressive  change  in 
the  language  and  versification,  and  the  characteristic 
thoughts  and  expressions  of  the  individual  authors,  as 
well  as  the  progress  of  English  poetry  during  the  re-- 
spective  periods:  that  the  deponent  believed  that  the 
editor,  for  that  purpose,  did  not  confine  himself  to  any 
particular  edition  of  the  various  authors,  but  used  con- 
siderable labour  in  ascertaining  all  their  works,  and  exer- 
cised considerable  skill  in  making  his  selections ;  in  proof 
whereof"  The  Book  of  the  Poets'*—"  The  Modem  Poets 
of  the  Nineteenth  Century,"  contained  three  pieces  writ- 
ten by  the  Plaintifi*,  which  were  not  contained  in  the  edi- 
tion of  the  Plaintiff's  works  especially  mentioned  in  his 
affidavit,  or  any  of  the  modem  editions  of  his  works,  and 
which  pieces  were  very  characteristic  and  illustrated  the 
biographical  notice  relating  to  the  Plaintiff,  one  of  them 
being  especially  referred  to  in  the  biographical  notice  : 
that  the  deponent  most  positively  denied  that  he  or  his 
partner  had  any  intention  whatever,  in  publishing  "  The 
Book  of  the  Poets,"—"  The  Modem  Poets  of  the  Nine- 
teenth Century,"  to  infringe   or  injure  the  Plaintiff's 
copyright  in  his  works ;  on  the  contrary,  the  deponent 
said  he  should  have  considered  he  had  done  great  injus- 
tice, to  the  Plaintiff,  had  he  omitted  to  notice  him  as  one 
of  the  most  celebrated  poets  of  the  nineteenth  century, 
and  given  specimens  of  his  works:  that  the  deponent 
positively  denied  that  the  Plaintiff's  right  and  interest 
to  and  in  the  copyright  of  his  original  compositions  and 
his  profits  by  the  sale  of  the  same,  were  likely  to  be 
greatly  injured  and  endangered  by  the  work  of  the  De- 
fendants ;  for  that  it  was  well  known  that  works  of  a 
similar  nature  to  that  of  the  Defendants,  were  calcu- 
lated, by  the  notice  taken  of  the  various  authors  in  the 
biographical  notices  and  the  selections  made  from  their 
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^iiix^ks,  to  draw  the  attention  of  the  public  to  their  works, 
and  induce  persons  to  obtain  copies  of  such  works,  which 
they  would  otherwise  not  have  done;  in  addition  to 
which  the  edition  of  the  Plaintiff's  works  published  in 
1840,  particularly  mentioned  in  the  Plaintiff's  affidavit, 
contained  three  long  poems  and  eighty  shorter  pieces  and 
songs,  containing,  altogether,  6667  lines,  and  was  sold 
for  9$. ;  and  that  there  were  other  editions  of  the  Plain- 
tiff's works  sold  for  a  less  price,  and,  in  particular,  an 
editioD  published  by  Moxon,  which  contained  the  same 
works  of  the  Plaintiff  as  the  edition  particularly  referred 
to  in  the  Plaintiff's  affidavit,  which  was  sold  for  2*.  Qd.j 
whereas  "The  Book  of  the  Poets"— "The  Modern  Poets 
of  the  Nineteenth  Century,"  was  published  at  one  guinea, 
and  contamed,  besides  24  pages  of  the  original  essay, 
23  biographical  notices  of  one  page  each,  in  very  small 
type,  and  20  shorter  notices  of  the  authors,  425  pieces 
and  extracts  containing,  altogether,  about  10,000  lines, 
out  of  which  there  were  taken  from  the  Plaintiff's  works, 
only  the  six  pieces  particularly  named  in  the  Plaintiff's 
affidavit,  containing  298  lines,  three  pieces,  not  contained 
in  the  edition  of  the  Plaintiff's  works  particularly  men- 
tioned in  his  affidavit  or  in  the  other  editions  therein- 
before mentioned,  containing  71  lines,  and  six  extracts 
taken  from  the  Pleasures  of  Hope,  Gertrude  of  Wyomingy 
and  O*  Connor' 8  Child,  which  the  deponent  said  he  verily 
believed  and  insisted  were  fair  and  legitimate  extracts 
and  that  he  was  entitled  to  make  them. 
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The  Plaintiff  now  moved  for  an  injunction  to  restrain 
the  Defendants  from  selling  or  exposing  for  sale  any 
further  copies  of  the  work  or  volume  called  "The 
Book  of  the  Poets"— "The  Modem  Poets  of  the  Nine- 
teenth Century,"  or  such  part  or  parts  thereof  as  con- 
sisted of  the  Plaintiff's  original  compositions,  comprized 
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184s.  between  pages  233  and  261,  both  inclusive,  of  the  said 

Yolume,  and  from  printing  or  publishing  the  same  or 
any  other  of  the  Plaintiff's  compositions,  in  any  other 

Scott.         volume  or  work,  without  the  Plaintiff's  leave. 

Mr.  Cooper  and  Mr.  Coleridge^  in  support  of  the 
motion : 

The  Defendants  have  taken,  from  the  Plaintiff's 
work,  733  lines,  embracing  six  entire  poems  and  copi- 
ous extracts  from  The  Pleasures  of  Hope  and  other 
poems  composed  by  the  Plaintiff.  The  taking  is  not 
denied ;  but  the  defence  set  up  is  that  the  case  comes 
within  the  exception  in  favour  of  criticism  and  fair  quo- 
tation; or,  if  not,  that  no  injury  has  been  done  to  the 
Plaintiff.  In  order  to  bring  a  case  within  the  exception 
in  favour  of  criticism,  the  critique  must  not  be  colour- 
able. Here  criticism  was  not  the  paramount  or  prin- 
cipal object  of  the  work  complained  of:  the  principal 
object  was  to  publish  the  poems  of  the  Plaintiff  and  of 
other  authors,  without  paying  for  them.  The  work  is, 
in  fact,  a  book  of  selections,  with  a  short  essay  at  the 
beginning,  and  a  biographical  sketch  of  each  of  the 
authors  of  the  selected  poems.  The  song  Ye  Mariners 
ofEnglandy  has  been  published  separately ;  and,  there- 
fore, it  is  a  book  by  itself.  Can  it  then  be  said  that  an 
author  is  not  injured  by  selections  being  made,  whole- 
sale, from  his  works  ?  If  one  publisher  may  take  two 
or  three  poems,  another  publisher  may  take  as  many, 
and  so  on,  until  the  whole  work  has  been  pirated. 
Although  the  733  lines  which  have  been  taken,  may  be 
but  a  small  portion  of  the  Plaintiff's  work,  they  may 
comprise  the  most  striking  and  attractive  parts  of  it. 
In  Bramwell  v.  Halcomb,  Lord  Coftenham,  C,  says : 
'*  When  it  comes  to  a  question  of  quantity,  it  must  be 
very  vague.     One  writer  might  take  all  the  vital  part 
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of  another's  book,  though  it  might  be  but  a  small  pro-  1842. 

portion  of  the  book  in  quantity.    It  is  not  only  quantity, 

but  value  that  is  always  looked  to"  (a).     Besides,  if  the 

Plaintiff  had  acquiesced  in  the  Defendants'  taking  a  Scott 

portbn  of  his  poems,  he  would  have  lost  his  right  to 

call  on  this  Court  to  interfere  against  other  persons 

infringing  his  copyright  (&). 

Mr.  K.  Parker  and  Mr.  Glasse,  for  the  Defen- 
dants: 
The  complaint  made  by  the  Plaintiff,  has  refei*ence 
to  only  one  edition  of  his  poems,  namely,  tliat  published 
by  Moxon  in  1840.  Three  of  his  poems,  that  is.  The 
I^irge  of  Wallace,  Lines  on  James  the  Fourth,  and  A 
Sang,  which  are  contained  in  the  Defendants'  publicar 
tion,  are  not  contained  in  the  edition  of  1840.  The 
Defendants'  work  consists  of  790  pages,  and  only  18 
are  taken  from  the  Plaintiff's  work.  The  selections 
were  not  made  animo  furandi,  but  for  the  legitimate 
purpose  of  illustrating  the  essay  at  the  beginning  of  the 
volume,  and  the  biographical  notice  of  the  author. 
The  Plaintiff  can  sustain  no  injury  by  the  publication 
of  the  Defendants'  work ;  for  it  is  not  a  substitute  for 
that  work,  and  it  is  sold  at  a  much  higher  price.  Indeed, 
the  sale  of  the  Plaintiff's  work,  as  appears  by  the  De- 
fendants' affidavit,  will  be  promoted  by  the  Defendants' 
publication.  DodsUy  v.  Kinnersley  (c),  Rundell  v.  Mur- 
ray  {d),  Raworih  v.  Wilkes  (e). 

The  Vice-Chancellor  : 
In  this  case  the  legal  right  \a,  prima  fade,  quite  clear 
witji  the  Plaintiff;  because  it  is  not  denied  that  the 

(a)  3  Myl.  &  Cr.  738.  (c>  Amb.  403. 

(6)  Saunders  v.  Smith,  ibid.         {d)  Jac.  311. 
711.  (0  1  Camp.  N.  P.  C.  94. 
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1842.  extracts  complained  of,  are  taken,  literally  a&  tbey  standi 

from  the  Plaintiff's  work. 
Campbell 

Scott.  Then,  is  the  work  complained  of  anything  like  an 

ahridgcment  of  the  Plaintiff's  work,  or  a  critique  upon 
it  ?  Some  of  the  poems  are  given  entire ;  and  large 
extracts  are  given  from  other  poems :  and  I  cannot 
think  that  it  can  be  considered  as  a  book  of  criticism, 
when  you  observe  the  way  in  which  it  is  composed.  It 
contains  790  pages,  34  of  which  are  taken  up  by  a  general 
disquisition  upon  the  nature  of  the  poetry  of  the  nine- 
teenth century :  then,  without  any  particular  observation 
being  appended  to  the  particular  poems  and  extracts 
from  poems  which  follow,  there  are  758  pages  of  selec- 
tions from  the  works  of  other  authors ;  and,  therefore, 
I  cannot  think  that  the  work  complained  of  can,  in  any 
sense,  be  said  to  be  a  book  of  criticism.  If  there  were 
critical  notes  appended  to  each  separate  passage,  or  to 
several  of  the  passages  in  succession,  which  might 
illustrate  them,  and  show  from  whence  Mr.  Campbell 
had  borrowed  an  idea,  or  what  idea  he  had  communi- 
cated to  others,  I  could  understand  that  to  be  a  fair 
criticism.  But  there  is,  first  of  all,  a  general  essay,  then 
there  follows  a  mass  of  pirated  matter,  which,  in  fact, 
constitutes  the  value  of  the  volume. 

Then  it  is  said  that  there  is  no  animus  furandi :  but 
if  A.  takes  the  property  of  B.,  the  animus  furandi  is 
inferred  from  the  act.  Here  there  is  a  very  distinct 
taking,  and,  in  my  opinion,  it  has  been  done  in  a  man- 
ner which  the  law  will  not  permit. 

Roworth  V.  Wilkes  was  a  case  in  which  75  pages  of 
a  treatise  consisting  of  118  pages,  were  taken  and  in- 
serted in  a  very  voluminous  work.  The  Enqfclopcedia 
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Zondinensis ;  and,  althoagh  the  matter  taken,  formed 
but  a  yery  small  proportion  of  the  work  into  which  it 
was  introduced,  the  jury  found  for  the  plaintiff,  who  was 
the  author  of  the  treatise. 

I  do  not  think  that  it  is  necessary  for  me  to  consider 
whether  the  selections  in  this  case  are  the  very  cream 
and  essence  of  all  that  Mr.  Campbell  ever  wrote ;  but  it 
is  pretty  plain  that  they  would  not  have  been  inserted 
in  the  Defendants'  work,  unless  the  party  who  selected 
them  thought  that  they  were  very  attractive  in  them- 
selves. However,  it  so  happens  that,  in  turning  over 
the  pages  of  the  Defendants'  publication,  I  find  an  ex- 
tract firom  The  Pkasures  of  Hope,  which  is  the  only  part 
of  that  poem  of  which  I  have  a  distinct  recollection : 
and  I  have  reason  to  suppose  that  is  a  very  striking 
passage,  because  it  has  remained  impressed  upon  my 
memory  for  so  many  years. 

Then  it  is  said  that,  with  respect  to  three  of  the 
selected  poems,  the  Court  ought  not  to  interfere  in  the 
present  case.  I  admit  that  they  are  not  contained  in 
Moxon's  edition  of  the  Plaintiff's  works,  published  in 
1840;  but  nevertheless  there  is  a  general  statement, 
in  the  bill,  that  the  Plaintiff  composed  them  all.  And 
I  observe  that  Mr.  Campbell  is  the  sole  Plaintiff:  the 
bill  is  not  filed  by  him  and  Mr.  Moxon,  or  by  Mr. 
Moxon  alone,  but  by  Mr.  Campbell  solely :  and  I  con<> 
^der  that  his  copynght  in  those  three  poems  is  entitled 
to  protection  equally  with  his  copyright  in  the  rest  of 
the  matters  which  unquestionably  have  been  pirated 
from  MoxorCs  edition  and  copied  into  the  work  com^ 
plained  of. 

Then  the  only  question  is  whether  there  has  been 
such  a  damnum  as  will  justify  the  party  in  applying  to 

D  4 


30 

1843. 

Cabipbell 

V. 

SCUTT. 


40 


1842. 


Campbell 
Scott. 


CASES   IN   CHANCERY. 

the  Court ;  because  it^uria  there  clearly  has  been.  What 
hag  been  done  is  against  the  right  of  the  Plaintiff.  Now, 
in  my  opinion,  he  is  the  person  best  able  to  judge  of 
that  himself;  and,  if  the  Court  does  clearly  see  that 
there  has  been  anything  done  which  tends  to  an  injury, 
I  cannot  but  think  that  the  safest  rule  is  to  follow  the 
legal  right  and  grant  the  injunction. 

It  strikes  me  upon  the  whole,  therefore,  that  I  ought 
to  grant  the  injunction  in  this  case ;  and  I  will  put  Mr. 
Campbell,  if  the  other  side  desire  it,  to  bring  such  action 
as  he  may  be  advised. 

Mr.  X.  Parker: — ^Your  Honor  will  limit  the  time 
for  bringing  the  action. 

The  Vice'ChanceUar : — I  shall  do  here  as  I  have 
done  in  other  cases :  I  shall  grant  the  injunction  giving 
the  Plaintiff  liberty  to  bring  such  action  as  he  may  be 
advised,  to  establish  his  legal  title,  and  reserve  the  fur- 
ther consideration  of  the  motion,  and  give  both  parties 
liberty  to  apply:  then,  if  the  action  is  not  brought 
within  due  time,  you  can  apply. 
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DE  WITTE  V.  DE  WITTE. 

1840: 

/.  CRVTCHZEY,  by  his  will,  after  making  several      .  ^^^  ^°y- . 
specific  and  pecuniary  bequests,  and,  amongst  them,  a  r^^ 

bequest  to  his  daughter  Sarah  De  Witte,  for  her  life,     Conttruction. 
with  remainder  to  her  children,  gave  the  residue  of  his  ~~" 

personal  estate  to  trustees,  in  trust  to  sell  and  dispose  queathed  his 
thereof  and  to  stand  possessed  of  the  proceeds  in  trust  residue  in  trust 
for  the  sole,  exclusive  and  peculiar  use  and  benefit  of  ^'   h^Ah 
his  said  daughter  Sarah  De  Witte  and  her  children,  children,  inde- 
independent  of  her  husband,  and  her  receipts  alone,  pendenUy  of  her 
notwithstanding  her  coverture,  to  be,  from  time  to  time,  ii^r  receipts 

a  sufficient  discharge.  alone,  notwith- 

*  standing  her 

The  question  was  whether  Mrs.  De  Witte  took  the  from'^S  to^ 

residue  for  her  life  with  remainder  to  her  children,  or  time,  a  suffi- 

whether  she  and  her  children  took  it  jointly.  $Jf  f?^,  discharge. 

^        ^  Held  that  the 

daughter  and 
Mr.  Goodeve  for  the  children,  said  that  there  were  her  children 

several  instances,  in  the  preceding-  part  of  the  will,  in  living  at  the 
which  the  testator  had  given  express  estates  for  life  to  ^^^  entitled  to 
Mrs.  De  Witte  and  his  other  daughters,  with  remainders  the  residue 
to  their  respective  children.  jointly- 

Mr.  Bethell  and  Mr.  Abraham^  for  Mrs.  De  Witte, 


relied  on  Mm^e  v.  Morsz  (a),  as  governing  the  present   "^^  ^  //^  yyy      f{j 
case,  and  said  that  the  interpretation  contended  for- on      j  -^^^^         • 

would  exclude  children  bom  after  the  testator's  death. 


behalf  of  the  children,  was  not  a  reasonable  one,  as  it   '^^^^^  ^.  ^^/ 


Mr.  P.  BayUy  appeared  for  the  executors. 

The  Vicb-Chancellob  : 
I  have  looked  through  the  whole  of  the  will,  in  order 

(a)  Ante^  Vol.  II.  p.  485. 
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to  ascertain  what  the  testator  meant  by  the  words 
which  he  has  used  in  disposing  of  his  residuary  estate ; 
but  there  is  no  reason,  apparent  on  the  face  of  the  in- 
strument, why  those  words  should  not  be  taken  in 
their  plain  and  ordinary  sense,  and  have  their  natural 
effect  given  to  them. 

Declare  that  Mrs.  Be  Witte  and  her  children  living 
at  the  testator's  death,  are  entitled  to  the  testator's 
residuary  estate,  as  joint-tenants,  (the  interest  of  Mrs. 
I>e  Witte  being  for  her  separate  use,)  and  that  her 
receipts  will  be  sufficient  discharges  for  all  monies  that 
shall  be  paid  to  her  during  the  continuance  of  the  joint- 
tenancy  between  her  and  any  of  her  children,  ^y^^/r^-  ^^ 


1840 : 

nth  and  12th 

^lay. 

^ V ' 

Ca$e  sent  to 

Lato* 

Issue, 
Netv  trial. 


Although  a 
Court  ol  Equity 
would  have 
been  satisfied 
if  the  opinion 
on  a  case,  or 
the  Verdict  on 
an  issue  di- 


THE  NORTHAM-BRIDGE  AND  ROAD  COM- 
PANY V.  THE  LONDON  AND  SOUTHAMPTON 
RAILWAY  COMPANY. 

On  the  hearing  of  a  motion  for  an  injunction  in  this 
case,  one  question  was  whether  a  road  called  The  Nor- 
tham  Bridge  Road,  which  was  crossed  by  the  line  of  the 
London  and  Southampton  Railway,  was  a  turnpike- 
road  within  the  meaning  of  the  Act  for  making  the 
railway.  The  Vice-chancellor  directed  a  case  to  be 
made  for  the  opinion  of  the  Barons  of  the  Exchequer 
upon  the  question. 


rected  by  it, 

had  been  the  reverse  of  what  it  is ;  yet  it  is  not  the  duty  of  the 
Court  to  direct  another  case  or  another  issue,  unless  it  sees  that 
the  opinion  or  the  verdict  is  clearly  wrong. 
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The  case  having  been  argaed^  the  learned  Barons  1840. 
certified  in  the  affirmatiTe  (a). 

NORTUAM 

The  motion  for  the  injunction   was  now  renewed.  *^^®*  ^^^ 

At  the  same  time,  the  Defendants,  who  were  dissatisfied  Company 

with  the  certificate,  applied  that  a  case  might  be  made  ^^ 

for  the  opinion  of  another  Court  of  Law,  upon  the  ques-  South  ampton 

tion.  Railway 


Mr.  Knight  Bruce  and  Mr.  Taylor  for  the  Plaintiffs. 

Mr.  Serjeant  Wilde,  Mr.  M.  D.  Hill,  Mr.  Jacob, 
and  Mr.  Jemmett,  for  the  Defendants. 

The  Vice-Chancellor  : 

A  case  was  sent  to  the  Court  of  Exchequer,  in  which 
the  question  was  whether  the  Northam  Bridge  Road, 
was  to  be  considered  as  coming  within  the  words :  *'  any 
turnpike  road,"  in  the  Southampton  Railway  Act.  Now 
a  road  may  be  considered  as  a  turnpike-road,  either 
by  reason  of  its  being  within  the  intent  and  meaning 
of  the  Acts  which  regulate  turnpike-roads  in  general,  or 
by  reason  of  its  being  a  road  upon  which  there  is  a 
turnpike,  that  is  to  say,  some  species  of  obstruction,  to 
the  public,  in  passing  along  the  road  unless  they  pay 
toll,  which  may  be  applicable,  to  some  extent  at  least, 
to  the  sustentation  of  the  road.  It  is  quite  clear,  and, 
indeed,  it  was  not  contended  that  mere  private  roads, 
howeyer  obstructed,  are  within  the  meaning  of  the  Act. 

The  Barons  of  the  Exchequer  have  certified  to  me 
their  deliberate  opinion  that  the  road  in  question, 
is  a  turnpike-road  within  the  meaning  of  the  Act,  and  I 
am  now  asked  not  to  accede  to  that  certificate. 

(a)  See  6  Mees.  &  Web.  428. 


Company. 


44  CASES   IN    CHANCERY. 

1840.  Where  this   Court  has  either  sent  a  case  for  the 

opinion  of  a  Court  of  Law,  or  directed  an  issue  to  be  tried 

n  by  ^  Jui7>  ^n<l  &  certificate  has  been  returned,  or  a  ver- 

Bridge  and       .  .  . 

Road  ^^^^  found,  it  may  easily  happen  that  this  Court  would 

Company       ^^^^  ^^^^  satisfied,  if  the  reverse  had  been  certified  in 

V.  the  one  case,  or  found  in  the  other.    But  I  apprehend 

Southampton    that  it  is  not  a  reason  for  quarrelling  with  either  a  certi- 

Railway       ficate  or  a  verdict  merely  because  the  reverse  might  have 

^*      been  equally  right.    And  I  do  not  think  that  I  can 

judicially  dissent  fix)m  the  certificate  in  this  case,  unless 

I  see  something  in  it  that  is  clearly  wrong,  some  plain 

violation  of  an  acknowledged  principle,  or  something 

which  satisfies  me  that  it  cannot  be  right. 

On  looking  at  the  Southampton  Railway  Act,  it 
strikes  me  that  very  good  reasons  may  be  assigned  in 
support  of  the  conclusion  which  the  Barons  of  the  Ex- 
chequer have  come  to. — [His  Honor  here  stated  the 
reasons.] — On  these  grounds  I  cannot  say  that  I  think 
that  the  certificate  is  so  wrong  that  I  am  judicially 
bound  to  dissent  from  it  and  send  a  case  to  another 
Court  of  Law.  On  the  contrary,  my  opinion  is  that, 
having  now  obtamed  the  deliberate  opinions  of  the 
Barons  of  the  Exchequer  upon  the  question  submitted 
to  them,  I  have  the  law  laid  down  before  me  with  sufli- 
cient  clearness  to  enable  me  to  proceed  with  the  motion; 
that  is,  having  now  ascertained  the  law,  I  shall  be  able 
to  enter  into  the  question  of  equity :  and,  according  to 
die  best  opinion  that  I  can  form,  I  think  that  I  shall  not 
be  doing  that  which  will  be  either  wise  or  useful,  or,  I 
may  say,  consistent  with  my  view  of  judicial  duty,  if  1 
were  to  send  this  case  to  another  Court  of  Law. 
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WILLIAMS  V.  NEWTON.    ^  ^840: 

12th  May. 

1  HE  Defendant  being  in  prison,  and  in  contempt  for 

not  answering  the  bill  in  this  cause,  an  attachment  was       Contempt. 

lodged  against  him  on  the  3d  of  December  1830 :  and,  1 1  Geo.  4,  and 

as  he  did  not  put  in  his  answer  within  two  calendar  ^  ^^^^'  4>  c.  36. 

months  from  that  day,  the  Plaintiff  might  have  pro-  plaintiff  did  not 

ceeded,  under  11  Geo.  4,  and  1  Will.  4,  c.  36,  Rule  13,  proceed,  within 

to  take  the  bill  pro  confmo.    He  did  not,  however,  take  Jf'®  ^^"®  ^*°"^ 

any  step  for  that  purpose ;  and,  consequently,  at  the  and  1  Will.  4, 

end  of  six  weeks  after  the  expiration  of  the  two  months,  c.  36,  Rule  13,  to 

the  Defendant  was  entitled,  under  the  same  rule,  to  be  confesso  aeainsT 

discharged  out  of  custody  without  paying  any  of  the  a  Defendant 

costs  of  the  contempt    Some  time  after  the  six  weeks  ^^^^^^  »»  P^j: 
,  ^  son  for  want  of 

had  expired,  the  Defendant  put  in  his  answer;  and         answer.    After 

that  time  had 

Mr.  Blunt ^  on  his  behalf,  now  moved  that  he  might  fendant  filed  his 

be  discharged  out  of  custody,  without  payment  of  costs,  answer,  and 

then  moved,  un- 
der the  rule,  to 
He  said  that,  under  the  13th  Rule,  the  Defendant  be  discharged, 

was  entitled,  .before  he  put  in  his  answer,  to  be  dia-  without  costs, 
charged,  without  costs ;  for  the  plaintiff,  having  omitted  ^y^^  Defendant 
to  proceed  to  take  the  bill  pro  confesso  within  the  six  had  not  applied 
weeks,  had  forfeited  his  right  to  costs.  untit  after  h?^ 

had  disabled  the 

Mr.  Koe  appeared  for  the  Plaintiff:  but  Fv^^"^|?'  ^y 

'^'^  nhng  his  an- 

swer, from  pro* 
The  Vice-Chancelbrf  without  hearing  him,  said  that  ceedine  to  take 

the   Defendant  would  have  been  entitled  to  be  dis-  ^^^.rlyl^llT 

jessOy  tne  case 

chained  without  costs,  if  he  had  applied  after  the  ex-  was  not  within 

the  rule,  and 
therefore,  the  Defendant  could  not  be  discharged  without  paying 
the  costs  of  his  contempt. 


40 


CASES    IN    CHANCERY. 


1840. 

V 


Williams 

V. 

Newton. 


piration  of  the  six  weeks  and  before  he  put  in  his  answer; 
but  as  he  had,  by  putting  in  his  answer,  disabled  the 
plaintiff  from  proceeding  to  take  the  bill  pro  confesso, 
the  case  was  not  provided  for  by  the  Act,  and,  therefore, 
the  Defendant  could  not  be  discharged  without  paying 
the  costs  of  his  contempt. 


1840: 
12th  May. 

Neto  orders, 

PreUminary 

accounts  and 

inquiries* 

Injunction. 

Creditor* 

Although  an 
order  for  preli- 
minary accounts 
and  inquiries 
has  been  ob- 
tained in  a  suit 
for  administer- 
ing a  testator's 
estate,  yet  the 
Court  will  not, 
on  that  account, 
restrain  a  credi- 
tor from  suing 
the  executors  at 
law.  The  order 
however  does 
not  prevent  the 
parties  from 
having  the 
cause  heard  be- 
fore the  Master 
has  made  liis 
report. 


TEAGUE  V.  RICHARDS.  ^ 

1  HIS  was  a  suit  for  the  administration  and  distribu* 
tion  of  a  testator's  estate. 

Under  the  fifth  general  order  of  May  1839,  the 
Plaintiff  had  obtained  an  order,  dated  the  31st  of  Janu- 
ary 1840,  referring  it  to  the  Master  to  take  an  account 
of  the  testator's  personal  estate,  and  of  his  funeral 
and  testamentary  expenses,  debts  and  legacies,  and  to 
advertise  for  creditors ;  and  the  Master  had  advertised 
accordingly.  In  December  1 830,  a  creditor  of  the  tes- 
tator brought  an  action,  for  his  debt,  against  the  Defen- 
dants, the  executors,  and  was  about  to  proceed  to  trial, 
notwithstanding  he  had  been  served  with  notice  of  the 
order  of  January  1840.    Whereupon, 

Mr.  Lovat,  for  the  executors,  moved  that  all  further 
proceedings  in  the  action  might  be  stayed,  and  that  the 
creditor  might  be  directed  to  go  in  and  prove  his  debt 
before  the  Master  under  the  order. 

Mr.  Girdlestone  appeared  for  the  creditor. 

The  Vice-Chancellor  : 

The  interlocutory  order  which  has  been  obtained  in 
this  cause,  is  not  so  extensive  as  the  decree  which 
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would  have  been  made  at  the  hearing ;  for  it  contains 
no  direction  for  payment  of  the  testator's  debts ;  and 
I  am  not  at  liberty  to  give  to  it  any  force  or  value  except 
what  is  derived  from  the  terms  of  Uie  order  itself. 

In  my  opinion,  however,  the  cause  may  be  heard  and 
a  decree  made  notwithstanding  the  existence  of  the 
order,  without  waiting  for  the  Master's  report. 

Motion  refused  with  costs. 


1840. 

« ^        * 

Teaou£ 
Richards. 


<   ? 


^*-^  z^^ 


HOOPER  V.  BRODRICK.  >r 


1840: 
Q7th  May. 


Injunction. 

Covenant, 

Jurisdktum. 


1  HE  Defendant  was  the  assignee  of  a  lease  of  the 
Cro9s  Keys  Inn  in  St.  John-streei,  Clerkenwell,  which  the 
Plaintiff  had  granted,  and  which  contained^'a  covenant 
on  the  part  ofthe  lessee,  his  executors,  administratorsand  --    ,"""  ^ 
assigns,  to  use  and  keep  open  the  demised  premises,  inn  covenanted 
during  the  term,  as  an  inn,  provided  the  proper  licences  ^  ^*®  ^^  '^^^P 
for  that  purpose  could  be  obtained,  and  to  use  his  best  inn^durinir'* 
endeavours  to  procure  the  licences  to  be  renewed  from  the  term,  and 

time  to  time,  and  not  to  do  or  cause  or  permit  to  be  done  "^f  '^     ?'^^ 
'  '^  .  act  whereby 

any  act  whereby  they  might  become  forfeited  or  be  the  licences 
refused*    The  inn  proved  to  be  a  losing  concern,  and  the  might  become 
Defendant  having  threatened  to  do  certain  acts  inconsis-  leggee  havinir 

threatened  to 
do  certain  acts  inconsistent  with  the  first  branch  of  the  covenant, 
the  lessor  obtained  an  ex  parte  injunction,  restraining  him  from  dis- 
continuing to  use  and  keep  open  the  premises  as  an  inn,  and  from 
doing  any  act  whereby  the  licences  might  become  forfeited  or  be 
refused:  But  the  injunction  was  afterwards  dissolved,  the  Court 
having  no  jurisdiction  to  restrain  a  person  from  discontinuing  to  use 
premises  as  an  inn,  which  was  the  same,  in  effect,  as  ordering  him  to 
keep  an  inn;  and  no  intention  having  been  shown  on  the  part  ofthe 
Defendant  to  violate  the  negative  part  of  the  covenant. 


'^^f  mAt^  4f  ^^< 


«^ 


/^ 


^-  //^i./X 
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1840. 
Hooper 

Brodrick. 


tent  witli  the  first  branch  of  the  covenant,  the  Plaintiff 
filed  the  bill  in  this  cause  for,  and  obtained,  ex  parte, 
an  injunction  restraining  the  Defendant  from  discon- 
tinuing, during  the  term,  to  use  and  keep  open  the  pre- 
mises as  an  inn,  or  to  renew  the  licences,  from  time  to 
time,  provided  they  could  be  obtained,  and  from  doing 
or  causing  or  permitting  to  be  done  any  act  whereby  the 
licences  might  become  forfeited  or  be  refused. 


Mr.  G.  Richards  and  Mr.  Palmer^  for  the  Defendant, 
now  moved  to  dissolve  the  injunction.  They  said  that 
the  Court  could  not  order  the  Defendant  to  perform  the 
positive  part  of  the  covenant,  which  was,  to  carry  on  the 
business  of  an  innkeeper,  and,  therefore,  the  injunction 
could  not  be  sustained.  Blakemore  v.  The  Glamorgan- 
shire Canal  Navigation  (a).  Earl  of  Hipon  v.  Hobart  (i)» 
Kemble  v.  Kean  (c),  Kimberley  v.  Jennings  (d). 


Mr.   Knight  Bruce  and   Mr.   Bazalgette  for  the 
Plaintiff: 

The  covenant  is  not  that  the  Defendant  or  any  other 
particular  individual,  shall  carry  on  the  business  of  an 
innkeeper ;  but  that  the  business  shall  be  carried  on  on 
the  demised  premises.  An  injunction  may  be  granted 
to  prevent  the  using  of  a  house  as  a  shop,  where  it 
would  be  a  breach  of  covenant ;  and,  if  the  covenant  be 
that  the  house  shall  be  used  in  no  other  manner  than  as 
an  inn,  the  covenantee  has  a  right  to  have  the  covenant 
performed.  The  Defendant,  in  this  case,  may  get  rid  of 
his  liability  under  the  covenant,  by  assigning  the  lease. 
Although  the  Court  cannot  compel  the  tenant  of  a  house 
to  carry  on  any  particular  trade  or  business  in  it,  it  may 


(a)  1  Myl.  &  Keen,  154. 
ib)  3  Myl.  &  Keen,  169. 


(c)  Ante,  Vol.  VI.  p.  333. 

(d)  Ibid.  340. 
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prevent  him  from  using  the  house  for  any  other  purpose. 
In  many  cases,  the  injunction  of  this  Court,  must  be 
mandatory  in  effect,  although  it  is  prohibitory  in  form. 
Morris  v.  Colman  (c). 

The  Vice-Chancbllob  : 

The  Court  ought  not  to  have  restrained  the  Defendant 
firom  discontinuing  to  use  and  keep  open  the  demised 
premises  as  an  inn,  which  is  the  same,  in  effect,  as  or- 
dering him  to  carry  on  the  business  of  an  innkeeper ; 
but  it  might  have  restrained  him  from  doing  or  causing 
or  permitting  to  be  done  any  act  which  would  have  put 
it  out  of  his  power,  or  the  power  of  any  other  person,  to 
carry  on  that  business  on  the  premises.  It  is  not,  how- 
ever, shown  that  the  Defendant  has  threatened  or  intends 
to  do  or  to  cause  or  permit  to  be  done  any  act  whereby 
the  licences  may  become  forfeited  or  be  refused  ;  and, 
therefore,  the  injunction  must  be  dissolved. 

(0  18  Ves.  437. 
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1840. 


H00P£R 

Beodrick. 
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1840: 

28ch  May. 

"Ne  exeat. 
Practice. 

A  nt  exeat  will 
not  be  granted 
unless  it  is 
prayed  for  by 
the  bill.  ^' 


SHARP  V.  TAYLOR. 


v^ 


Motion  for  a  «e  ear«a/. 

The  bill  neither  prayed  for  the  writ,  nor  stated  that 
the  Defendant  intended  to  go  abroad. 


Mr.  Sharpef  in  support  of  the  motion,  cited  Moore  ▼. 
Httdson{a),  in  which  a  ne  exeat  was  granted,  although 
/J  X,  A^  the  bill  did  not  pray  for  it.  He  admitted^  however,  that, 
in  that  case,  the  Plaintiff  did  not  know  that  the  Defen- 
dant intended  to  leave  the  kingdom  until  after  the  bill 
was  filed :  whereas,  in  the  present  case,  the  affidavit 
showed  that  the  Plaintiff,  when  he  filed  his*bill,  knew 
that  the  Defendant  intended  to  go  abroad. 

The  Vice-'ChanceUor  said  that  he  could  not  grant  the 
writ,  unless  it  was  prayed  for  by  the  bill ;  and  that, 
as  the  affidavit  in  support  of  the  motion,  stated  acts, 
done  by^  the  Defendant  since  the  filing  of  the  bill,  aa 
evidence  of  his  intention  to  leave  the  kingdom,  a  sup- 
plemental bill  must  be  filed  for  the  purpose  of  stating 
those  fiicts  and  praying  for  the  ne  exeat* 


(a)  Madd.  &GeId.  2i8w 
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POWELL  V.  CALLOWAY,     ^j  1840 : 

5th  June. 


1  HIS  cause  had  been  advanced :  and,  on  its  being        Practice. 
called  on.  Advancing 

Cause, 

Mr.  Harrisonf  for  the  Defendant,  objected  to  its  being  A  motion  to  ad- 
heard,  as  he  had  had  no  notice  of  the  application  to  ad-  ^^c®  a  cause, 

^'^  can  not  be  made 

^^<5^  »**  without  notice 

to  the  other 

The  Vice-ChanceUor  allowed  the  objection ;  and  gave  P*^^' 

the  Defendant  the  costs  of  Qie  day. 

Mr.  Faber  appeared  for  the  Plaintiffs 


SWEET  i).  MAUGHAM.   ^  18^^, 

8th  June^. 
1  H£  Plaintiffs  and  the  Defendants  were  the  proprie- 
tors  of  two  rival  periodical  publications,  the  one  called        pi^dinff  * 
The  Jurist,  and  the  other  The  Legal  Observer,  each  of       Injunction. 

which  contained,  atnodscst  other  matter,  reports  of  cases  ,,,, 

,  .     «     .  i       1  ,  .    ,     1         Where  a  party 

at  Law  and  m  Equity,  taken  by  gentlemen  at  the  bar,  geeks  to  restrun 

under  verbal  agreements  with  the  proprietors.     Some  an  infringenaent 
of  the  reports  in  The  Legal  Observer  having  been  copied,  jf  £**  oS^*' 

sary  for  him  to 
specify,  either  in  his  bill  or  affidavit,  the  parts  of  his  work  which 
he  considers  to  have  been  pirated;  although,  he  does  not  claim 
copyright  in  all  the  passages  which  are  the  same  in  both  works. 

Where  an  injunction  restraining  an  infringement  of  copyright,  is 
continued,  subject  to  the  Plaintiff  bringing  an  action,  the  Court  will 
not  allow  the  Defendant  to  continue  the  sale  of  his  work,  he  keep- 
ing an  account,  unless  the  Plaintiff  will  consent. 

e2  ^^, 


Sweet 

V. 
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1840.  as  was  alleged^  from  The  Jurist^  the  Plaintiffs  filed  the 

bill  in  this  cause  for,  and  afterwards  obtained,  ex  parte, 

an  injunction  restraining  the  Defendants  from  printing, 

Mauoiiam      publishing,  or  selling  any  copies  of  The  Legal  Observer, 

containing  reports  which  had  been  copied  from  The 
Jurist,  the  copyright  of  which  was  in  the  Plaintiffs. 

Some  of  the  reports,  which  were  identically  the  same 
in  both  works,  had  been  taken  from  a  common  source ; 
and,  in  them,  the  Plaintiffs  did  not  claim  any  copyright. 

Mr.  Wigram  and  Mr.  James  Russell,  on  moving  to 
dissolve  the  injunction,  contended,  first,  that  the  injunc- 
tion was,  at  the  least,  too  extensive,  and  that  it  ought  to 
be  confined  to  those  reports  alleged  to  have  been  copied 
from  The  Jurist,  in  which  the  Plaintiffs  claimed  copy- 
right ;  and,  secondly,  that  the  Plaintiffs  ought,  (espe- 
cially as  they  claimed  copyright  in  some  only  of  the  re- 
ports which  were  the  same  in  both  publications,)  to  have 
specified  in  their  bill  and  also  in  their  affidavit  on  which 
the  injunction  was  obtained,- the  particular  reports  which 
they  alleged  to  have  been  pirated :  whereas,  in  their 
bill,  they  had  stated,  merely,  that  many  of  the  reports  in 
The  Legal  Observer,  had  been  copied  from  The  Jurist ; 
and,  in  their  affidavit,  that  a  book  marked  B,  which  con- 
tained eighteen  numbers  of  The  Legal  Observer,  con- 
tained copies  of  reports  in  a  book  marked  A,  which 
contained  several  numbers  of  The  Jurist. 

Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  the  Plaintiffs, 
said  that,  in  Lewis  v.  Fullarton  (a),  the  pirated  work  did 
not  wholly  consist  of  original  matter,  but  partly  of 
original  matter  and  partly  of  selections  from  other 
authors ;  and  yet  the  Master  of  the  Rolls  refused  to 

(a)  2  Beav.  6. 


CASES   IN    CHANCERY.  63 


SWXET 

Vm 


confine  the  injunction  to  the  original  matter,  and  granted  1840. 

it  generally ;  and  that,  in  cases  of  infringement  of  copy- 
righty  the  Plaintiff  was  not  required  to  point  out  the 
particular  parts  of  the  rival  work,  which  he  alleged  to       Mauoham 
have  been  pirated  from  his  work. 

The  Vice-chancellor  : 

As  long  as  I  remember  the  Court,  it  never  has  been 
thought  necessary  for  a  party  who  complains  that  his 
copyright  has  been  infringed,  to  specify,  either  in  his 
bill  or  his  affidavit,  the  parts  of  the  Defendant's  work 
which  he  thinks  have  been  pirated  from  his  work ;  but 
it  has  been  always  considered  sufficient  to  allege,  gene- 
rally, that  the  Defendant's  work  contains  several  pas- 
sages, which  have  been  pirated  from  the  Plaintiff's  work ; 
and  to  verify  the  rival  works  by  affidavit.  Then,  when 
the  injunction  has  been  moved  for,  the  two  works  have 
been  brought  into  Court,  and  the  counsel  have  pointed 
out  to  the  Court,  the  passages  which  they  rely  upon  as 
showing  the  piracy. 

The  injunction,  as  it  is  now  expressed,  does  not 
extend  to  the  reports  which  have  been  taken  from  a 
common  source;  but  to  those  only  which  have  been 
copied  from  The  Jurist,  and  which  are  the  Plaintiffs' 
copyright.  As  it  is  quite  plain  that  an  injury  has  been 
done  by  the  Defendants,  I  shall  continue  the  injunction 
as  it  now  stands,  t^nd  let  the  Plaintiffs  bring  such  action 
as  they  may  be  advised.  I  shall  not  fix  any  time  for 
bringing  the  action;  but,  in  order  to  guard  against 
delay  in  commencing  or  proceeding  with  it,  I  shall  give 
each  party  liberty  to  apply.  The  Defendants  must 
admit  that  the  gentlemen  who  furnished  the  reports  to 
The  Jurist,  have  assigned  their  copyrights  therein  to 
the  Plaintiffs. 

£  3 


64 


1840. 


SWEBT 

Maugham* 


CASES    IN    CHANCERY. 

Mr.  Wigram  asked  that  the  Defendants  might  be 
allowed  to  sell  those  numbers  of  The  Legal  Observer 
which  were  already  printed,  they  keeping  an  account. 

Hie  Vice-chancellor  said  that  h^  could  not  grant  that 
permission  without  the  Plaintiffs'  consent, 

Mr.  Knight  Bruce  said  that  thiey  could  not  consent* 


1840: 
lOlh  June. 


IN  THE  MATTER  OF  llth  GEO.  4,  AND  1st 
W.  4,  t.  60.    EX  PARTE  WILLIAMS. 


Four 


Infant, 

11  Geo.  A^and  -POUR  persons,  who  were  copartners  as  bankers,  pur- 
1  WilL  4,  c.  60.  chased  a  freehold  estate  out  of  the  assets  of  the  part^ 
Four  copart-  nership,  and  had  it  conveyed  to  them  and  their  heirs  as 
ners  purchased  tenants  in  common.  Afterwards  one  of  the  partners 
an  estate  out  of  jiej^  intestate  as  to  his  freehold  estates,  leaving  an  in- 
assets  and  took  ^^^^  ^^it*  The  surviving  copartners  settled  accounts 
a  conveyance  to  with  the  executors  of  the  deceased,  and  allowed  them, 

themselves  as      j^^  account,  one-fourth  of  the  value  of  the  estate.    They 
tenants  m  com-  '  ^ 

then  contracted  to  sell  the  estate,  and  presented  a  petition 

under  the  llth  Geo.  4,  and  1st  Will.  A,  c.  60,  alleging 

that  the  infant  was  a  trustee  for  them  of  one-fourth  of 

the  estate  and  praying  that  he  might  be  ordered  to 

join,  with  them,  in  the  conveyance  to  the  purchaser. 


mon  in  fee. 
One  of  them 
died  intestate 
as  to  his  real 
estates,  leaving 
an  infant  heir. 
Tbe  survivors 
settled,  with  his 
executors,  for 
the  value  of  one- 
fourth  of  the 


Mr.  Cocherell,  for  the  Petitioners,  suggested  that  it 
was  doubtful  whether  the  Court  could  direct  the  usual 


estate,  and  then 

petitioned,  under  the  1 1  Geo.  4,  and  1  Will.  4,  c.  60,  that  the  infant 
might  be  declared  a  trustee  of  one-fourth  of  the  estate,  and  might 
join  in  conveying  the  estate  to  a  purchaser.  The  Court  refused  to 
make  the  order,  and  said  that  a  bill  must  be  filed. 
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Tfference  in  this  case,  as  the  effect  of  it  might  be  to 
take  away  the  infant's  estate  in  his  absence. 

The  Vice-ChaneeUor  declined  to  make  any  order 
under  the  Act;  and  said  that  a  suit  must  be  instituted 
for  the  purpose  df  having  the-infiuit  declared  to  be  a 
inistee  (a). 

(a)  SeetbeiSih  sect,  of  the  Act. 
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TRYER  V.  RANKEN.  V 


1840: 
isth  June. 


1  HE  will  of  Cornelius  Fryer,  contained  the  following  j^r^^^ 

bequest :  Construction. 

Legacy. 


**  I  pYe  and  bequeath^  unto  my  dear  wife,  Susannah  <«  i  give,  to  my 

Fryer,  all   my  ready  money  at  my  barikers,  in  my  wife,  all  my 

dwelling-house,  or  elsewhere :  by  which  I  mean  money  J^^  bankers  in 

not  invested  in  security  or  otherwise  bearing  interest,  my  dwelling- 

but  what  I  may  have  in  hand,  for  current  income  and  l^^^^e,  or  else- 

/      .  '  where;  by 

expenses,  at  the  time  of  my  decease,  subject  to  the  which  I  mean 

payment,  thereout,  of  the  legacy  of  60  /.  hereinafter  money  not  in- 
given  to  Miss  M.  Wilson,  now  residing  in  my  house,  purity  or  other- 
I  also  give  and   bequeath,  unto  my  said  dear  wife,  wise  bearing 
absolutely,  all  my  plate,  jewels,  trinkets,  seals,  watches,  J^u^^^f^^^^ 
porcelain  and  other  jchina,  books,  pictures,  prints,  paint-  have  in  hand 

ings,  household  furniture,  linen,  wearing  apparel,  stores,  for  current  ex- 

1     .«      1-  1.  1  J  •  pences  at  the 

wmes  and  other  liquors,  horses,  harness  and  carnages,  ^-^^  ^^  „    j^. 


\.'' 


cease. 
Held  that  cash  balances  in  the  hands  of  the  testator's   bankers 
and  of  bis  agent,  and  dividends  of  stock  due  at  the  testator's  death, 
passed  by  the  bequest ;  but  that  the  rent  of  a  house,  and  ihe  interest 


•  iff^i*fa,  tr  /vvy«e^  of  a  sum  due  on  mortgage,  did  not  pass. 
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1840.  together  with  my  estate  and  interest  in  the  house  1  now 
occupy^  or  such  other  house  I  may  occupy  as  my  usual 
residence  at  the  time  of  my  decease,  and  all  the  effects 
Ramkek  ^^  ^^^  about  the  same,  excepting  only  securities  for 
money.  I  give  and  bequeath,  to  the  said  Jf.  Wilson, 
a  legacy  of  60Z.  to  be  paid  out  of  my  ready  money  &e- 
fi3Te  mentioned,  free  of  legacy  duty  or  other  deductions, 
as  soon  as  conveniently  may  be  after  my  decease."  And 
after  giving  some  other  pecuniary  legacies,  the  testator 
bequeathed  the  residue  of  his  estate,  to  the  defend- 
ants, and  appointed  them  and  his  wife,  who  was  the 
Plaintiff  in  the  cause,  the  executors  and  executrix  of 
his  will. 

The  testator,  at  his  decease,  had  a  cash  balance  in  the 
hands  of  his  bankers;  another  cash  balance  in  the  hands 
of  C  Ranken,  his  agent  and  receiver,  on  whom  he  was 
in  the  habit  of  drawing  as  on  a  banker,  and  who  kept  a 
running  account  with  him ;  interest  due  on  a  mortgage ; 
dividends  due  on  stock;  and  rent  due  for  a  house. 
Ranhen  was  agent  for  the  mortgagor  as  well  as  the  tes- 
tator;  and,  as  the  interest  on  the  mortgage  became  due, 
he  had  been  in  the  habit  of  transferring  the  amount  from 
time  to  time  from  the  mortgagor's  account  to  the  credit 
of  the  testator's  account:  but,  by  some  accident  or 
oversight,  the  amount  of  the  half  year's  interest  due  at 
the  testator's  death,  had  not  been  so  transferred. 

The  question  was,  whether  any  and  which  of  the 
sums  above  mentioned,  passed  by  the  above  bequest. 

Mr.  Knight  Bruce  and  Mr.  Pok,  appeared  for  the 
Plaintiff. 

Mr.  Jacob,  Mr.  Collins  and  Mr.  Satvyer  appeared  for 
the  residuary  legatees. 
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The  Vice-chancellor  held  that  the  balances  in  the 
hands  of  the  testator's  bankers  and  of  his  agent,  and  the 
dividends  doe  on  the  stock,  which  he  might  have  re* 
ceiTed  on  applying  for  them,  passed  by  the  bequest :  but 
that  the  rent  of  the  house,  and  the  interest  on  the  mort- 
gage which  at  the  testator's  death  had  not  been  irans- 
ferred  to  the  credit  of  his  account  with  Sanhen,  who, 
therefore,  then  held  it  as  agent  for  the  mortgagor,  did 
not  pass  (a). 

(a)  See  Vaisei^  ▼•  Reynolds,  5  Russ.  is.  ^ 
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THE  MIDLAND  COUNTIES  RAILWAY 
COMPANY  t>.  WESTCOMB.    y 


1840: 
19th  June. 


Vendor  if 

Purchaser. 

Specific 

performance* 

Infant. 

Costs. 
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1  HB  Defendant's  father  had  agreed  to  sell  a  piece  of 
land  to  the  Plaintiffs,  for  the  purposes  of  the  Act  for 
making  the  railway ;  but,  before  he  had  executed  the 
conveyance,  he  died  intestate,  leaving  the  Defendant  his 

h^r.  

i4.  agreed  to 

sell  land  to  a 

The  Defendant,  being  an  infant,  the  Plaintiffs  were  railway  com- 

under  the  necessity  of  instituting  this  suit,  in  order  to  P***y5  ^"^  died 
obtain  a  decree  directing  the  infant  to  convey  the  piece  executed  the 
of  land  to  the  Plaintiffs :  and,  the  Court,  having  decreed  conveyance, 
accordingly,  the  question  was  whether  the  costs  of  the  suit  1^*^*?^-  *°  I?l 

were  to  be  paid  by  the  rlaintiffs  or  by  the  Defendant,     company  then 

instituted  a  suit, 

Mr.  Hallett,  for  the  Defendant,  said  that,  by  the  Act,  ^^  a  oin^ev-' 

the  expences  of  the  conveyance  of  lands  taken  by  the  ance  from  the 

infant. 
Held  that,  although  the  company  were  bound,  by  their  Act,  to 
pay  the  expenses  of  the  conveyance  of  land  taken  by  them,  yet,  as 
A.  had  occasioned  the  suit  by  Buffering  the  land  to  descend  to  an 
infant,  the  costs  of  the  suit  and  of  having  the  conveyance  settled 
by  the  Master,  must  be  paid  out  of  the  purchase-money. 
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Plaintiffis  for  making  the  railway,  were  to  be  borne  by 
them ;  and  that,  in  this  case,  the  costs  of  the  suit,  were 
part  of  the  necessary  expences  of  the  conveyance,  and, 
therefore,  ought  to  be  paid  by  the  Plaintiffs.  JEx  parte 
Cant  (a.) 

Mr.  James  Parker,  for  the  Plaintiffs,  cited  Prytharck 
v.  Havard  (ft). 

The  VlCE-CHANCELLOfi: 

If  the  Defendant's  father,  instead  of  allowing  the 
piece  of  land  to  descend  to  an  infant,  had  taken  only  the 
ordinary  precaution  of  devising  it  either  to  his  executors 
^r  to  a  trustee  in  trust  to  convey  it  to  the  Plaintiffs, 
there  would  have  been  no  occasion  for  instituting  this 
suit :  and  as  he  has  created  the  necessity  for  the  suit, 
by  his  own  laches,  the  costs  of  it  must  come  out  of  the 
purchase^money.  The  expences  of  the  actual  convey- 
ance, must  be  borne  by  the  company ;  but,  if  it  is  neces*- 
sary  that  it  should  be  settled  by  the  Master,  the  extra 
expence  occasioned  thereby,  as  well  as  the  costs  of  t^ 
«uit,  must  be  paid  out  of  the  purchase-money  (c.) 


(a)  10  Ves.  554.  (b)  Ante,  Vol.  VI.  p.  9, 

(c)  See  Prytharck  v.  Havard,  ante.  Vol.  VI.  p.  9. 
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19th  June. 


J^OSIAS  COCKE,  by  his  will  dated  the   2ath  of       Eledion. 

March  1812,  directed  the  sum  of  6,000/.  to  be  raised^  ^ 

by  mortgage  of  his  real  estates,  and  paid  to  his  wife,  in  iady"be?nge^- 
<»8e  she  should  surri^  him :  and  he  gave  his  r^l  es-  tied  to  5,000  /. 
tates  subject  to  the  raising  and  payment  of  the  6,000  Z.,  charged  upon  a 
and  his  personal  estate,  to  trustees,  in  trust  for  his  ^^hich  she  was 
daughter,  Ann  Maria  Cocke,  for  her  life,  and,  after  her  tenant  for  life, 
decease,  in  trust  for  her  children,  equally  as  tenants  in  jJfe^hMren' 
common  in  tail.  in  tail,  and 

being  entitled 

The  testator  died  in  18j21»  leaving  his  widow  and  ^^qq^^  for  her 
daughter  surviving  him.     His  residuary  personal  estate  life»  with  re- 
consisted  of  1,000/.  consols  and  3,600  francs  rentes  in  SilidrenabM^^ 
.the  French  five  per  cent,  stock.  lutely,  by  the 

settlement  on 

The  widow  died  in  1831,  having,  by  her  will,  be*  releaseTl^^ 
queathed  tlie   6,000/.   to   her  daughter   Jnn    Maria  real  estate  from 

Cocke.  the  5,000/.; 

and,  supposing 
that  the  stock 
was  her  absolute  property,  settled  it  on  her  husband  for  life,  with  re- 
mainder to  her  children.  After  the  marriage,  the  parties  to  the 
settlement  having  discovered  the  mistake  as  to  the  stock,  made  an 
indorsement  on  the  settlement,  by  which,  after  reciting  that  they 
had  so  discovered,  they  declared  that,  thenceforth,  the  stock  should 
be  held  by  the  original  trustees  thereof  (in  whose  name  it  was  still 
standing),  upon  the  trusts  to  which  it  was  subject  before  and  at  the 
date  of  the  settlement. 

Held  that  the  children  of  the  marriage  could  not  claim  the  benefit 
of  the  release  of  the  5,000/.  and  also  the  sum  of  stock,  to  the  pre- 
judice of  their  father's  interest  therein  under  the  settlement ;  but  tnat, 
before  the  indorsement  was  made,  he  was  entitled  to  put  them  to 
their  election,  and  that  he  had  not  lost  that  right,  by  being  a  party 
to  the  indorsement.  , 
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By  the  settlement  on  the  marriage  of  Ann  Maria 
Cocke  with   Miles   Charles  Seton,  dated  the  14th  of 
August  1832|  and  made  between  Ann  Maria  Cocke,  of 
the  first  part,  William  Slater  of  the  second  part.  Miles 
Charles    Seton  of   the  third  part,    John  Mark  and 
Frederick  Smith,  William  Henry  M* Alpine  and  Henry 
Smith  of  the  fourth  part,  after  reciting  that  the  6,000  /. 
had  not  been  raised,  and  that  it  had  been  agreed  that 
Ann  Maria  Cocke  should  release  her  right  tjo  that  sum, 
and  that  the  1,000/.  consols  and  certain  other  sums  of 
the  same  stock  then  standing  in  the  name  of  Ann 
Jlfaria  CocAe,  making,  altogether,  4,247/.  4  s.  6d.  con- 
sols, and  the   3,600   francs  French  stock,  should  be 
transferred  to  certain  persons  therein  named,  upon  the 
trusts  thereinafter  mentioned,  and   that   Ann  Maria 
Cocke  had  executed  powers  of  attorney  for  transferring 
the  same  accordingly:    Ann    Maria   Cocke   released 
her  late  father's  real   estates  from  the   6,000/.,  and 
assigned  the  consols  and  French  stock  to  the  trustees 
in  trust,  in  case  she  should  die  in  the  lifetime  of  Miles 
C.  Seton  and  any  issue  of  the  marriage  should  be  then 
living,  to  pay  two  third  parts  of  the  dividends  of  those 
funds  to  M.  C  Seton  during  his  life,  if  any  issue  of 
the  marriage  should  so  long  live,  and,  after  the  decease 
o(  Ann  Maria  Cocke,  in  trust  to  stand  possessed  of 
the  same  funds  (subject  to  the  life-interest  of  M.  C. 
Seton  in  two  third  parts  thereof)  in  trust  for  the  children 
of  the  marriage  who,  being  sons,  should  attain  21,  or, 
being  daughters,  should  attain  that  age  or  marry. 


Soon  after  the  solemnization  of  the  marriage,  it  was 
discovered  that  the  1,000  /.  consols  and  the  3,600  francs 
French  stock,  were  not,  as  had  been  supposed,  the 
property  of  Ann  Maria  Cocke  at  the  time  of  the 
execution  of  the  settlement,  but  that  the  same  had 
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passed,  by  the  will  of  Josias  Cocke,  to  the  trustees 
thereof,  upon  the  trusts  thereby  declared.  In  con- 
sequence of  that  discovery,  an  indorsement  was  made, 
on  the  settlement,  in  the  following  words : 

'*  Whereas  the  within  mentioned  marriage  hath  been 
duly  had  and  solemnized  ;  and  whereas,  at  the  time  of 
making  and  executing  the  within  written  indenture, 
it  was  erroneously  supposed  that  the  sum  of  1,000/. 
ZL  per  cent,  consolidated  bank  annuities,  one  of  the 
sums  within  mentioned  as  forming  part  of  the  aggre- 
gate sum  of  4,247  /.  48.  6d.  32.  per  cent,  consolidated 
bank  annuities  within  mentioned,  and  also  the  sum  of 
8,600  francs  rentes,  were  the  property  of  the  widiin 
named  Ann  Maria  Cocke ;  and  it  is  within  stated  that 
the  said  sum  of  1,000/.  8/.  per  cent,  consolidated  bank 
annuities,  and  the  said  sum  of  3,600  francs  rentes,  had 
been  transferred  into  the  name  of  the  said  Ann  Maria 
Cocke,  and  were,  at  the  time  of  the  execution  of  the 
within  written  indenture,  standing  in  her  name  accord- 
ingly; and  whereas,  soon  after  the  execution  of  the 
within  written  indenture,  it  was  discovered  that  the 
said  sums  of  1,000/.  8/.  per  cent,  consolidated  bank 
annuities  and  3,600  francs  rentes,  were  the  property  of 
the  said  Jo8ia»  Cocke,  having  been  purchased  by  him 
in  his  lifetime  and  he  having  died  possessed  thereof, 
and  the  same,  at  the  time  of  his  decease,  were  standing 
in  his  name  in  the  respective  books  of  the  said  stocks  or 
funds :  and  whereas  the  said  two  sums  of  stock  were 
given  and  bequeathed,  by  the  said  Jasias  Cocke,  in  and 
by  his  will  within  recited,  amongst  the  general  de- 
scription of  his  personal  estate,  property  and  effects, 
unto  bis  executors,  the  within  named  J.  M.  F.  Smith 
and  Henshaw  Latham,  of  Dover  aforesaid,  banker, 
upon  certain  trusts  therein  set  forth :  and  whereas,  in 
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consequence  of  the  said  sums  of  stock  having  been 
so  discovered  to  have  been  the  property  of  the  said 
Josias  Cocke,  the  same  were  not,  as  within  stated , 
transferred  to  the  said  Ann  Maria  Cocke,  but  the  same 
remained  in  the  name  of  the  said  Josias  Cocke  until 
lately,  when  the  same  have  been  transferred  into  the 
names  of  the  said  J.  M.  F.  Smith  and  H.  Latham,  as 
such  executors  as  aforesaid  :  Now  it  is  hereby  declared 
and  agreed,  by  and  between  the  parties  to  the  within 
written  indenture,  that  the  said  two  sums  of  1,000/. 
3/.  per  cent,  consolidated  bank  annuities  and  3,500 
francs  rentes,  shall,  from  henceforth,  continue  and  be  in 
the  names  of  the  said  /.  iL  F.  Smith  and  Henshato 
Latham,  as  executors  as  aforesaid,  and  in  the  name  of 
the  survivor  of  them  and  his  executors  and  adminis- 
trators ;  and  that  they  and  the  survivors  of  them,  and 
the  executors  and  administrators  of  such  survivor,  shall, 
from  henceforth  and  at  all  times  hereafter,  stand  and  be 
possessed  thereof  and  of  the  interest,  dividends  and 
annual  proceeds  from  time  to  time  to  accrue  and  grow 
due  thereon,  upon  such  trusts  and  to  and  for  such  ends, 
intents  and  purposes  as,  in  and  by  the  said  will  of  the 
said  Josias  Cocke,  are  mentioned,  expressed  and  de- 
clared of  and  concerning  his  personal  estate  and  efiects, 
or  upon  such  of  the  same  trusts  as  are  now  subsisting 
and  capable  of  taking  effect/' 


Ann  Maria  Seton  died  in  November  1838,  leavmg 
her  husband  Miles  C.  Seton  (who  became  her  personal 
representative)  and  three  in&nt  children  by  him,  her 
surviving. 


The  bill  was  filed  by  two  of  those  children,  against 
the  third,  and  also  against  J.  M.  F,  Smith,  Henshaw 
Latham^  Miles  Charles  Seton,  IV.  If.  M' Alpine  and 
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Hemy  West,  alleging  that,  under  the  vdll  of  Jonas  Cockle,  ^^4^« 

the  Plaintiffs  and  the  Defendant,  their  brother,  who  was 

Jotias  Cocke's  heir,  were  entitled  to  J.  Cocke's  real 

estates  as  tenants  in  common  in  tail,  with  cross  remain-         Smith. 

ders  between  them  in  tail,  freed  and  discharged  from  the 

5,000  /. ;  and  that,  by  virtue  of  the  same  will,  the  same 

parties  were  then  entitled,  absolutely,  as  tenants  in 

common,  to  the  1,000  /.  consols  and  3,500  francs  French 

stock.    The  bill  prayed  that  Joeias  Cockers  will  might  be 

established,  and  that  the  rights  of  all  parties  under  the 

same  and  under  the  settlement  might  be  declared,  and 

that  the  trusts  thereof  might  be  carried  into  execution. 

As  the  trusts  of  the  1,000/.  consols,  and  of  the  French 
stock  expressed  in  the  settlement,  were  inoperative, 
those  sums  being  subject  to  the  trusts  oiJorias  Cocke's 
will,  and  as  the  release  of  the  6,000  /.  was  contained  in 
the  same  instrument  as  those  inoperative  trusts,  the  ques- 
tion was  whether  the  Plaintiffs  and  the  Defendant  their 
brother,  could  claim  the  benefit  of  the  release,  without 
giving  effect  to  the  trusts  of  the  stock  expressed  in  the 
settlement,  or,  in  other  words,  whether,  if  they  claimed  the 
benefit  of  the  release,  they  were  not  bound  to  give  effect 
to  the  trusts  of  the  stock  expressed  in  the  settlement. 

Mr.  Jacob  and  Mr.  Kenyan  for  the  Plaintiffs,  con- 
tended that  the  indorsement  on  the  settlement,  was  a 
reUnquishment  of  the  right,  if  it  ever  existed,  to  make 
the  Plaintifis  and  their  brother  elect  whether  they  would 
take  under  the  will  or  under  the  settlement. 

Mr.  Knight  Bruce  and  Mr.  Colendge,  for  the  De- 
fendant Miles  C.  Seton : 

This  is  a  clear  case  of  election.  At  the  time  when  the 
settlement  was  made,  the  two  sums  of  stock  were  sup- 


G4 


1840. 
Skton 

Smith. 


CASES  IN   CHANCERY. 

posed  to  belong  to  the  wife ;  and,  by  one  and  the  same 
deed,  the  sum  of  6,000  /.,  which  was  the  wife's  absolute 
property,  was  given  up  in  favour  of  the  children,  and 
the  two  sums  of  stock  were  settled  on  the  husband  and 
the  children. 


The  children,  therefore,  can  not  claim  the  benefit  of 
the  release,  without  making  good  the  rest  of  the  settle- 
ment :  for  it  is  an  invariable  rule  of  this  Court,  not  to 
allow  a  party  to  claim  both  under  and  against  the  same 
instrument. 


It  being  then  clear  that  Mr.  Seton,  before  the  indorse- 
ment was  made  on  the  settlement,  had  a  remedy  by  way 
of  election,  the  only  question  is  whether  he  is  barred 
of  that  remedy  by  the  memorandum  ?  Now  that  me- 
morandum was  made  without  any  contract  and  without 
any  consideration  for  it ;  and  it  does  not  contain  any 
trace  of  an  intention,  on  the  part  of  Mr.  Seton,  to  relin- 
quish any  remedy  or  right  which  he  then  had.  The 
objectof  it  was  nothing  more  than  to  remove  a  cloud 
that  otherwise  would  have  rested  on  the  title  to  the  sums 
of  stock ;  and,  consequently,  it  would  be  gross  injustice 
to  hold  that  it  prejudiced  his  rights. 

Mr.  Neate  appeared  for  other  parties. 

The  Vice-Chancellor: 

At  the  time  when  the  settlement  was  executed,  the 
1,000  /.  consols  and  the  3,600  francs  of  French  stock, 
were  subject  to  certain  trusts  declared  by  the  will  of 
Josias  Cocke,  under  which  Mrs.  Seton  was  entitled  to 
the  income  of  those  sums  for  her  life,  and,  after  her 
death,  the  capital  was  to  belong  to  her  children.  It 
was,  however,  then  supposed  that  those  two  sums  were 
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the  absolute  property  of  Mrs^  Seton ;  and,  under  that 
impression,  the  settlement  was  made  by  which  it  was 
intended  that  Mr.  Seton  should  take  a  certain  interest 
in  a  portion  of  the  income  of  the  stock.  By  the  same 
settlement  Mrs.  Seton  released  her  late  father's  real  es- 
tates, of  which  she  was  then  tenant  for  life  with  remain- 
der to  her  children  in  tail,  from  the  cium  of  6,000  2.  with 
which  they  stood  charged  under  her  father's  will^  and  to 
which  she  had  become  absolutely  entitled  under  the 
will  of  her  mother.  That  being  the  state  of  the  case,  it 
is  perfectly  plain  that  Mr.  Seton  has  a  right  to  say  to 
his  children :  **  If  you  will  have  the  benefit  of  the  release, 
you  must  give  me  what  I  claim  under  the  settle- 
ment'' 


It  was  said,  however,  that  Mr.  Seton,  after  he  was 
apprised  of  the  mistake  in  the  settlement,  signed  the 
indorsement  on  it,  and  that  he  thereby  waived  his  right 
to  compensation  by  way  of  election.  But  no  one,  I 
think,  can  look  at  the  indorsement  without  seeing  that 
it  is  nothing  more  than  an  admission  that  there  was  a 
mistake  in  the  settlement,  with  respect  to  the  two  sums 
of  stock;  and  that  the  sole  object  of  it  was  to  remove 
the  doubts,  which  otherwise  would  have  existed,  as  to 
the  trusts  to  which  those  sums  of  stock  were  subjected « 
It  is  in  as  naked  a  form  as  can  be ;  and  contains  no  re- 
presentation of  intention,  on  the  part  of  Mr.  Seton,  to 
waive  any  right  which  he  might  have  under  the  settle- 
ment. 


The  consequence  is  that  Mr.  Seton  now  has  the  same 
rights  under  the  settlement,  as  he  had  on  the  execution 
of  it;  and,  therefore,  his  children  must  be  put  to  their 
election. 
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Declare  that  the  children  are  bound  to  elect  whether 
they  will  take  against  or  under  the  settlementi  and  refer 
it  to  the  Master  to  inquire  and  state  which  will  be  most 
for  their  benefit. 


« 


1840: 
^6th  June. 


GRAND  V.  REEVE. 


WiU'^         James  reeve,  by  his  will  dated  the  2l8t  of  De- 
Constructton.     cumber  1821 ,  gave,  amongst  other  legacies  and  annuities, 

— ^  the  sum  of  500  /.,  to  Robert  Bass ;  and,  to  his  wife's 

Testator,  by  his  nephew,  Frederick  Charles  Oanningjihe  sum  of  1,000/. ; 
to i4.and  1  000/!  ^^^  ^^  directed  that  those  legacies  should  be  payable 
toB.  to  be  paid  ynthin  12  calendar  months  next  after  the  decease  of  his 
wiintn  1  ^/^?°*  wife,  Frances  Reeve :  and  he  gave  all  his  real  and  personal 
his  wife's  death,  estate,  subject  to  the  payment  of  the  legacies  and  an- 

By  a  codicil  of    nuities,  to  the  defendant  absolutely. 

the  same  date, 

he reduced those 

legacies  to  300/.      The  testator  made  a  codicil  bearing  the  same  date  as 

and  500  /.  re-  j^jg  ^jji  -^^^^  written  on  a  separate  sheet  of  paper,  which 
spectively.  '  ^  '^■^   / 

Afterwards  he     was  attached  to  his  will.     It  was  partly  as  follows : 

formally  re-        «  Ju  consequence  of  the  depression  of  all  landed  pro- 
published  his  T    •  •■■•<.  n         f 
will.    By  a          P^^Y*  ^  P^e  my  said  wife  an  annuity  of  600  i.  per  an- 

second  codicil,    num,  only,  for  life,  instead  of  the  7002.  by  my  said  will 

after  reciting  bequeathed  to  her.  1  also  give  to  Mr.  Robert  Bass 
the  bequest,  in        ^  ® 

hiswill,  of  500/. 

to  ^.  he  revoked  that  bequest,  and,  in  lieu  of  it,  gave  A,  300  /., 

to  be  paid  at  the  same  time  as  the  revoked  bequest  was  directed 

by  his  will.     By  a  third  codicil,  after  reciting  that,  by  his  will,  he 

had  given  to  R.  3,000  /.,  he  reduced  that  legacy  to  2,000  /. ;  and 

then  directed  that  the  300  /.  given  to  A,  as  well  as  the  i  ,000  /. 

given  to  J9.,  should  not  be  paid  till  twelve  months  qfier  the  death 

of  his  wife.     Held,  taking  all  the  instruments  together,  thai  B. 

was  entitled  to  a  legacy  of  1,000/. 


CASES    IN    CHANXJERY.  «7 

300/.,  ami  to  Frederick  Charles  Ganning,  600/.  only, 
instead  of  the  legacies  of  500/.  and  1,000/.  by  my  said 
will  respectively  bequeathed  to  them." 

On  the  28th  of  October  1824  the  testator  resignedi 
reseakd  and  republished  his  will,  in  the  presence  of  three 
attesting  witnesses. 

The  testator  made  another  codicili  which  was  dated 
the  30th  of  November  1826|  and  was  partly  as  follows : 
*'  This  is  a  codicil  to  the  last  will  and  testament  of  me 
Jitmes  Reeve  of  Haleewarth  in  the  county  of  Suffolk, 
esq.,  which  will  bears  date  the  21st  day  of  December 
1821.  #  *  #  <'  And  whereas  I  have  also,  in  and  by  my 
said  will,  given  and  bequeathed,  imto  Robert  Bass,  the 
sum  of  500/.  to  be  paid  him  within  12  calendar  months 
next  after  the  decease  of  the  said  Frances  my  wife :  now 
I  do  hereby  revoke  the  said  last-mentioned  bequest,  and, 
in  lieu  and  stead  thereof,  I  do  hereby  give  and  bequeath 
the  sum  of  300  /.  only,  to  be  payable  and  paid  at  the 
same  time,  and  in  such  and  the  like  manner  as  the  said 
bequest  hereby  revoked  was  directed  in  and  by  my  said 
will ;  and,  in  all  other  respects,  I  do  ratify  and  confirm 
my  said  will." 

The  testator  made  another  codicil,  which  was  dated 
Che  17th  of  February  1820,  and  therein  expressed  him- 
self as  follows :  ''  Whereas,  by  my  will  dated  the  2l8t 
day  of  December  1821,  I  have  given  my  brother,  Ben- 
jamin Reeve,  the  sum  of  3,000/.;  now,  by  this  my  co- 
dicil to  my  will,  I  do  hereby  revoke  the  said  bequest, 
and,  in  lieu  and  stead  thereof,  I  do  hereby  give  and 
bequeath,  to  the  said  Benjamin  Reeve,  the  sum  of 
2,000/.  only,  to  be  paid  within  12  calendar  months  after 
the  decease  of  the  said  Frances  my  wife ;  and  I  do 
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farther  direct  that  the  legacy  of  300  /.  given  to  Robert 
Bass,  as  well  as  the  JfiOOl.  given  to  Frederick  Oan- 
ning,  shall  not  be  paid,  likewise,  till  12  months  after 
the  decease  of  the  said  Frances  Reeve,  my  wife." 

The  testator  died  on  the  10th  of  December  1826. 
Frederick  Charles  Ganning  died  in  May  1829.  The 
Plaintiff  was  his  personal  representative.  Frances 
Reeve  died  in  July  1838. 

The  question  was  whether  the  Plaintiff,  as  Ganning^s 
representative,  was  entitled  to  be  paid  1,000/.  or  600/. 

Mr.  Knight  Bruce  and  Mr.  £.  Montagu,  for  the 
Plaintiff: 

It  is  not  necessary,  in  this  case,  to  decide  whether 
the  republication  of  the  virill  in  1824,  republished  the 
antecedent  codicil ;  for  it  appears,  from  the  subsequent 
codicil,  that  the  testator  considered  that  the  republica- 
tion had  annihilated  the  intermediate  codicil.  By  that 
subsequent  codicil,  the  testator  recites  that  he  had,  by 
his  will,  given,  to  Bass,  500  /.,  to  be  paid  within  12 
calendar  months  from  the  decease  of  his  vrife ;  and  then 
he  revokes  that  bequest,  and,  in  lieu  thereof,  gives  him 
300/.  only,  to  be  paid  at  the'same  time  and  in  such  and 
the  like  manner  as  the  bequest  thereby  revoked  was 
directed,  by  his  will;  and,  in  all  other  respects,  he 
ratifies  and  confirms  his  said  will,  llien,  in  the  codi- 
cil of  1826,  he  directs  that  the  legacy  of  300  /.  given  to 
Bass,  as  well  as  the  1,000/.  given  to  Ganning,  shall  not 
be  paid  till  twelve  months  after  the  death  of  his  wife. 
So  that  he  there  refers  to  the  existing  legacy  to  Bass ; 
and,  therefore,  he  must  be  taken  to  refer  to  what  he 
considered  to  be  the  existing  legacy  to  Ganning. 
Taking  then  the  whole  of  the  instruments  together,  the 
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fair  conclusion  is  that  he  conBidered  the  first  codicil  to  184a 

be  inoperative ;  and  that  his  intention  was  that  Bcus 

ahonld  take  300/.,    and  that    Ganning  should  take 
1,000/. 

Mr.  Jacob  and  Mr.  Blunty  for  the  Defendant : 

The  will  and  the  first  codicil  were  written  on  separate 
sheets  of  paper ;  but  they  were  attached  to  each  other : 
therefore  the  republication  in  1824,  was  a  republication 
of  the  codicil  as  well  as  of  the  will.  We  are  not  to  say 
that  a  codicil  is  revoked,  because,  in  other  testamen- 
tary papers,  there  is  an  indication  that  the  testator  did 
not  correctly  recollect  the  contents  of  that  codicil.  As 
far  as  respects  Bass,  the  codicil  of  1826  was  surplus- 
age :  but  are  we  to  say  that,  on  that  account,  the  prior 
codicil  was  revoked?  Then  comes  the  last  codicil; 
with  respect  to  which  it  may  be  observed  that  it  con- 
tains no  words  of  gift,  but  only  a  mistaken  reference  to 
the  will  with  regard  to  Ganning.  Now  a  mistaken 
reference  does  not  amount  to  a  gift,  unless  there  are 
either  words  of  gift,  or  something  showing  an  intention 
to  give.  The  testator's  sole  object  in  making  that  codi- 
cil was  to  postpone  the  payment  of  the  legacies  (which 
object,  indeed,  he  had  before  accomplished),  until  the 
end  of  12  months  after  the  death  of  his  wife.  That 
codicil  is  merely  negative:  it  says  that  the  legacies 
shall  not  be  paid  &c.  That  does  not  make  a  new  gift ; 
it  must  be  looked  at  as  an  inaccurate  reference  to  the 
will.  Gordon  v.  Hoffman  (a) ;  Gordon  v.  Lord  Reay  {Jb) ; 
Cra$bie  v.  Macdoual  (c). 

(a)  Jnte,  Vol.  VII.  p.  39.        (ft)  Ante^  Vol.  V.  p.  874. 

(c)  4  Ves.  610. 
P3 
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184a  The  Vice-Chancellob  : 

There  is  a  degree  of  ambiguity  in  this  case,  which  is 
occasioned  by  the  republication  of  the  will  and  by  the 
subsequent  codicil;  but  then  the  second  codicil  does 
clearly  express  the  testator's  intention. 

I  do  not  observe  that,  in  that  codicil,  any  notice  is 
taken  of  the  prior  one :  it  seems  to  proceed  as  if  that 
prior  codicil  had  not  been  in  existence.  For  the  testator 
says :  **  Whereas  I  have  also,  in  and  by  my  said  will, 
given  and  bequeathed,  unto  Robert  Bass,  the  sum  of 
600  /•,  to  be  paid  him  within  12  calendar  months  next 
after  the  decease  of  the  said  IVanees  my  wife:  now 
I  do  hereby  revoke  the  said  last-mentioned  bequest; 
and,  in  lieu  and  stead  thereofi  I  do  hereby  give  and  be- 
queath the  sum  of  300  /.  only/'  Now  the  first  codicil 
had  revoked  the  bequesty  in  the  will,  to  Bass,  and  had 
reduced  his  legacy  to  300/. 

Then  the  testator  makes  the  codicil  of  1826,  by  which, 
after  reciting  that  he  had  given,  by  his  will,  3,000  /.  to 
his  brother  Benjamin  Reeve,  he  revokes  that  bequest 
and  reduces  it  to  2,000  L,  and  directs  that  the  reduced 
legacy  shall  be  paid  within  12  calendar  months  next 
after  the  death  of  his  wife.  He  then  proceeds  thus : 
**  And  I  do  ftirther  direct  that  the  legacy  of  300/.  given 
to  Robert  Bass,  as  well  as  the  1,000  /.  given  to  Frede^ 
rick  Canning,  shall  not  be  paid,  likewise,  till  12  months 
after  the  decease  of  the  said  Frances  Reeve,  my  wife." 
Now  a  direction  that  a  legacy  shall  not  be  paid  until 
the  expiration  of  a  certain  time,  is,  in  efifect,  a  direction 
that  it  shall  be  paid  at  the  expiration  of  that  time.  And 
it  is  plain  that  the  testator  considered  that,  by  his  will, 
he  had  given  Canning  a  legacy  of  1,000/.^  and  appointed 
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a  time  for  payment  of  it.  Tben,  by  this  third  codicil,  he 
makes  an  alteration  in  the  time  of  payment  appointed  by 
Ills  will,  and  directs  that  the  legacy  shall  not  be  paid  until 
12  months  after  the  death  of  his  wife :  whereas,  by  his 
will,  he  had  directed  that  it  shoold  be  paid  within  12 
months  after  that  event.  And  although  it  is  true,  in 
the  abstract,  that  the  republication  of  the  will  was 
a  republication  of  the  codicil,  yet,  taking  all  these  in- 
struments together,  my  opinion  is  that  there  is  a  gift  of 
a  legacy  of  1,000  /•  to  Ganning. 


1840. 
Grand 
Rrsvb» 


LAUTOUR  V.  HOLCOMBE. "( 

IHE  bill  was  filed  by  an  uncertificated  bankrupt 
against  hia  assignees  and  certain  other  partie8(a).  The 
assignees  put  in  their  answer,  and,  afterwards,  obtained 
an  Order  dismissing  the  bill,  as  against  themselves^  for 
want  of  prosecution,  with  costs. 


18421 
tjth  March- 

Practice* 

Parlies. 

Supplemental 

BUI. 

Ditmissal, 


Where  a  bill 
has  been  dis- 
missed for  want 
The  cause  now  came  on  to  be  heard,  as  against  the  of  prosecutiou 

other  DefendanU.  against  a  De- 

fendanty  who,  at 
the  hearing  is 
Mr.  Btthell  and  Mr.  Beavan,  for  those  Defendants,  held  to  be  a  ne- 

contended  that  the  assignees  were  necessary  parties,,  and  Sk^cou??wIli 

that  the  suit  could  not  be  heard  in  their  absence.  not  ^low  the 

Plaintiff  to> 

Mr.  Wakefield,   Mr.  Koe  and    Mr.  Lovat,  for  the  f^^  ^^  Qom^ 

Plaintifi*,  contended  that  the  assignees  were  not  neces-  again  by  sup- 

.'  pTemental  bill, 

sary  parties.  g^^  ^jU  ^^^^^ 

.  V  «  ".r  1   «*!««         ^  the  bill  with 

(fl)  See  antCf  Vol.  VIII.  p.  76.  ^^^^ 
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The  Vice-Chancelfor,  however,  ruled  the  contrary. 

The  Plaintiff's  counsel  then  asked  that  the  cause 
might  stand  over,  and  that  the  Plaintiff  might  be  at 
libeily  to  file  a  supplemental  bill,  for  the  purpose  of 
bringing  the  assignees  again  before  the  Court. 

The  Defendant's  counsel  opposed  the  application, 
and  cited  Bierdermann  v*  Seymour  (fi),  and  Tyler  v. 
Bell  (c). 

The  Vice-Chancellor  ♦ : 

The  only  thing  asked  is  for  leave  to  file  a  supple- 
mental bill  against  the  assignees.  I  am  of  opinion  I 
ought  not  to  grant  it ;  and  for  this  very  plain  reason : 
it  is  admitted  that  the  bill  was  properly  dismissed  as 
against  the  assignees,  for  want  of  prosecution.  But  that 
did  not  prevent  the  institution  of  a  new  suit  against  them ; 
and  I  have  yet  tjo  learn  that,  when  a  dismissal  for  want 
of  prosecution  is  ordered  against  one  Defendant^  the 
Plaintiff  can  escape  firom  the  effects  of  the  Order,  by 
filing  a  supplemental  bill:  and  I  am  of  opinion  that 
what  is  asked  cannot  be  allowed. 

I  am  asked,  expressly,  to  give  leave,  in  the  absence 
of  those  who  have  obtained  the  order  to  dismiss.  J 
might  be  thereby  doing  a  great  act  of  injustice,  and 
should  be  deciding  in  the  absence  of  parties  concerned. 

The  bill  was  dismissed  against  them  in  November 
36,  and  this  application  is  made  five  yean 


1836; 


1  was  dismissed  against  them  in  November 
this  application  is  made  five  years  afterwards. 


(6)  1  Beav.  594. 

(c)  I  Keen,  836,  and  s  Myl.  &  Cr.  89. 


*  The  judgment  is  given  ex  rekUione, 
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when,  in  all  probability,  tbey  haye  abandoned  all 
thoughts  of  this  suit.  They  might  have  then  had  suffi- 
cient evidence  of  the  fairness  of  the  transaction,  which 
may  now  have  perished.  It  appears  to  me,  that,  after 
what  has  taken  place,  it  would  be  most  unjust  if  I 
allowed  them  to  be  brought  back  again  to  this  suit 
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The  bill  must  therefore  be  dismissed  with  costs. 


WATSON  V.  WATSON. 


1840: 
36th  June. 


mil. 

Canslniction* 


Thomas  stalker,  by  Ws  win  dated  the  29th 
of  April  1811,  made  the  following  amongst  other  be- 
quests :  "  I  give  and  bequeath  to  my  brother  DanieT%  

children,  Harriet  and   Maria,   5001.   each;   Captain  J^^jJ^ties^^^ 
James  Murray,  100  L;  to  his  daughter,  Mary,  50  L;  to  tluree  of  his  re- 
my  nephew,  John  P.  Stalker,  1,000/.;  to  J^atrarrf  J-jj^"^^^   .^ 
Otoen,  of  Wood-street,  60  /. ;  to  my  cousin,  Horace  the  annuities 
Watson,  300  /. ;  to  my  brother,  Joshua  Stalker,  600 1. ;  ^ere  paid  by 
to  each  of  the  children  of  my  sister,  Dorothy  Martin  QjQney  in  the 
and  John  Martin,  100  /.  each ;  to  Dorothy  Martin  an  stocks,  at  the 

annuity  of  30  /.  a  year,  and,  after,  to  her  husband,  if  he  ^^^^  ^^  ^^f  ^' 
.  J      /        /  *  7  ferent  parties, 

survives  her ;  to  Jane  Tunstall,  daughter  of  my  sister,  the  principal 
Jane  Tunstall,  150 1.;  to  my  sister,  Mary  Tunstall,  an  should  bedi- 
annuity  of  30  L ;  to  William  Bell,  100  /. ;  to  my  brother  ^j^^  children  of 

the  deceased. 
One  of  the  annuitants*  had  five  children  living  at  the  testator's 
death ;  but  only  one  of  them  survived  the  annuitant.  Held  that  the 
capital  of  the  stock  which  had  been  provided  to  answer  the  an- 
nuity, did  not  vest  in  the  surviving  child,  on  the  annuitant's 
death ;  but  vested,  on  the  testator's  death,  in  alt  the  children  then 
living,  as  tenants  in  common,    y    ilS  f,r   ^p/^ 
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Joshua  and  Esther  his  wife»  an  annuity  of  60  /.  a  year, 
to  go  to  the  survivor ;  to  Mary  Stalker,  eldest  daugh- 
ter of  my  brother  Joshua,  200  /. ;  to  the  next  daughter, 
SOO  Lf  to  be  paid  when  of  age ;  to  each  of  the  younger 
children,  100  /.  to  be  kept  out  at  interest  and  paid  when 
of  age :  and  I  appoint  my  brother,  Daniel  Stalker,  and 
James  Watt  to  be  my  executors,  to  see  the  preceding 
carried  into  execution;  wishing  them  to  act  in  such 
manner  as  they  may  think  best  in  everything :  the  resi- 
due of  my  property,  if  any,  to  be  equally  divided  be^ 
tween  my  nephews  and  nieces  :  if  the  annuities  are  paid 
by  the  interest  of  purchasing  money  in  the  stocks ;  at 
the  death  of  the  different  parties,  the  principal  to  be 
divided  between  the  children  of  the  deceased*^' 


The  testator  died  shortly  after  the  date  of  his  will* 
At  his  death,  John  Martin  and  Dorothy  his  wife,  had 
six  children  living.  Five  of  them  died  in  the  lifetime 
oiJohn  Martin;  and  the  Plaintiff,  Daniel  Watson,  was 
their  personal  representative.  John  Martin  survived  hi& 
wife  and  died  in  December  1839. 

Daniel  Stalker  sui-vived  his  co-executor,  James  Watt, 
and  afterwards  died.  The  Defendant,  Horace  Watson, 
was  his  executor. 


The  bill  was  filed  against  Horace  Watson  as  the  per- 
sonal representative  of  the  testator,  and  also  against 
Mary  Martin,  who  was  the  only  surviving  child  of  John 
and  Dorothy  Martin :  and  the  question  was  whether 
the  sum  of  stock  whioh  had  been  purchased,  out  of  the 
testator's  assets,  to  answer  the  payments  of  the  annuity 
of  30 1,  bequeathed  to  Dorothy  Martin  and  John  Martin, 
vested  in  Mary  Martin  on  her  father's  death ;  or  whe- 
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ther  it  Tested  b  her  and  her  deceased  brothers  and 
sisters,  on  the  testator's  death. 

MT.Knigki  Bruce  and  Mr.  Cooke,  for  the  Plaintiff: 

The  gift  of  the  principal  of  the  sum  of  stock,  is  an 
immediate  gift:  the  enjoyment  of  it  only  is  postponed. 
The  bequests  of  100/.  each  to  the  children  o(  Dorothy 
and  John  Martin,  are  bequests  to  children  living  at  the 
testator's  death ;  and  the  bequest  of  the  residue  is  to 
the  testator's  nephews  and  nieces  living  at  the  same 
time. 
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Mr.  Jitcob  and  Mr.  Chandless,  for  Horace  Watson, 
the  testator's  personal  representative. 

Mr.  FoUett,  for  Mary  Martin : 

There  is  no  gift  of  the  principal  of  the  sum  of  stock, 
until  after  the  death  of  the  surviving  annuitant :  in  such  a 
case  the  period  of  distribution  and  of  the  gift  is  the  same. 
At  the  testator's  death,  there  was  no  fund  that  could 
vest  in  the  children  o(  the  annuitants.  Where  the  prin- 
cipal of  a  ftind  is  given  and  a  life-interest  is  taken  out 
of  it,  it  vests  immediately ;  but  not  so,  where  there  is 
no  immediate  gift.  In  Pope  v.  Whitcombe  (a),  the 
Lord  Chancellor  says :  "  By  the  terms  of  this  will,  the 
interest  of  the  residue  was  given,  by  the  testatrix,  to  her 
brother  WiiUam  Pope\  and  the  executors  were  autho- 
rized to  place  out  the  fund  as  they  should  think  proper, 
during  his  life ;  and,  from  and  after  the  death  of  William 
Pope,  the  residue  itself  was  given,  to  the  executors,  ia 
trust  for  the  persons  therein  named  and  the  survivors 
and  survivor  of  them,  share  and  share  alike,  to  be  paid 


(a)  3  Russ.  1^24. 
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or  assigned  to  them  respectively  as  they  should  attain 
the  age  of  21  years,  with  interest  in  the  meantime  until 
they  should  be  entitled  unto  and  should  receive  their 
shares  respectively.  By  this  wiU,  the  testatrix  be- 
queathed only  the  interest  of  the  fund  during  the  life  of 
William  Pope ;  the  principal  was  not  given  until  after 
his  death.  That  also  wus  the  period  assigned,  by  the 
testatrix,  for  the  distribution  of  their  proportions  of  the 
fund  among  such  of  the  legatees  as  were  then  of 
the  age  of  21,  and  from  which  the  division  of  the  interest 
was  to  be  made  with  reference  to  those  who  had  not 
attained  that  age.  I  think,  therefore,  that  those  only 
of  the  legatees  who  were  living  at  the  death  of  WitUam 
Pope,  are  entitled  to  share  this  property."  In  the  pre- 
sent case,  there  is  no  immediate  gift  except  of  the 
annuity :  the  principal  is  not  given  until  after  the  death 
of  the  surviving  annuitant:  and,  consequently,  my  client, 
who  was  the  only  child  of  the  annuitants  who  was  then 
living,  is  entitled  to  the  whole  fund. 

The  Vice-Chancellor  : 

I  do  not  see  much  resemblancabetween  this  case  and 
the  case  cited ;  as,  there,  the  question  was  who  was  to 
take  under  the  description  of  survivors  and  survivor. 


In  this  case  the  testator,  besides  his  sisters  Dorothy 
Martin  and  Mary  Tunstall  and  his  brother  Joshua,  to 
each  of  whom  he  gives  an  annuity,  mentions  another 
sister,  Jane,  and  another  brother,  Daniel,  and  makes 
certain  gifts  to  their  children,  whom  he  names.  Then 
he  gives  the  three  annuities ;  and,  in  a  subsequent  part 
of  his  will,  he  says :  ''  The  residue  of  my  property,  if 
miy,  to  be  equally  divided  between  my  nephews  and 
nieces/'  That,  therefore,  is  a  gift  to  all  the  persons 
answering  the  description  of  his  nephews  and  niecesi 
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whether  hefore  mentioned  or  not.  Then  he  says :  *'  If 
the  annuities  are  paid  by  the  interest  of  purchasing 
money  in  the  stocks;  at  the  death  of  the  different 
parties,  the  principal  to  be  divided  between  the  children 
of  the  deceased."  Now,  as  the  annuitants  were  only 
three  out  of  five  of  his  brothers  and  sisters,  it  is  plain 
to  me  that  he  meant  to  maVe,  by  this  last  clause, 
a  bequest  different  fi*om  the  gift  of  the  residue  to 
his  nephews  and  nieces;  that  is,  to  the  children  of 
all  his  brothers  and  sisters.  And,  in  my  opinion,  the 
true  construction  of  the  last  bequest  in  the  will,  is  that, 
as  each  annuitant  dies,  the  principal  of  the  stock  pur- 
chased to  answer  the  annuity,  is  to  be  divided  between 
the  children  of  that  annuitant ;  so  that  it  is,  in  effect, 
an  immediate  gift,  in  remainder,  to  all  the  children  of 
the  annuitant :  and,  therefore,  the  children  of  the  an- 
nuitant living  at  the  death  of  the  testator,  took  a  vested 
interest  in  the  principal  of  the  stock,  as  tenants  in 
common* 


1840. 


Watson 
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Practice. 

Report. 

CoTifirmation, 

On  a  motion  to 
commit  a  De- 
fendant for  a 
contempt,  the 
Defendant  un- 
dertook to  make 
reparation  for 
the  act  com- 
plained of. 
Whereupon  the 
Master  was  di- 
rected to  in- 
quire what  re- 
paration the 
Defendant 
ought  to  make ; 
and  he  was 
ordered  to  make 
such  reparation 
accordingly ; 
and  to  pay,  to 
the  Plaintiff, 
the  costs  of  the 
application  and 
consequent 
thereon.    Held 
that  the  report 
made  in  obe- 
dience to  the 
order,  did  not 
require  con- 
firmation. 


EMPRINGHAM  v.  SHORT. 


/ 


On  the  hearing  of  a  motion  to  commit  the  Defendant 
for  breach  of  an  injunction,  by  which  he  was  restrained 
firom  committing  waste  on  part  of  the  estates  of  the 
testator  in  the  cause,  the  Defendant  undertook,  by  his 
counsel,  to  make  such  reparation  for  the  damage  done 
by  him,  as  the  Master  should  award  :  and,  thereupon, 
an  order,  dated  the  25th  of  May  1830,  was  made,  which, 
after  referring  to  the  undertaking,  proceeded  thus  : 
"This  Court  doth  order  that  it  be  referred,  to  the 
Master  of  this  Court  in  rotation,  to  inquire  what  repara- 
tion the  Defendant,  James  Short,  ought  to  make  for 
the  damage  done,  to  the  testator's  estate,  in  ploughing 
up  the  12  A.  1  R.  4  p.  of  pasture  land  in  the  pleadings 
mentioned,  and  sowing  the  same  with  mustard,  flax, 
and  poppy  seed :  and  it  is  ordered  that  the  Defendant 
James  Short  do  make  such  reparation  accordingly,  and 
pay,  unto  the  Plaintiff,  the  costs  of  this  application 
and  of  the  said  inquiry,  and  consequent  tliereon,  to  be 
taxed  by  the  Master,** 

On  the  9th  of  November  1839,  the  Master,  in  obe- 
dience to  that  order,  reported  as  follows :  "  I  am  of 
opinion  that  the  reparation  which  the  said  Defendant 
James  Short  ought  to  make  for  the  damage  done  to 
the  said  testator's  estate,  in  ploughing  up  the  12  a.  1b. 
4  p.  of  pasture  land  in  the  pleadings  mentioned,  and 
sowing  the  same  with  mustard,  flax  and  poppy  seed, 
is  the  sum  of  150  /.,  to  be  paid  by  him  into  the 
bank  to  the  credit  of  this  cause ;  and  that  the  said 
Defendant  James  Short  shall  be  permitted  to  use  the 
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said  land  as  arable  land  in  future,  treating  the  same  in 
a  good  and  husbandlike  manner;  and  that  he  shall 
take,  therefrom,  no  more  than  two  crops  of  com  in  suc- 
cession, without  fallowing,  one  of  such  crops  only  to  be 
wheat ;  and  shall  not,  in  future,  plant  or  sow,  on  the 
said  land,  any  mustard,  flax,  hemp,  poppy  seed,  woad 
or  other  injurious  roots  or  seeds,  or  permit  any  cole  or 
turnips  to  stand  thereon  for  a  crop  of  seed :  and  the 
said  Defendant  is  to  make  such  reparation  accordingly, 
as  the  said  order  directs :  and  the  bill  of  costs,  of  the 
said  Plaintiff,  of  the  application  for   the  said  Order 
and   of   the    said    inquiry    and    consequent   thereon, 
amounting  to  the  sum  of  5iL  Is.  lOd.,  I  have  taxed  at 
the  sum  of  48/.  Os.  2//. :  and  the  same  is  to  be  paid  by 
the  said  Defendant  James  Short  to  the  said  Plaintiff, 
as  the  said  Order  also  directs.''* 
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The  Plaintiff  did  not  move  to  con6rm  the  report;  but, 
on  the  25th  of  November  1889,  he  obtained  an  order,  on 
notice,  for  payment  of  the  160/.  into  Court,  pursuant  to 
the  report. 

Mr.  Knight  Bruce  and  Mr.  Sharpe  for  the  Defendant, 
now  moved  to  discharge  that  order,  for  irregularity,  on 
the  ground  that  it  had  been  obtained  without  the  report 
being  confirmed ;  whereby  the  Defendant  was  prevented 
from  excepting  to  the  report  as  he  had  intended  to  do. 
They  cited  Chennell  v.  Martin  (a),  and  Scott  v.  Livesey  (i), 
and  2  Smith's  Pract.  857. 

(a)  ^Hi€,  Vol.  IV.  p.  340.        (6)  a  Sim.  &  Stu,  300. 


*  That  part  of  the  above  report  which  relates  to  the  mode 
of  cultivating  the  land  in  future,  seems  not  to  have  been 
warranted  by  the  order. 
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Mr.  Jacob  and  Mr  W.  M.  James,  for  the  PlaintifTy 
said  that,  a8  the  report  had  been  made  in  pursuance  of 
an  interlocutory  order,  it  did  not  require  confirmation ; 
and  that  it  appeared,  from  the  order,  that  the  report  to 
be  made  in  pursuance  of  it,  was  to  be  final ;  for,  other- 
wise, it  would  have  concluded  in  the  following  words : 
''  And  thereupon  such  further  order  shall  be  made  as 
shall  be  just:"  and,  moreover,  it  directed  the  Defend- 
ant to  make  the  reparation,  and  to  pay,  to  the  PlaintiflT, 
the  costs  of  the  application  and  consequent  thereon. 

The  Vice-Chancbllor: 

I  have  had  a  conversation,  with  the  Registrar,  upoR 
the  subject  of  the  order  sought  to  be  discharged  in  this 
case ;  and  I  find  that  it  is  difiicult  to  determine,  by  any 
general  rule,  what  are  the  reports  which  this  Court  re^ 
quires  to  be  confirmed,  and  what  are  those  reports 
which  are  taken  to  be  sufficient  for  the  Court  to  act 
upon  though  they  be  not  confirmed.  With  respect  to 
the  latter  class  of  reports,  it  seems  to  be  rather  singular 
that,  notwithstanding  they  do  not  require  confirmation, 
yet  they  may  be  excepted  to. 

But,  when  I  look  at  this  particular  report,  coupled 
with  the  order  which  gave  rise  to  it,  and  see  the  way  in 
which  the  order  was  drawn  up,  I  cannot  but  think  that 
it  is  a  report  which  ought  to  have  been  confirmed ;  and 
that  it  was  quite  a  surprise  upon  the  Defendant  to 
move,  in  the  way  that  was  done,  that  the  money  should 
be  paid  into  Court. 


The  order  of  reference  in  this  case,  was  of  a  very  spe- 
cial kind ;  and,  under  it,  the  Master  finds  what  sum 
ought  to  be  paid,  by  way  of  reparation  for  'the  damage 
done  to  that  part  of  the  testator's  estate  which  was  in 


Emprinohav 

V. 


CASES   IN   CHANCERY.  81 

the  Defendant's  possession ;  and  that  that  sum  ought  to  1840. 

be  paid,  by  the  Defendant,  into  Court  to  the  credit  of 

the  cause.    Then  the  Master  goes  on  to  state,  as  part 

of  his  finding;  the  particular  mode  of  using  the  land  in         Short. 

future. 

Now  the  Court  was  not  asked,  by  the  notice  of 
motion  upon  which  the  Order  of  the  25th  November, 
was  made,  to  confirm  the  report ;  but  to  carry  only  a 
portion  of  it  into  execution.  The  Defendant  had  ear- 
ned in  objections  to  the  report ;  and  it  strikes  me  that, 
if  the  notice  of  motion  had  been  to  confirm  the  report, 
he  would  have  seen  what  was  the  object  of  the  party, 
and  most  probably  would  have  matured  his  objections 
into  exceptions.  But  the  particular  mode  in  which  the 
notice  was  given,  appears  to  me  to  have  thrown  him  off 
his  guard. 

I  cannot  but  think  that  the  report,  upon  the  face  of  it, 
is  one  that  required  confirmation,  and  that  the  order 
that  was  drawn  up  was  wrong :  and  the  Registrar  infonns 
me  that,  if  his  attention  had  been  called  to  the  report, 
he  would  not  have  drawn  up  the  Order,  without  the 
report  being  confirmed. 

The  consequence  is  that  the  Order  of  the  26th  of 
November  1839,  must  be  discharged  with  costs. 


On  the  29ih  of  July,  the  Plaintiff  moved  Lord  Cot- 
tenham  C,  to  discharge  the  Vice- Chancellor's  Order. 

His  Lordship  said  that  the  Order  of  the  25th  of  May 
was  final ;  that  it  directed  the  Defendant  to  make  the 
reparation,  when  the  amount  should  be  ascertained  by 

Vol.  XI.  G 
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the  Master :  and  his  Lordship  granted  the  motion,  and 
directed  the  Defendant  to  pay  the  costs  of  the  appli- 
cation made  to  the  Vic&'ChanceUar. 


mm 
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STOPFORD  V.  LORD  CANTERBURY. 


y 
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Infant. 

Maintenance. 

Parties. 


XjY  the  settlement  on  the  marriage  of  Richard  John 
Tibbiis,  the  son  of  Charles  Tibbits,  with  Haratia  Eliza- 
beth LockwQod,  dated  in  April  1817^  certain  estates  in 
Warwickshire^  the  property  of  Charles  Tibbiis,  were 
limited  to  Charles  Hbbits,  for  life,  with  remainder  to 
R.  J.  Tibbits  for  life,  with  remainder  to  the  first  and 
other  sons  of  the  marriage,  successively,  in  tail  male. 


A,j  on  his  son's 
marriage, 
vested  certain 
funds  in  trus- 
tees, in  trust, 
after  the  deaths 

of  himself  and  his  son,  for  the  daughters  of  the  marriage  at  the 
usual  periods,  and,  in  the  mean  time,  to  apply  the  income  of  each 
daughter's  share,  or  so  much  thereof  as  the  trustees  should  think 
proper,  for  her  maintenance  and  education.  The  son  died,  leaving 
an  only  daughter,  an  infant.  Her  mother  married  again.  The 
infant,  to  whom  no  guardian  was  appointed,  was  maintained  and 
educated  hy  her  mother  and  step-father ;  and  A.  paid  them,  first, 
soo  /.,  and  afterwards  300  /.  a  year,  on  the  infantas  account ;  and, 
upon  A*8  death,  his  widow  continued  to  pay  the  300  /.  a  year, 
and  received  the  income  of  the  trust-funds  for  her  own  benefit, 
conceiving  that  she  was  entitled  so  to  do  under  A.^s  will.  The 
infant  being  about  to  be  married,  the  settlement  was  referred  to ; 
and  it  was  then  discovered  that  tlie  income  of  the  tmst-Ainds 
amounted  to  800  /.  a  year.  Whereupon  the  mother  and  her  second 
husband,  who  had  expended  much  more  than  the  300  /•  a  year  in 
the  infant's  maintenance  and  education,  filed  a  bill  against  A.*s 
widow  and  the  trustees  (but  without  making  the  infant  or  her 
husband  parties),  in  order  to  recover  their  extra  expenditure. 
The  trustees  admitted  that  the  extra  expenditure  had  been  pro- 
perly incurred,  and  that  they  should  have  increased  the  allowance 
lor  the  infant,  had  they  been  applied  to.  The  Court  directed  the 
Master  to  inquire  what  was  proper  to  be  allowed,  tu  the  PlaintiflTs, 
for  the  infant's  maintenance  and  education,  ftom  A's  death  until 
the  infant's  marriage. 
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with  remainder  to  trustees,  for  the  term  of  600  years,  1 840. 

upon  trust  to  raise  the  sum  of  10,000  /.,  for  or  towards 
the  portion  of  the  daughter  or  daughters  of  the  marriage, 
and  to  be  paid  to  and  become  vested  in  her  or  them  on  Lord 

her  or  their  attaining  21,  or  marrying  under  that  age:  Canterburt, 
and  it  was  declared  that  the  trustees  should  stand  pos- 
sessed of  the  sum  of  13,793/.  consols  therein  men^ 
tioned,  in  trust  for  Charles  TibbitB  for  his  life,  and,  after 
his  decease^  in  trust  for  Richard  John  Tibbits  for  his 
life,  and,  after  the  decease  of  the  sunriyor  of  them, 
upon  the  trusts  thereinafter  declared  :  and  it  was  thereby 
declared  that,  when  certain  stocks,  funds,  and  securities 
constitating  the  portion  of  Horatia  Charlotte  Loekwood, 
should  be  transferred  to  the  trustees  pursuant  to  the 
truBts  and  directions  thereinbefore  contained,*  the  trus- 
tees should  stand  possessed  thereof  in  trust  for  12.  J. 
libbUs  during  his  life;  and  that,  subject  thereto  and  to 
the  trusts  thereinbefore  declared  concerning  the  13,793/. 
consols,  the  trustees  should  stand  possessed  thereof  and 
of  the  stocks,  funds  and  securities  so  constituting  the 
portion  of  Horatia  C.  Lockwoodj  in  trust  for  the  chil- 
dren of  the  marriage  (except  an  eldest  or  only  son)  who, 
being  sons,  should  attain  21,  or,  being  daughters,  should 
atCiun  that  age  or  marry  under  it ;  and,  if,  at  the  death 
of  the  8ur?iTor  of  Charles  Tibbits  and  Rkhard  John 
libbiiSf  there  should  be  living  any  child  who  should 
not  then  have  attained  a  vested  interest  under  the 
last-mentioned  trust,  then  upon  trust  to  pay  the  divi- 
dends of  such  child's  presumptive  share  of  the  trust- 
fund,  or  so  much  of  such  dividends  as  the  trustees  should 
ikhJc  proper,  in  and  towards  the  maintenance  and  educa* 
tion  of  such  child,  until  his  or  her  share  should  become 
vested  and  payable ;  and  to  lay  out  the  residue  of  such 

*  It  did  not  appear  that  these  funds  were  ever  transferred. 
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1840.  dividends  to  accumulate,  and  the  accumulations  to  be 

held  upon  the  same  trusts  as  the  share  out  of  which 
they  should  have  arisen,  should,  for  the  time  being,  be 

Lord  ^^^i^^^  ^' 

Richard  John  Tibbits  died  in  1821,  leaving  his  wife 
sunriving,  and  also  a  daughter,  Mary  Isabella  Tibbits, 
then  only  two  years  and  a  half  old,  who  was  the  only 
issue  of  the  marriage. 

From  the  death  of  Richard  John  Tibbits  until  the 
death  of  Charles  Tibbits,  the  latter  psdd,  to  Horatia 
Chariot te  TibbitSp  200/.  a  year  for  the  maintenance  and 
education  of  Mary  Isabella  Tibbits ;  and,  after  she 
attained  the  age  of  seven  years,  he,  in  consequence  of 
an  application  made  to  him  by  H.  C.  Tibbits,  paid  her 
yearly,  the  further  sum  of  100  /.  for  the  same  purpose ; 
and  the  300  /.  a  year  continued  to  be  paid  during  the 
lifetime  of  C.  Tibbits,  on  the  footing  that  the  whole 
amount  provided  for  the  maintenance  of  the  infant,  by 
the  settlement,  was  the  sum  of  200  /.  a  year,  and  that 
the  further  sum  of  100/.  a  year,  was  paid  by  way  of  gift 
by  Charles  Tibbits. 

Charles  Tibbits,  being  seized  in  fee  of  the  Wartoickr 
shire  estates,  subject  to  the  limitations  and  trusts  of  the 
settlement,  and  also  of  estates  in  Northamptonshire  and 
JSuckinghamshire,  made  his  will  dated  the  18th  of  June 
1828 ;  and,  thereby,  afler  reciting  that,  in  consequence 
of  his  son,  Richard  John  Tibbits,  having  died  without 
issue  male,  he  was  seized  in  fee  of  the  Warwickshire 
estates,  subject  to  the  term  of  600  years  created  by  his 
son's  settlement,  for  raising  10,000/.  for  the  portion  of 
an  only  daughter  of  the  marriage,  to  vest  in  her  at  21 
or  on  marriage,  with  power,  to  the  trustees  of  the  term, 
to  raise  such  sum  annually  for  the  maintenance  of  such 
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daughter,  until  her  portion  should  become  payable,  as  i840, 

they  should  think  &i,  not  exceeding  the  interest  of  her 
portion  at  the  rate  of  four  per  cent,  per  annum ;  and 
that  his  estate  in  Northamptonshire,  was  vested  in  him  Lord 

in  fee,  subject  to  a  rent-charge  of  1,200/.  per  annum  Cantrrburt. 
payable,  thereout,  to  his  daughter-in-law,  Uoratia  Char^ 
lotte  TibbitSj  for  her  jointure,  and  to  a  term  of  600  years 
for  better  securing  that  jointure,  and  for  raising,  in  the 
event,  which  had  happened,  of  the  death  of  his  son  in 
his  lifetime  leaving  issue  of  his  marriage,  a  yearly  sum  of 
200/.,  during  the  testator's  life,  for  the  maintenance  of 
the  child  of  that  marriage ;  and  that  his  grand-daughter, 
Mary  Isabella  Tibbits,  would,  in  case  of  her  surviving 
him  and  attaining  the  age  of  21  years  or  being  mar- 
ried, be  entitled,  under  the  trusts  declared  in  the  settle- 
ment of  his  Warwichshire  estates,  to  the  sum  of  13,703/. 
consols,  and  would,  under  the  same  settlement,  be  en- 
titled, in  case  of  her  surviving  her  mother,  to  have  the 
mterest  of  her  mother's  portion  applied  for  or  towards 
her  maintenance  during  her  minority:  he  devised  his 
estates  in  the  three  counties  before  mentioned  and  else- 
where, to  trustees  for  200  years,  to  commence  from  the 
day  of  his  decease,  upon  the  trusts  therinafter  declared, 
and,  subject  thereto,  to  the  use  of  his  wife,  Mary  Tib^ 
bits,  for  her  life,  with  divers  remainders  over :  and  he 
declared  the  trusts  of  the  term  of  200  years  to  be  for 
raising  the  yearly  sum  of  600/.  to  be  applied  in  keeping 
his  mansion-houses  in  Northamptonshire  and  Bryanstone^ 
square  in  repair ;  and,  if  the  determination  of  the  estate 
thereinbefore  limited  to  his  wife,  should  happen  during 
the  minority  of  his  grand-daughter,  Mary  Isabella  Tib- 
bits,  then  that  the  trustees  of  the  term  should,  during 
the  minority  of  his  grand-daughter,  receive  the  rents  of 
the  devised  estates,  and,  after  applying  the  annual  sum 
of  600  /.  in  the  manner  before  mentioned,  should  apply 
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1840.  the  sorplus  thereof  or  so  much  thereof  as  they,  in  their 

discretioDi  should  think  fit,  for  the  maint^iance,  educa- 
tion or  benefit  of  his  grand-daughter,  in  such  manner  as 

Lord  ^  them,  in  their  uncontrolled  discretion,  should  seem 

Cantebburt.   ooeet,  or,  if  Haratia  Charhlte  lUbiis  should  be  living 

and  remaining  his  son's  widow,  to  pay  such  surplus  or 
any  part  thereof,  at  their  or  his  uncontrolled  discretion, 
to  Haratia  Charlotte  Tibbits,  being  a  widow  as  afore* 
said,  for  the  better  support  and  maintenance  of  herself 
and  Mary  Isabella  TibbUs  and  the  education  of  the 
latter ;  and  to  accumulate  the  residue  of  the  rents  of 
the  devised  estates,  and  to  stand  possessed  of  the  accu- 
mulations in  trust  to  transfer  the  same  to  Mary  Isabella 
lUbits  on  her  attaining  21  or  being  married :  and  he 
appointed  his  wife  the  executrix  of  his  will. 

After  the  date  of  the  will,  Horatia  Charlotte  Tibbits 
married  Colonel  Stopford,  with  the  approbation  of  the 
testator:  and  the  testator,  afterwards,  made  a  codicil 
to  his  will,  by  which  he  bequeathed  a  leasehold  house 
in  Connaught-square  which  he  had  purchased,  to  trus- 
tees in  trust  to  permit  Colonel  and  Mrs.  Stopford 
and  the  survivor  of  them,  to  have  the  use  and  enjoy- 
ment thereof  during  their  lives  and  the  life  of  the 
survivor,  rent  free;  and  he  directed  his  executors  to 
pay  the  ground-rent  of  the  house  out  of  his  personal 
estate,  and  that,  subject  thereto,  the  house  should  be 
considered  as  part  of  his  personal  estate. 

The  testator  died  on  the  19th  of  July  18ao ;  Imd,  on 
his  death,  Mary  Tibbits  entered  into  the  possession 
or  receipt  of  the  rents  of  his  real  estates,  and  into  the 
receipt  of  the  dividends  of  the  13,793  2.  consols,  and 
she  continued  in  such  possession  or  receipt  at  the 
institution  of  the  suit. 
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The  billy  which  was  filed,  in  December  1887,  by  1840. 

C<rfoneI  and  Mrs.  Siopford,  against  the  trustees  of  the      ''*'     - 
settlement  and  Mary  TibbiiSf  after  stating  as  above,       Siopford 
alleged   that  the   infant  resided  with  the  Plaintiffs  ^' 

ontil  her  marriage,  and  that  Mary  Tibbiis  paid  to  the  Cavtbrburt 
Plaintiffs  the  yearly  sum  of  300  L ;  and  that  the  same 
was  paid  to  them,  as  the  whole  amount  to  which 
the  infant  was  entitled  for  her  maintenance  and  edu- 
cation under  the  trusts  of  the  settlement ;  and  that  the 
Plain tiflb  were  given  to  understand,  and  did,  in  fact, 
understand  and  believe,  until  the  time  after  mentioned, 
that  that  yearly  sum  was  the  full  amount  of  the  pro- 
vision secured,  under  the  trusts  of  the  settlement,  for 
the  infiint's  maintenance  and  education :  that  the  Plain- 
tiffs maintained  and  educated  the  infant  in  a  manner 
suitable  to  her  station  in  society,  and  applied  the  300  L 
a  year  for  that  purpose ;  but  the  expense  incurred  by 
the  Plaintiffs  in  respect  of  the  infant's  maintenance  and 
education,  considerably  exceeded  that  sum :  that,  early 
in  the  year  1836,  the  Plaintiffs  applied  to  Mary  Tibbit$ 
to  increase  the  allowance ;  but  she  refused  so  to  do : 
that,  in  1837,  upon  the  occasion  of  the  treaty  for  the  in- 
fant's marriage  *,  it  was  necessary  to  refer  to  the  settle- 
ment; and  the  Plaintiffs  then  ascertained,  for  the  first 
time,  that  the  funds  applicable  for  the  infant's  main- 
tenance, greatly  exceeded  300/.  a  year,  and  would 
have  been  sufficient  to  indeamify  the  Plaintiffs  for  the 
expenses  incurred  by  them  in  the  infant's  maintenance 
and  education :  that,  with  the  exception  of  the  300  /.  a 
year,  Mary  Tibbits  had  received  and  appUed  for  her 
own  purposes,  the  whole  amount  of  the  rents  of  the 
manors,  messuages,  &c.,  stocks  and  funds  out  of  which 
the  amount  properly  applicable  for  the  in&nt's  main- 

*  The  infant  married  Lord  Hooi  in  Jane  1837. 
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1840.  tenance  and  education  ought,  pursuant  to  the  trusts  of 

the  settlement,  to  have  been  paid :  that,  upon  discover- 

TOPPORD      j^g  ^y^^  amount  of  the  funds  provided  for  the  infant's 

LoKD  maintenance  and  education,  the  Plaintiffs  applied  to 

Cakterburt.   ^ary  Tibbits  to  pay  them  a  sufficient  sum  to  defray  the 

expenses  incurred  by  them  as  before  mentioned ;  but  she 
refused  to  make  them  any  payment  beyond  the  300  /.  a 
year. 

The  bill  prayed  that  the  defendants  might  be  decreed 
tojpay,  to  the  Plaintiffs,  under  the  trusts  of  the  settle- 
ment, the  full  amount  of  the  expenses  incurred,  by  the 
Plaintiffs,  in  respect  of  the  infant's  maintenance  and 
education  beyond  the  300  L  a  year ;  and,  if  necessary, 
that  it  might  be  referred,  to  the  Master ,  to  take  an 
account  of  the  amount  proper  to  be  allowed,  to  the 
Plaintiffs,  in  respect  of  the  infant's  maintenance  and 
education  beyond  the  300  L  a  year ;  and  that  the  De- 
fendants might  be  decreed  to  pay,  to  the  Plaintiffs,  what 
the  Master  should  find  to  be  the  proper  amount  to  be 
paid  to  them  for  that  purpose. 

The  Defendant,  Mary  Tibbits,  in  her  answer  set  forth 
a  part  of  the  testator's  will,  not  contained  in  the  bill,  by 
which  the  testator  devised  all  his  real  estates,  after  her 
decease,  to  the  infant  and  her  sons  and  daughters  in 
strict  settlement,  and  declared  that  such  devise  was 
made  upon  condition  that  the  infant,  either  alone  or 
together  with  any  husband  whom  she  might  marry, 
should,  within  12  calendar  months  next  after  she  should 
have  become  competent  in  that  behalf,  upon  being  re- 
quested so  to  do  by  the  trustees  of  the  testator's  residu- 
ary personal  estate,  release  his  Warwickshire  estates  from 
the  10,000 /.and the  interest  thereof,  and  should,  within 
the  like  period,  assign  the  13,793/.  consols,  and  also 
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her  mother'fl  portion,  to  the  last  mentioned  trustees,  1840, 

upon  the  trusts  thereinafter  declared  of  such  residue ;      '        ''        ' 
and  that,  in  case  the  infant  or  her  hushand  should       "Topford 
refuse  or  neglect  to  make  such  release  or  assignment,  Lord 

then  all  the  limitations  therein  contained  to  or  in  favour  Cakterburt* 
of  the  infant  or  her  issue,  should  cease.  The  answer 
then  stated  that  the  residue  of  the  testator's  personal 
estate  was,  by  his  will,  bequeathed  to  trustees,  in  trust 
to  be  invested  in  the  purchase  of  real  estates  to  be  set- 
tled to  the  same  uses  as  the  devised  estates,  with  direc- 
tions that  the  interest,  dividends  and  annual  produce  of 
such  residue,  should,  in  the  meantime,  go  and  be  paid 
to  such  person  or  persons  as  the  rents  of  the  estates  to 
be  purchased  would  have  gone  in  case  such  purchases 
had  been  made.  The  answer  also  stated  that,  from  1880 
to  1835,  both  inclusive,  the  infant  and  her  governess  and 
maid-servant  had  resided,  for  several  months  in  each 
year,  with  the  Defendant;  that  from  1830  to  1837,  the 
Defendant  had  paid  for  the  salary  of  the  governess  and 
otherwise  for  the  infant's  use  or  benefit,  sums  amounting, 
in  the  whole,  to  1,080  Z.:  that  she  did  not  believe  that 
the  300 1.  a  year  was  insufficient  to  meet  such  of  the  ex- 
penses of  maintaining  and  educating  the  infant  in  a  man- 
ner suitable  to  her  station  in  society,  as  were  borne  by 
the  Plaintifis,  or  that  the  expenses  incurred  by  the  Plain- 
tifis  in  respect  of  the  infant's  maintenance  and  educa- 
tion, did  considerably  exceed  300/.  a  year:  that  she 
considered  that  the  amount  of  expenditure  in  respect  of 
the  maintenance  and  education  of  the  infant,  except  the 
yearly  sum  of  200  /•  was,  by  her  late  husband's  will,  left 
in  her  discretion;  and  she  was  led  to  suppose  that  the 
2002.  a  year  continued  payable  for  the  infant's  mainte- 
nance, under  the  settlement,  from  the  circumstance  of 
an  abstract  of  the  will  having  been  delivered  to  her,  in 
which  it  was  omitted  to  be  stated  that  the  200  /•  a  year 
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1840.  was  payable  during  the  testator's  life  only;  and  that 

she  acted  throughout  under  that  impression.    The  De- 

broPFORD     fendant,  at  the  conclusion  of  her  answer^  claimed  the 

^^^         same  benefit  from  it,  as  if  she  had  demurred  to  the  bill 

Camterburt-  for  want  of  equity. 

The  trusteesi  in  their  answer »  said  that  they  believed 
that  the  sums  expended,  by  the  Plaintiffs,  in  the  infant's 
maintenance  and  education,  considerably  exceeded  800  /• 
a  year :  that,  in  1837,  they  received,  from  the  Plaintiffs, 
a  statement  of  such  expenses,  and,  having  been  advised 
that  the  same  was  just  and  reasonable,  they  wrote  a  let- 
ter to  the  Defendant,  Mary  JVjbiUy  in  which  they  stated 
that  they  were  bound  to  consider  the  claim  which  was 
made,  in  January  1836,  upon  her,  for  an  increase  of  the 
mfant's  maintenance  from  that  time,  to  stand  in  the 
same  situation  as  if  it  had  been  made  upon  them  per- 
sonally ;  and  that  they  were  of  opinion  that,  if  the  claim 
had  been  made  upon  them,  they  should  have  awarded 
an  allowance  of  lOOL  a  year,  from  January  1836  to  the 
then  present  time ;  and  that  they  were  of  opinion  that 
the  payments  made,  by  Mary  TibbUs,  to  Mrs.  Siop^ 
ford,  from  1831  inclusive  to  January  1836,  ought 
to  be  made  up  to  660/.  per  annum,  which  would  not 
reach  the  actual  expenditure  incurred ;  and  that,  from 
January  1836  down  to  the  then  present  time,  the  pay- 
ment ought  to  have  been  made  after  the  rate  of  700  L 
per  annum.  The  trustees  furrier  said  that,  if  the  Plain- 
tiffs had  applied  to  them,  at  an  early  period,  for  an 
increase  of  the  allowance  for  the  in&nt's  maintenance, 
they  should  have  been  ready  and  willing  to  have  made 
such  an  addition  thereto,  by  virtue  of  the  discretionary 
power  vested  in  tlxem,  as  to  them  should  liave  appeared 
just  and  reasonable  ;  and  that  they  were  satisfied  that 
the  expenses  incurred,  by  the  Plaintiffs,  in  the  infant's 
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nuuntenance  and  education,  had  been  properly  incomed, 
and  that  the  Plaintiflv  ought  to  be  repaid  the  same. 

Mr.  Kmgkt  Bruce  and  Mr.  Jame$,  for  the  Plaintifis : 

The  trustees^  not  being  aware  of  the  nature  of  their 
trust  and  no  application  having  been  made  to  them 
respecting  the  infant's  maintenance,  allowed  Mrs.  276- 
iU$  to  receive  the  whole  of  the  rents  of  the  estate  and 
of  the  dividends  of  the  stock  out  of  which  the  main- 
tenance was  to  come.  They  admit,  however,  in  their 
answer,  that  the  sum  which  was  ptud  for  the  infant's 
maintenance,  was  inadequate,  and  that,  if  an  applica- 
tion had  been  made  to  them,  they  should  have  exercised 
the  discretion  given  to  them  by  the  settlement,  and 
granted  a  considerable  increase.  Mrs.  Tihhits  must  be 
taken  to  have  had  notice  of  the  trust ;  and,  as  the  funds 
which  were  subject  to  the  trust,  have  come  into  her 
hands,  she  has  become  a  trustee  of  them.  The  real  fact 
is  that  all  parties  have  acted  under  a  mistake ;  and,  on 
that  ground,  the  Court  ought  to  interfere. 

The  case  of  Maberly  v.  Turton  (a)  is  a  strong  autho- 
rity for  allowing  past  maintenance  in  the  present  case. 

Mr.  Stuart  and  Mr.  K.  Parker y  for  the  trustees,  said 
that  their  clients  considered  the  claim  made  by  the 
Plaintiffs,  to  be  fair  and  reasonable,  but  that  they  left  it 
to  the  decision  of  the  Court. 
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STOProan 
Lord 

CANTfiRBUaT. 


Mr.  Jacob  and  Mr.  Stinton,  for  Mrs.  Tibbits : 

The  case  of   Maberly  v.  Turton  is  distinguishable 
from  the   present;  for,  in  that  case,  there  being  no 

(a)  14  Vei.  499. 
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1 840.  acting  trustee,  the  &ther  of  the  infants  had  received  the 

'  income  of  the  trust  fund  and  appUed  it  for  the  mainie- 

Stopford  nance  of  his  children,  and  the  only  question  was  whe- 

.   '  ther  he  ought  to  be  allowed  the  sums  which  he  had  so 

CAMTERBUftT.  ^PP^^^  f  ^^^f  therefore,  it  was  referred  to  the  Master 

to  enquire  whether  it  would  have  been  reasonable  and 
proper  for  the  trustees  to  apply  any  and  what  part  of 
the  income  of  the  fund  for  the  children's  maintenance. 

The  bill  alleges  that,  for  seven  years,  the  infant  resi- 
ded with  the  Plaintiffs  and  was  maintained  by  them, 
and  that  they  expended  much  more  than  300  /.  a  year  on 
account  of  her  maintenance :  but  Mrs.  Tibbiis,  in  her 
answer,  expressly  denies  those  all^ations,  and  there  is 
no  evidence  in  support  of  them.  She  swears  that, 
during  the  first  five  years,  the  infant,  for  several  months 
in  each  year,  resided  with  and  was  maintained  by  her, 
and  that  she  paid  the  governess's  salary  and  defrayed 
other  expenses  to  a  large  amount,  on  the  infant's 
account ;  and  that  the  300  /.  a  year  was  sufficient  to 
meet  all  the  expenses  which  the  Plaintiffs  incurred  on 
the  infant's  account  So  that  not  only  is  there  no  evi- 
dence of  any  extra-expenditure  on  the  part  of  the 
Plaintiffs ;  but,  if  the  Court  were  to  enforce  the  claim 
made  by  the  bill,  Mrs.  Tibbits  would  have  to  pay, 
twice,  for  the  infant's  maintenance, 

It  is  difficult  to  discover  the  principle  upon  which 
the  claim  made  by  this  bill,  is  founded.  If  a  person 
maintains  another  person's  child,  he  may  have  a  moral 

claim  to  be  reimbursed  what  he  has  expended  in  main- 
taining the  child ;  but  he  can  have  no  claim  which  he 
can  enforce  either  in  a  Court  of  Law  or  in  a  Court  of 
Equity.  The  infant  naturally  resided  with  her  mother 
and  step&ther;  and  they  received  300/.  a  year  from 
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Mrs.  Tibbits:  but  neither  Mrs.  TibbUs  nor  the  trustees  1840. 

entered  into  any  contract  with  them,  for  the  mainte- 
nance of  the  infant  They  were  not  appointed  the  guar- 
dians  of  the  infant,  nor  indeed  was  any  other  person  Lord 

appointed  her  guardian,  and,  if  this  bill  is  sustainable,   Cahtbrburt. 
any  person  whatever  who  had  expended  money  for 
the  inftnt,  or  the  goyemess,  on  the  ground  that  she  had 
received  an  inadequate  salary,  might  file  a  similar  bill. 
The  Plaintiffs,  afler  having  contributed  to  the  mainte- 
nance of  the  infent  for  several  years  and  received  a  cer- 
tain yearly  sum  for  that  purpose,  discovered  that  a  larger 
provision  had  been  made  for  her,  than  they  were  before 
aware  of;  and,  in  consequence  of  that  discovery,  they 
come  to  this  court  and  allege  that  they  have  expended 
more  than  the  300  /.  a  year  in  the  infant's  maintenance, 
and  ask  to  be  reimbursed  their  extra  expenses.    Even 
where  an  infant  is  a  ward  of  the  court,  it  is  by  no  means 
of  course  to  make  an  allowance  for  past  maintenance. 
There  is,  however,  a  great  difference  between  the  case  of 
this  infimt  and  that  of  award  of  court;  for,  in  the  latter 
case,  the  court  has  a  certain  control  over  the  infant's 
property,  and  assumes  to  do  what  the  infant  is  morally 
bound  to  do ;  but  such  a  claim  as  is  now  made,  was 
never  before  heard  of.    If  a  person  who  had  maintained 
an  infant,  were  to  file  a  bill  for  the  money  which  he  had 
expended,  i^ainst  the  infant  after  it  had  attained  ma* 
jority,  there  can  be  no  doubt  that  the  bill  would  be 
dismissed,  there  bemg  no  contract  or  trust  to  support  it. 
It  is  said,  in  this  case,  that  all  parties  were  under  a  mis- 
take as  to  the  amount  of  the  provision  made  for  the 
infant,  and  that  the  mistake  was  not  discovered  until 
the  infant  was  about  to  be  married.    But,  if  the  disco- 
very had  been  made  at  an  earlier  period,  no  increase  of 
the  allowance  would  have  been  made  for  the  time  past ; 
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1840.  although,  if  the  infant  had  been  a  ward  of  court,  an 
increase  would  have  been  made  for  the  time  to  come. 
For  the  future  maintenance  might  be  upon  a  higher 

Lord  ^csle;  but  the  bygone  maintenance,  which  the  court 
Camtkrburt.  ^^^^^  assume  to  have  been  commensurate  to  the  allow- 
ance, could  not  be  put  upon  a  better  footing. 

It  clearly  appears,  from  the  testator's  will,  that  he 
intended  his  grand-daughter  to  renounce  all  her  right  to 
the  interest  as  well  as  the  principal  of  the  sums  to  which 
she  was  entitled  under  the  settlement,  and  that  his 
widow  should  receive  the  interest  of  those  sums  during 
her  life :  and,  although  his  grand-daughter  would  be 
the^by  deprived  of  all  provision  during  her  grand- 
mother's lifetime,  yet  he  doubtless  thought  that  he  could 
safely  trust  to  the  affection  and  liberality  of  the  grand- 
mother, to  make  a  proper  provision  for  her  grandchild. 

Lastly  we  submit  that,  at  all  events,  the  claim  made 
by  this  bill  cannot  be  dealt  with,  without  having  Lord 
and  Lady  Hood  before  the  court. 

Mr.  Knight  Bruce  in  reply : 

The  objection  for  want  of  parties  has  been  taken  too 
late.  The  Defendants  have  elected  to  abide  by  the  con- 
sequences that  may  result  from  any  deficiency  of  par- 
ties; and  the  .cause  must  now  proceed  in  its  present 
state ;  and  be  disposed  of  on  its  merits.  Mrs.  Tibbits 
has  received  that  income  which  was  applicable  to  the 
maintenance  of  Lady  Hood:  and  the  object  of  the  suit 
is  to  recover,  from  her,  the  extra-expenditure  incurred, 
by  the  Plaintiffs,  in  maintaining  and  educating  Lady 
Hood.  Neither  Lord  nor  Lady  Hood  can  be  prejudiced 
by  anything  that  can  take  place  in  this  suit. 
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This  court  encourages  the  maintenance  and  education  1 840. 

of  infants ;  and,  on  that  ground,  and  not  on  the  ground 
of  contract^  it  allows  a  person  who  has  been  maintain- 
ing an  in&nt,  a  reasonable  compensation  out  of  the  pro-  to^u 
perty  of  the  infant  which  is  applicable  to  maintenance.  Caktsrburt. 
If  an  infant  has  a  large  expectancy  but  no  present 
provisiooy  the  court,  on  the  infant  succeeding  to  its  for- 
tune, will  allow  past  maintenance  to  the  relative,  or  even 
to  the  fiither,  who  has  maintained  the  infant.  The 
inhnt  is  not  interested  in  the  past,  but  only  in  the  future 
maintenance ;  and,  therefore,  the  person  who  has  incur- 
red the  expenditure,  and  not  the  infant  on  whose  behalf 
it  has  been  incurred,  is  the  proper  person  to  apply  for 
the  reimbursement. 

It  is  admitted  that  the  trusts  of  the  settlement 
were  foigotton  by  all  parties ;  in  consequence  of  which 
the  trustees  never  exercised,  nor  were  called  upon  to 
exercise  the  discretion  given  to  them,  by  the  settle- 
ment, respectii^  the  provision  for  the  infant's  mainte- 
nance, nor  acted,  in  any  other  manner,  in  the  execution 
of  the  trusts  of  the  settiement:  and,  that  being  so,  the 
principle  of  the  decision  in  Mdberly  v.  TSarUm,  applies 
to  the  present  case :  for,  there.  Lord  Eldon,  C,  says : 
"  The  fiict  that  there  were  no  trustees,  or  that  the  trus- 
tees never  acted,  which  is  in  effect  the  same,  imposes, 
upon  the  Court,  the  necessity  of  examining,  strictly, 
what  the  trustees  ought  to  have  done/'  And  his  Lord- 
ship then  directs  a  reference  to  the  Master,  with  a  view 
to  the  Court's  exercising  that  discretion  which,  by  the 
Will,  was  vested  in  the  trustees.  That  case  corresponds, 
in  every  respect,  with  the  present ;  and,  on  the  prin- 
djde  established  by  it,  as  well  as  en  the  long  acknow- 
ledged ground  of  mistake,  this  Court  is  bound  to  inter- 
fere in  die  manner  prayed  by  the  bill ;  more  especially 
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184.0.  AS  the  trustees  admit  that,  in  addition  to  the  board  and 

"  lodging  furnished  by  Mrs.  Tibbits  and  the  sums  which 

Stoppoed      gjjg  alleges  she  expended  on  the  infant's  account,  an 

expenditure  greatly  exceeding  the  allowance  of  300/. 
Cahtb&burt    *  y^^^p  ^^  properly  incurred^  by  the  Plaintiffs^  and 

ought  to  be  reimbursed  to  them;  and  as  they  admit 
also  that,  if  the  Plaintiffs  had  applied  to  them,  at  an 
earlier  period,  for  an  increase  of  the  allowance,  they 
should  have  granted  it,  by  virtue  of  the  discretionary 
power  vested  in  them  by  the  settlement,  which  they 
were  not  aware  that  they  possessed,  until  it  was  called 
to  their  attention  shortly  before  the  infant's  marriage. 

Then  it  has  been  ai^ed  that  the  effect  and  intention 
of  the  will  was  to  deprive  the  infant  of  the  provision 
made,  by  the  settlement,  for  her  maintenance :  but  I 
deny  that  that  is  the  effect  of  the  will,  or  that  any  such 
effect  could  be  given  to  iU 

[The  Vice-chancellor: — I  will  not  trouble  you  to 
argue  that  point :  for  the  words :  '*  the  interest  thereof," 
are  applied  to  the  sum  of  10,000 1,  only ;  and  it  seems 
to  me  that,  of  necessity,  those  words  cannot  mean  the 
interest  to  accrue  during  the  infant's  minority.] — ^The 
will  then  bemg  out  of  the  question,  I  ask  for  a  refer- 
ence to  the  Master  in  such  terms  as  will  give  Mrs. 
TibbiU  the  benefit  of  every  shilling  which  can  be 
brought  by  her  into  account  and  set  off  i^nst  the 
daim  of  Colonel  Siopford. 

The  Vice-Chancellor  : 

In  this  case  the  young  lady  in  question,  was  contin- 
gently entitled,  under  the  settlement  made  on  the  mar- 
riage of  her  father  and  mother,  to  the  sum  of  10,000  /., 
which  was  secured  by  a  term  of  600  years,  and  also  to 
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the  sum  of  13,793/.  Consols:  and  the  trustees  of  the  1840. 

settlement,  if  they  had  thought  proper,  might  have  *  "^  ' 
applied  the  whole  of  the  interest  of  the  10,000/.,  at  Stopford 
four  per  Cent.,  and  of  the  dividends  of  the  13,793/.  . 

Oxisols,  for  her  maintenance  and  education,  during  her    Canterbury. 
minority  or  until  she  married.     In  point  of  fact,  how- 
ever, the  trustees  never  exercised  any  discretion  what- 
ever, as  to  the  amount  of  the  sum  proper  to  be  allowed 
for  the  purposes  before  mentioned. 

The  young  lady  lived  with  Colonel  Stopford,  who 
had  married  her  mother  after  her  father's  death ;  and 
the  trustees  allowed  her  gi-andmother  to  receive  the 
whole  rents  of  the  estates  comprised  in  the  term  of  years, 
of  which  she  was  tenant  for  life  subject  to  the  term; 
and  also  allowed  her  to  receive  the  dividends  of  the 
Consols.  It  is  stated,  however,  that  the  trustees,  if  their 
attention  had  been  called  to  the  subject,  would  have 
allowed  for  the  young  lady's  maintenance  and  educa- 
tion, 550  /.  a  year  at  one  time,  and  700  /.  at  a  subse- 
quent time;  so  that,  at  any  rate,  they  would  have 
allowed  considerably  beyond  300/.  a  year,  which  was 
the  amount  of  what  Mrs.  Tibbiis,  herself,  paid  for  the 
maintenance  of  her  grandchild.  Although  the  discre- 
tion to  which  I  have  alluded,  was  vested  in  the  trustees, 
yet  it  seems  that  they  did  not  exercise  it,  because 
Colonel  and  Mrs.  Stopford  were  not  aware  of  the  pro- 
vision made,  by  the  settlement,  for  the  maintenance 
and  education  of  Miss  Tibbits,  and,  therefore,  never 
applied  to  the  trustees  to  exercise  any  discretion  on  the 
subject.  It  seems  to  be  very  singular  indeed  that  they 
were  not  aware  of  it ;  because  Colonel  Stopford  and  his 
wife  took  a  benefit  under  the  codicil  to  the  will ;  and 
the  will  itself  seems  sufficiently  to  call  the  attention  of 
parties  who  read  it,  to  the  fact  that  there  was  this  set- 
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1840.         tlement,  both  of  the  10,000/.  and  also  of  the  Consols, 

*        "        '      for  the  benefit  of  the  testator's  grand-daughter ;  and, 

Stopford      indeed,  the  very  provision  that  the  will  makes  for  the 

y^'  grand-daughter  releasing  her  right  to  those  sums  as 

CANTKRBuaT.  ^^^^  ^  ^^^  should  be  Competent  SO  to  do,  sufficiently 

indicates  the  fact  that  a  portion  was  provided  for  her, 
and  that  she  was  entitled  to  be  maintained  and  educated 
out  of  the  income  of  it,  until  the  capital  should  become 
vested  in  her;  although  nothing  very  definite  is  said 
about  the  discretion  of  the  trustees.  But,  as  I  said 
before,  the  trustees  did  not  exercise  any  discretion; 
and  matters  were  allowed  to  go  on  as  before,  until  after 
the  marriage  of  the  young  lady,  and  then  this  bill  was 
filed,  which  demands  payment  of  that  sum  which  ought 
to  have  been  allowed,  if  the  trustees  had  exercised  the 
discretion  given  to  them  by  the  settlement. 

Now  I  cannot  but  think  that  the  letter  which  was 
written  to  Mrs.  HbbitSf  by  the  trustees,  sufficiently 
shows  what  the  opinion  of  the  trustees  was,  and  that, 
therefore,  though  there  may  be  no  admission  in  the  an- 
swer of  Mrs.  Tibbits,  that  enough  was  not  paid ;  yet 
the  mode  in  which  the  trustees  have  dealt  with  the 
question,  raises  sufficient  grounds  for  directing  an  in- 
quiry on  the  subject.  My  opinion  is  that  if,  in  point  of 
fact,  Colonel  Stopford  was  at  any  expense  for  the  main- 
tenance and  education  of  this  young  lady  in  a  liberal 
manner,  beyond  what  the  sum  of  300  /.  a  year  allowed 
by  the  grandmother,  would  satisfy,  according  to  the 
doctrine  of  this  Court,  he  would  have  been  entitled 
to  have  called  on  the  trustees  to  exercise  the  discretion 
given  to  them  by  the  settlement,  if  he  had  been  aware 
that  they  had  any  such  discretion;  and,  if  they  had 
exercised  a  fair  discretion,  he  would  then  have  received, 
from  them,  what  they  thought  proper  to  be  allowed ; 
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and,  if  the  Court  had  thought  that  the  discretion  was 
&irly  exercised,  he  could  have  obtained  no  more.  But, 
if  the  trustees  had  not  chosen  to  exercise  any  discretion 
on  the  matter,  I  take  it  to  be  perfectly  clear  that  this 
Court  would  have  interfered,  and  have  exercised  a  dis- 
cretion for  them. 

Inasmuch  as  what  has  occurred  in  this  case,  appears  to 
have  happened  by  a  sort  of  mistake,  by  an  accidental 
want  of  knowledge  or  consideration  of  what  the  real  cir- 
cumstances of  the  case  were,  I  apprehend  that  this  Court 
will  interfere. 

And  as  the  sums  of  money  which  might  have  been 
applicable  for  the  increased  maintenance,  have  been,  in 
fiu^,  received  by  Mrs.  I^bbits,  I  do  not  feel  my  mind 
very  much  oppressed  by  the  objection  that  there  are 
not  sufficient  parties  before  the  Court :  because  I  ap- 
prehend that  the  money  which  ought  to  have  satisfied 
the  increased  mamtenance,  did,  by  mistake,  come  into 
the  hands  of  Mrs.  Titbits.  She,  therefore,  is  the  per- 
son who  can,  eventually,  be  made  accountable  for  it ;  and 
I  do  not  think  it  necessary,  at  present,  that  there  should 
be  any  further  parties  to  the  record.  My  opinion,  there- 
fore, is  that  there  ought  to  be  such  a  reference  as  that 
which  is  asked. 

Let  it,  therefore,  be  referred,  to  the  Master ^  to  inquire 
and  state  what,  if  anything,  is  proper  to  be  allowed  and 
paid  to  the  Plaintiff,  Colonel  Stopford,  in  respect  of  the 
expenses  of  the  maintenance  and  education  of  the  infant, 
from  the  death  of  her  grandfather  to  the  time  of  her 
marriage,  beyond  the  yearly  sum  of  300/.,  with  liberty 
to  state  all  special  circumstances ;  and  reserve  further 
directions,  and  give  all  parties  liberty  to  apply  as  they 
shall  be  advised. 

H  2 
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Stoppord 

Lord 
Cavterburt. 
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Parties. 
Insohent. 
Assignee. 

Although,  on 
the  death  of  the 
assignee  of  an 
insolvent's  es- 
tate, axw  cre- 
ditor of  the 
insolvent  may 
get  a  new  as- 
signee appoint- 
ed by  the  In- 
solvent Debtors* 
Court,  and  all 
the  insolvent's 
property  which 
was  vested  in 
the  deceased, 
will  immediately 
thereupon  be- 
come vested  in 
the  new  as- 
sienee,  yet, 
where  no  new 
assignee  has 
been  appointed, 
a  party  having  a 
demand  against 
the  insolvent, 
but  not  having 
proved  under 
the  insolvency, 
may  sue  the 
executors  of  the 
deceased  as* 
signee. 


FULCHER  V.  HOWELL. 

The  Plaintiffs  were  interested  in  the  personal  eatate 
of  Nathaniel  Fulcher,  deceased,  under  the  trusts  of 
his  will.  Nathaniel  Fulcher,  a  son  of  the  testator,  was  a 
legatee  under  the  will  and  the  sole  acting  trustee  and 
executor  thereof.  In  August  1824,  the  Plaintiffs  filed 
a  bill  against  Nathaniel  Fulclier,  the  son,  and  the 
other  executors  and  trustees,  praying  that  the  trusts  of 
the  will  might  be  executed  under  the  direction  of  the 
Court,  and  that  an  account  might  be  taken  of  the  tes- 
tator's personal  estate  and  effects  which  had  been  re- 
ceived by  Nathaniel  Fulcher  the  son,  and  that  the  same 
might  be  applied  in  a  due  course  of  administration ; 
and  that  Nathaniel  Fulcher,  the  son,  might  be  decreed 
to  make  good  what  should  appear  to  be  due  from  him 
on  taking  the  account,  and  might  be  charged  with  inte- 
rest on  sums  improperly  retained,  received  or  converted 
by  him. 

All  the  Defendants  answered  the  bill,  and  a  receiver 
of  the  testator's  personal  estate  was  appointed ;  but  no 
further  proceedings  were  had  in  the  suit  until  May 
1840,  when  the  Plaintiffs  filed  a  supplemental  bill, 
alleging  that  it  had  been  lately  discovered,  as  the  fact 
was,  that,  on  or  about  the  3d  of  March  1828,  Nathaniel 
Fulcher,  the  son,  took  the  benefit  of  the  Act  then  in 
force  for  the  relief  of  Insolvent  Debtors,  and  that  his 
estate  and  effects  were  assigned  to  Oeorge  Howell,  in 
trust  for  himself  and  the  other  creditors  o£  Nathaniel  Ful- 
cher ;  and  that  the  Plaintiffs  were  advised  that  the  bene-, 
fidal  estate  and  interest  of  Nathaniel  Fulcher  under  the 
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will  of  the  testator,  thereby  became  vested  in  Howett, 
subject,  nevertheless,  to  such  equities  as  affected  the 
same,  as  against  Nathaniel  Fulcher,  in  favour  of  the 
Plaintiffs  and  the  other  parties  interested  under  the 
will :  that,  in  May  1832,  Howell  died,  having  made  his 
will,  and  thereby  appointed  the  Defendants,  Ann  Bar- 
bara  Howell,  Thomas  Foster,  Thomas  Lovell  Rogers 
and  WilHam  White^  executrix  and  executors  thereof: 
that,  by  reason  of  the  insolvency  of  Nathaniel  Fulcher 
and  of  the  assignment  of  his  estate  and  effects,  the 
original  suit  and  the  proceedings  therein  became  defec- 
tive ;  and  that  the  Plaintiffs  were  advised  that,  inasmuch 
as  no  assignee  of  the  estate  and  effects  of  Nathaniel 
Ftdcher  had  been  appointed  in  the  place  of  Howell, 
Nathaniel  Fu/cher*B  beneficial  estate  and  interest  under 
the  will,  became,  upon  Howell's  death,  and  still  were 
vested  in  the  Defendants  as  bis  representatives;  and 
that  the  Plaintiffs  were  entitled  to  prosecute  the  suit 
against  them  and  to  have  the  same  or  the  like  relief  in 
respect  of  the  defaults,  misfeasances  and  liabilities  of 
Nathaniel  Fulcher,  in  the  original  bill  mentioned,  in 
respect  of  such  beneficial  estate  and  interest,  as  they 
would  have  been  entitled  to  have  against  Nathaniel 
Fulcher,  if  he  had  not  become  insolvent  and  made  such 
assignment  of  his  estate  and  effects  as  before  mentioned : 
that  the  Defendants,  as  representing  Nathaniel  Fulcher ^^ 
claimed  to  be  entitled  to  such  beneficial  estate  and  inte- 
rest as  Nathaniel  Fulcher  was  entitled  to  at  the  time 
of  his  discharge  under  his  insolvency. 
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The  supplemental  bill  prayed  that  the  Plaintiffs 
might  be  declared  to  be  entitled  to  the  benefit  of  the 
original  suit  and  the  proceedings  therein,  and  to  prose- 
cute the  same  against  the  Defendants  as  Howell's  legal 
personal  representatives ;  and  that  they  might  have  the 
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1 840.  same  or  the  like  relief  in  respect  of  the  matters  contained 

'        '        '      in  the  original  bill,  and,  in  particular,  as  to  the  defaults, 
FuLCMSR       misfeasances  and  liabilities  of  Nathaniel  Fulcher  in  the 

original  bill  mentioned,  in  respect  of  his  said  beneficial 
estate  and  interest,  so  far  as  the  same  would  extend  and 
could  be  made  available,  as  they  would  have  been  enti- 
tled to  against  Nathaniel  Fulcher  if  he  had  not  become 
insolyent  and  not  made  the  said  assignment  of  his  estate 
and  effects. 

The  Defendants  demurred  to  the  supplemental  biU, 
because  no  assignee  of  Nathaniel  Fulcher,  the  insolvent, 
was  made  a  party  thereto. 

Mr.  Jacob  and  Mr.  Chandless,  in  support  of  the 
demurrer : 

The  bill  seeks  to  chaxge  the  interest  of  the  insolvent 
executor,  with  all  his  defaults  and  misfeasances;  but 
no  person  capable  of  protectiii^  the  interest  of  the  cre- 
ditors under  the  insolvency,  is  a  party  to  the  suit.  It 
is  of  the  utmost  importance^  to  the  creditors^  that  there 
should  be  an  assignee  appointed :  and,  under  the  65th 
sect,  of  1  &  2  Vict.  c.  110  (for  abolishing  arrest  on 
mesne  process  in  civil  actions,  except  in  certain  cases ; 
lor  extending  the  remedies  of  creditors  against  the  pro- 
perty of  debtors ;  and  for  amending  the  laws  for  the 
relief  of  insolvent  debtors  in  England)  the  Plaintiffs 
may  get  a  new  assignee  appointed  at  any  time.  That 
section  enacts  that,  in  case  of  the  death  of  an  assignee 
of  the  estate  and  effects  of  an  insolvent,  it  shall  be  law- 
ful, for  any  creditor  of  the  insolvent,  to  apply,  to  the 
Insolyent  Debtors'  Court,  to  appoint  a  new  assignee, 
with  like  powers  and  authorities  as  are  given,  by  the 
Act,  to  the  original  assignee ;  and  that  the  Court  shall 
have  power  to  compel  the  heirs,  executors  oradminis- 
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trators  of  the  deceased  assignee,  to  account  for  and 
deliver  up  to  the  Court,  or  as  the  Court  shall  order,  all 
such  estate  and  effects,  books,  papers,  writings, *deeds 
and  other  evidences  relating  thereto  as  shall  remain  in 
his  or  their  hands,  to  be  applied  for  the  purposes  of  the 
Act ;  and  that  the  decision  of  the  Court  in  the  matters 
aforesaid  shall  be  final  and  conclusive ;  and,  that  from 
and  immediately  after  such  appointment  of  a  new 
assignee  and  by  virtue  of  the  order  of  the  Court  in  that 
behalf,  all  the  estate,  effects,  rights  and  powers  of  the 
insolvent,  vested  in  the  former  assignee,  shall  become 
vested  in  the  new  assignee,  without  any  assignment  or 
conve3rance  executed  in  that  behalf.  So  that  any  cre- 
ditor of  the  insolvent  may  get  a  new  assignee  appointed^ 
and,  as  the  Act  vests  all  the  insolvent's  property  in  the 
new  assignee,  without  a  second  assignment  being  made, 
it  takes  away  from  the  representatives  of  the  deceased 
assignee,  all  power  of  interfering  with  the  property. 
The  reasoning  of  Sir  John  Leachy  V.  C.  in  Lloyd  v.  Zait- 
der  (a)  is  very  applicable  to  the  present  case.  His 
Honor  says:  ''It  must  be  admitted  that  the  real  estate 
of  the  bankrupt,  is  not  formally  taken  out  of  him,  until 
a  bargain  and  sale  is  executed ;  but  the  effect  of  the 
bankrupt  laws  is  immediately  to  vest  the  real  estate  of 
the  bankrupt,  potentially,  though  not  formally,  in  the 
assignees.  They  can  call  for  the  formal  transfer  at 
their  pleasure ;  and  the  real  estate  of  the  bankrupt  is 
as  much  bound  by  the  contracts  of  the  assignees  before 
the  bargain  and  sale,  as  it  is  afterwards.  Before  the 
bargain  and  sale,  therefore,  all  beneficial  interest  is  out 
of  the  bankrupt,  and  he  differs  from  every  other  person 
who,  in  form,  retains  a  legal  estate;  that  he  has  no 
power  of  affecting  that  estate ;  and  that  it  passes  from 

(a)  5  Madd.  aS'i  ;  see  dSg. 
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him,  not  by  his  own  act,  but  by  the  act  of  others,  and 
without  his  will.  Having  thus  neither  interest  nor 
power,  in  the  subject  of  the  suit,  which  requires  to  be 
bound  by  the  decree  of  the  Court,  it  is  difficult  to  con- 
ceive any  principle  upon  which  he  can  be  considered  as 
a  necessary  party. " 

Mr.  Knight  Bruce  and  Mr.  Anderdon,  in  support  of 
the  bill,  said  that  the  Plaintiffs  had  not  gone  in  and 
proved  under  the  insolvency,  and,  therefore,  the  section 
of  the  Act  which  had  been  referred  to,  did  not  apply  to 
them. 

Mr.  Chandless,  in  reply,  said  that  any  creditor  of  the 
insolvent  might  apply,  to  the  Insolvent  Debtors*  Court, 
to  have  a  new  assignee  appointed,  whether  he  had 
proved  under  the  insolvency  or  not. 

The  Vice-Chancellor  : 

I  do  not  accede  to  the  objectipn  that  has  been  made 
to  the  supplemental  bill  in  this  case. 

• 

It  seems  to  me  that,  as  a  matter  of  course,  all  the 
interest  in  the  property  of  the  insolvent  which  was  ves-  ' 
ted  in  the  deceased  assignee,  does,  by  operation  of  law, 
vest  in  his  executors,  until  a  new  assignee  is  appointed  ; 
and  that,  when  a  new  assignee  is  appointed,  all  the 
interest  of  the  executors,  vests,  under  the  Act,  in  that 
new  assignee:  and  if,  in  the  intermediate  time,  any 
money  or  other  property  belonging  to  the  insolvent, 
comes  to  the  hands  of  the  executors,  the  section  of  the 
Act  which  has  been  referred  to,  enables  the  Insolvent 
Debtors'  Court  to  order  the  executors  to  deliver  it  up 
to  the  new  assignee. 
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In  this  case,  however,  no  new  assignee  has  been 
appointed  ;  and,  as  the  Plaintiffs  have  not  gone  in  and 
proved  against  the  insolvent's  estate,  they  are  not  in  a 
situation  to  apply^  to  the  Insolvent  Debtors'  Courts  for 
the  appointment  of  a  new  assignee:  and,  therefore, 
I  think  that  it  was  justifiable,  in  them,  to  file  the  sup- 
plemental  bill  against  the  executors  of  the  deceased 

assignee. 

Demurrer  overruled. 
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In  August  1835  Sir  Thomas  Champneys  took  the  benefit 
of  the  Act  then  in  force  for  the  relief  of  insolvent  debtors. 
At  that  time  he  and  Lady  Champneys,  his  wife,  were 
seized,  in  right  of  the  latter,  of  estates  in  Cheshire  and  An  insolvent 

other  counties,  for  the  life  of  Lady  Champneys.     By  debtor  and  his 

wire  convGved 
an  indenture  dated  the  J  3th  of  August  1838,  and  made  estates  belong- 
between  the  Defendants   Robinson  and    Gillett,  who  ing  to  the  latter, 
were  the  assignees  of  the  insolvent's  estate,  of  the  first  ^^^^  ^^^^  'j^y 
part,  the  insolvent  and  his  wife,  of  the  second  part,  35,000/.  to 

Lord  Mostyn,  of  the  third  part,  and  the  Defendants  ^^  insolvent's 
^  r     '  assignees  (who 

Bateman  and  Laiorence,  of  the  fourth  part,  after  reciting  were  parties  to 

that  Lord  Mostyn,  being  desirous  of  making  a  contract  ^e  deed),  for 
for  the  purchase  of  the  before-mentioned  estates  (which  j^jg  creditors, 
were  comprised  in  the  schedules  to  the  indentures,)  had  The  insolvent 

made  two  proposals  for  such  contract  (that  is  to  say),  "*cd  before  that 
'^    ^  ^  •''"  sum  was  raised ; 

and,  after  his  death,  the  assignees  made  a  compromise  with  his 

widow,  by  which  they  aereed  to  accept,  from  her,  a  smaller  sum. 

One  of  the  creditors  filed  a  bill  against  the  assignees,  the  trustees 

and  the  widow,  charging  them  with  collusion,  and  praying  that 

the  trusts  of  the  conveyance  might  be  performed,  and  that  the 

Defendants  might  be  restrained  from  carrying  the  compromise 

into  effect.     A  demurrer,  by  the  assignees,  for  want  of  equity,  was 

allowed ;  as  the  Plaintiff  ought  to  have  applied,  to  the  Insolvent 

Debtors'  Court,  to  remove  the  assignees. 


y 
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1 840.  first,  he  had  proposed  to  pay  36^000  /•  for  the  purchase 

of  the   estate  and  interest  of  Sir  Thomas  Champneys 

and  his  assignees  in  the  premises  :  and,  secondly,  as  the 

RoBivsoK       consideration  for  the  purchase  of  Lady   Champneys* 

estate  and  interest,  to  grant  to  her  a  yearly  rent-charge 
.  of  400  L  for  her  separate  use,  for  her  life,  to  be  charged 
on  a  competent  part  of  the  hereditaments  comprised  in 
the  first  schedule  to  the  indenture;  and,  after  further 
reciting  that  Lady  Champneys  was  desirous  that  such 
contract  should   be   entered  into,  and  was  willing  to 
accept    Lord    Mostyn^s    second    proposal ;    and    that 
Robinson  and  Oillett  were  of  opinion  that  it  would  be 
very  advantageous  to  Sir  Thomases  creditors,  named  in 
the  schedule  filed  by  him  on  his  insolvency,  to  accept 
Lord  Mostyn*B  first  proposal  :   it  was  agreed  and  de- 
clared, by  and  between  the  parties,  that  Lord  Mbsiyn 
contracted  to  purchase  the  hereditaments  comprised  in 
the  first  and  second  schedules  to  the  indenture,  for 
Lady  Champneys'  life  :  that  Lord  Mostyn  should,  as  the 
consideration  for  the  purchase  of  the  estate  and  interest 
of  Sir  Tliomas  Champneys  and  his  assignees  in  the  pre- 
mises,  pay  35,000  Z.  to  Robinson  and  Gillett:  and,  as 
the  consideration  for  the  purchase   of  Lady  Champ^ 
neys*  interest,  should  grant,  to  trustees  to  be  named  by 
her,  a  rent-charge  of  400  /•  a  year,  for  her  separate  use 
during  her  life,  to  be  charged  on  a  competent  part  of 
the  hereditaments  comprised  in  the  first  schedule  to  the 
indenture;  and  should  also  grant  to  trustees,  for  her 
separate  use,  a  lease  for  99  years,  at  a  peppercorn 
rent,  of  the  hereditaments  comprised  in  the  second 
schedulie:   that  RoiiHson   and    GiUett   would   imme- 
diately proceed  to  take  the  steps  directed  to  be  taken 
by  the  Act  7  O.  4,  c.  67,  previous  to  the  sale  of  the 
real  estates  of  an  insolvent  debtor,  and  use  their  utmost 
endeavours  to  obtain  the  authority,  required  by  that  Act, 
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to  sell  their  estate  and  interest  in  the  hei'editaments  com- 
prised in  the  first  and  second  schedules  to  the  indenture ; 
and,  if  they  obtained  such  authority,  would,  thereupon, 
put  up  such  estate  and  interest  to  sale  by  auction,  and 
permit  such  sale  to  take  place  without  any  reserved 
price  or  bidding,  except  so  far  as  the  proposed  bidding 
of  35,000/.  by  Lord  Mastyn,  might  be  so  deemed ; 
and,  if  Lord  Mottgn  should,  at  any  such  sale,  bid 
36,000/.  or  any  higher  sum  for  such  estate  and  interest, 
and  there  should  be  no  higher  bidding,  then  such  estate 
and  interest  should  be  knocked  down  to  him ;  but,  if 
there  should  be  a  higher  bidding,  and  Lord  Maityn 
should  not  think  fit  to  bid  more,  then  it  was  agreed 
that  such  estate  and  interest  should  not  be  knocked 
down  to  him,  and  he  should  not  be  the  purchaser 
thereof  or  in  any  manner  bound  by  any  of  the  covenants 
or  agreements  contained  in  the  indenture :  and,  by  the 
same  indenture.  Sir  Thomas  and  Lady  Champneys 
conveyed  the  hereditaments  comprised  in  the  first  and 
second  schedules  thereto,  to  the  Defendants,  Bateman 
and  Lawrence^  and  their  heirs,  for  Lady  Ckampneys* 
life,  upon  trust  that  they  should,  upon  the  perfonnance, 
by  Lord  Mostyn,  of  the  contract  thereby  entered  into 
by  him,  convey  the  same  to  him  and  his  heirs  for  Lady 
Champneys^  life  *. 

By  an  indenture  bearing  even  date  with,  but  executed 
after  the  before-mentioned  indenture,  and  made  between 
Sir  Thomas  and  Lady  Champneys,  of  the  one  part,  and 
Robinson  and  Gilleit,  of  the  other  part,  after  reciting, 
amongst  other  things,  that,  in  order  to  secure,  to  Lady 
Champneys,  a  conveyance  to  trustees  for  her  separate 

*  The  contents  of  the  above  deed,  and  of  the  one  that 
follows,  were  correctly  taken  from  the  brief  with  which  the 
Rqiorter  was  furnished. 
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use^  of  the  hereditaments  comprised  in  the  ^lecond  sche- 
dule to  the  first^mentioned  indenture,  for  all  the  estate 
and  interest  of  Robinson  and  Oillett  as  such  assignees  as 
aforesaid  therein,  and  also  to  prevent  any  prejudice  or 
loss  arising  to  the  creditors  of  Sir  Thomas^  named  in  the 
schedule  filed  by  him,  if  he  should  die  in  Lady  Champ- 
neys*  lifetime^  the  parties  thereto  had  agreed  to  enter  into 
^he  additional  stipulations  thereinafter  contained :  it  was 
agreed  and  declared,  between  and  by  such  parties,  that, 
in  case  the  completion  of  Lord  Mostyn'a  contract  should 
be  prevented  by  the  premises  intended  to  be  put  up  to 
auction  being  knocked  down  to  any  other  or  higher 
bidder,  Lady  Champneys  should  not  be  bound  to  concur 
in  or  do  any  act  to  give  effect  to  any  conveyance  to  such 
other  purchaser;   but,  in  that  case,  her  right  should 
remain  in  the  same  condition  as  if  the  first  mentioned 
indenture  had  not  been  made :  but,  in  case  the  sale  to 
Lord  Mostyn,  or  any  other  sale  of  the  premises  in- 
tended to  be  put  up  to  auction,  should  not  take  place  or 
should  not  be  completed,  either  by  reason  of  Sir  Thomases 
death  in  Lady  Champneys*  lifetime,  or  from  any  othe^ 
cause,  then  Robinson  and  Gilktt,  and  all  other  necessary 
parties,  should  convey  the  hereditaments  comprised  in  the 
second  schedule  to  the  first-mentioned  indenture^  to  two 
or  more  trustees,  to  be  nominated  by  Lady  Champneys, 
in  trust  for  her  separate  use,  during  her  life,  and  should 
convey  the  hereditaments  mentioned  in  the  first  schedule 
to  the  same  indenture,  in  such  manner  that  the  same 
m^ht  be  vested  in   Robinson  and  GiUettf  for  Lady 
Champneys'  life,  upon  trust  that  they  should  receive 
the  rents  of  the  same  hereditaments  until  they  should 
have  received  the  sum  of  36,000  /.  therefrom,  and  should 
then  convey  the  same  hereditaments  to  other  trustees,  to 
be  named  by  Lady  Champneys,  for  the  then  remainder  of 
her  life ;  and  that  Robinson  and  Gillett  would  use  their 
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endeavoura  to  procure  Sir  7%oma«'8  creditors  whose 
debts  were  specified  in  his  schedule  and  still  remained 
unsatisfied,  to  ratify  and  confirm  that  indenture  and 
also  the  one  before  mentioned. 

The  plaintiff  was  one  of  the  creditors  above  referred 
to ;  and  the  contents  of  the  two  before-mentioned  in- 
denturesy  (wbich  were  acknowledged,  by  Lady  Champ- 
neys,  pursuant  to  the  Act  for  abolishing  fines  and  reco- 
veries) were  communicated,  by  Robinson  and  Gilkit,  to 
the  Plaintiff  as  one  of  such  creditors,  and  as  a  person 
interested  under  the  provisions  of  those  indentures ;  and 
he  assented  to  the  terms  thereof. 

Shortly  after  the  execution  of  those  indentures  and 
upon  the  faith  that  the  provisions  thereof  would  be  carried 
into  effect.  Lady  Champneys  was  let  into  and  had  ever 
since  continued  in  the  possession  or  receipt  of  the  rents 
of  the  hereditaments  comprised  in  the  second  schedule 
to  the  first  indenture- 
In  November  1838,  Robinson  and  Gillett  put  up  to 
auction  the  estates  and  interest  agreed  to  be  sold  as  be- 
forementioned ;  and  the  same  were  knocked  down,  not 
to  Lord  Mostyn,  but  to  one  Wall,  for  the  sum  of  50,000/. 
Wall,  as  it  was  alleged,  was  a  person  without  the  means 
of  completing,  and  had  refused  to  complete  the  purchase, 
and  such  purchase  had  not  been  and  never  could  be 
completed. 

Sir  Thomas  Champneys  died  on  the  21st  of  November 
1830,  and  Lady  Champneys  was  his  sole  legal  personal 
represefitatwe. 

The  bill,  after  stating  as  above,  alleged  that  the  first 
indenture  of  the  13th  of  August  1838,  had  become 
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inoperative^  save  as  to  the  conveyance  thereby  made 
to  Bateman  and  Lawrence  ;  but  that  the  second  inden- 
ture of  the  same  date^  became  operative^  and  that  the 
hereditaments  specified  in  the  first  schedule  to  the  first 
indenture,  ought  to  have  been  conveyed,  by  Bateman 
and  Lawrence,  to  Robinson  and  Gillett,  for  Lady 
Champneyi*  life,  upon  the  trusts  of  the  second  indenture, 
under  which  the  plaintiff  was  interested  as  a  creditor  of 
Sir  Thomas  Champneys:  but  that  Robinson  and  Gt/- 
lett,  acting  in  concert  and  collusion  with  BtUeman,  (who 
was  Lady  Champneys'  solicitor  and  the  trustee  named 
in  her  behalf  in  the  first  indenture),  and  with  Lawrence, 
(who  was  the  solicitor  of  Robinson  and  Gillett),  and  also 
with  Lady  Champneys,  had,  (notwithstanding  the  Plain- 
tiff had  made  to  them  several  applications  to  have  the 
arrangement,  contained  in  the  second  indenture,  as  to 
the  estates  mentioned  in  the  first  schedule  to  the  first 
indenture,  and  as  to  the  rents  thereof,  carried  into  effect, 
and,  in  the  mean  time,  to  have  such  rents  secured) 
not  only  refused  so  to  do,  but  had  permitted  Lady 
Champneys  to  receive  the  rents  of  such  estates  accrued 
since  Sir  Thomas's  death,  or  had  permitted  Bateman  and 
Lawrence  to  receive  and  pay  the  same  to  Lady  Champa 
neys,  instead  of  receiving  and  applying  the  same  for  the 
purpose  of  making  up  the  35,000/. ;  and  that  Robinson 
and  Gillett,  acting  in  collusion  and  concert  as  aforesaid, 
had  omitted  and  refused  to  take  any  measures  to  prevent 
such  misapplication  of  the  said  rents,  or  to  have  the  same 
paid  to  them  or  secured ;  and  that  they  had  actually 
proposed  to  accept  21,500/.  from  Lady  Champneys, 
in  full  of  the  35,000/.  :  that  the  Plaintiff,  as  a  creditor 
of  Sir  Thomas  Champneys  to  a  large  amount,  being 
greatly  interested  in  having  the  35,000/,  raised  under 
the  provisions  of  the  second  indenture,  had  requested 
Bateman    and    Lawrence  not   to   reconvey,   to   Lady 
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Champneifs,  the  estates  mentioned  in  the  first  schedule 
to  the  first  indenture,  until  Robiiuon  and  GiUett  should 
bave  fully  received  the  35,000  L,  and  the  Plaintiff*  had 
given  the  two  lastF-mentioned  parties,  as  well  as  Battman 
and  Lawrence f  notice  to  such  effect;  but,  nevertheless, 
Robinson  and  GiUeit,  acting  in  concert  with  Lady  Champ^ 
ney$  threatened  to  accept  the  21,500  Z.  in  full  of  the 
85,000/.,  and,  thereupon,  to  discharge  Lady  Champneys 
and  the  estates  comprised  in  the  first  schedule,  from  the 
35,000/.;  and  that  Bateman  and  Latorence,  acting  in 
concert  with  Robinson,  GiUett,  and  Lady  Champney$, 
threatened  to  leconvey  those  estates  to  her.  The  bill  then 
set  forth  a  letter  of  the  10th  of  May  1840,  from  Robinson 
and  GiUett's  solicitor,  to  the  Plaintiff's  solicitor,  stating 
that  the  draft  of  the  reconveyance  of  the  estates  in  the 
first  schedule,  to  Lady  Champneys,  was  prepared  and 
would  probably  be  executed  early  in  the  ensuing  week, 
and  the  contemplated  arrangements  with  Lady  Champa 
neys  carried  into  effect;  and  that  nothing  short  of  a 
rule  or  order  of  Court  would  stop  them.  The  bill  then 
alleged  that  the  Defendants  at  times  pretended  that 
Robinson  and  Gillett  were  creditors  of  Sir  Thomas 
Champneys,  and  that  there  were  other  creditors  be- 
sides them  and  the  Plaintiff  (whose  names,  however, 
if  any  such  there  were,  the  Plaintiff  did  not  know  and 
the  Defendants  refused  to  disclose) ;  and  that  Robinson 
and  Gillett  and  such  other  alleged  creditors  being,  as 
they  pretended,  the  major  part  in  value,  were  desirous 
and  had  come  to  some  resolution,  which  had  been 
sanctioned  by  the  Insolvent  Debtors'  Court,  that  the 
proposal  made  to  Lady  Champneys,  should  be  adopted ; 
but  the  Plaintiff  charged  the  contrary,  and  that  it  was 
not  competent  for  Robinson  and  Gillett  and  such  other 
allied  creditors,  if  any,  or  for  the  Insolvent  Debtors* 
Court,  to  bind  the  Plainti^s  interest  in  respect  of  the 
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rents  receivable  under  the  second  indenture,  or  to  consent 
to,  or  sanction  or  direct  that  proposal  to  be  carried  into 
effect  against  the  Plaintiffs  wish ;  nor  had  the  said  Court 
any  jurisdiction  over  or  in  rapect  of  such  rents,  or  to 
secure  or  apply,  or  give  any  directions  as  to  the  same ;  and 
such  Court  had,  in  fact,  disavowed  and  refused  to  exer^ 
cise  any  sixh  jurisdiction :  that^  under  the  circumstances 
aforesaid,  the  rents  of  the  hereditaments  comprised  in 
the  first  schedule,  accrued  since  Sir  Thomas  Champneyi' 
death,  were  in  great  danger  of  being,  and,  in  fact,  would 
be  lost  unless  the  Court  of  Chancery  would  immediately 
interfere  and  grant  the  relief  thereinafter  prayed. 


The  bill  prayed  that  the  trusts  and  agreements  of  the 
second  indenture  of  the  13th  of  August  1838  might,  so 
far  as  might  be  proper,  be  carried  into  execution  under 
the  direction  of  the  Court ;  and  that  Robinson  and 
GiUett  might  be  made  answerable  for  the  rents  of  the 
estates  in  the  first  schedule,  accrued  since  the  death 
of  Sir  Thomas  Champneys,  which  had  been  received  by 
them  or  by  their  order  or  for  their  use,  oc  which  they, 
without  wilful  default,  might  have  receiv*ed ;  and  that 
such  rents  might  be  duly  applied ;  and  that  Robinson 
and  Gillett  respectively  might  be  restrained  from  carry- 
ing into  effect  the  arrangement  with  Lady  Champneys, 
and  from  releasing  her  or  the  last-mentioned  estates, 
from  the  35,000/.;  and  that  ^a^^man  and  Lawrence 
might  be  restrained  from  conveying  the  same  estates,  to 
Lady  Champneys,  and  from  conveying  or  parting  with 
their  estate  or  interest  therein  otherwise  than  to  Robin- 
son and  Gillett  in  pursuance  of  the  second  indenture, 
and  from  paying  to  Lady  Champneys  or  otherwise  than 
into  the  Court  to  the  credit  of  the  cause,  the  rents  of 
the  same  estates  accrued  since  the  death  of  Sir  Thomas 
Champneys,  which  had  been  or  should  be  received  by 
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Baieman  and  Latcrence ;  and  that  Lady  Champneys 
might  be  restrained  from  receiving  such  rents^  and  that 
some  person  might  be  appointed  to  receive  the  same. 

The  Defendants,  Robinson  and  Gillett,  demurred  to 
the  bill,  on  four  grounds :  first,  for  want  of  equity : 
Secondly,  because  all  the  creditors  of  Sir  Thomas  Champa 
ntys  whose  names  were  inserted  in  the  schedule  filed  by 
him  on  his  insolvency,  ought  to  have  been  made  parties : 
thirdly,  because  the  bill  ought  to  have  been  filed  by  the 
Plaintiff  on  behalf  of  himself  and  all  other  such  cre- 
ditors; and,  fourthly,  because  a  personal  representa- 
tive of  Sir  Thomasp  was  not  made  a  party  to  the  bill. 

Mr.  Jacob  and  Mr.  Chandkss,  in  support  of  the 
demurrer: 

This  Court  has  no  jurisdiction  in  the  present  case; 
but  the  Plaintiff  must  seek  his  remedy  for   the   acts 
which  he  complains  of,  in  the  Insolvent  Debtors'  Court. 
That  court  has  complete  power  over  the  assignees  of 
insolvents*  estates  (a),  and,  if  an  assignee  will  not  do 
his  duty  or  is  acting  contrary  to  his  duty,  any  creditor 
may  apply,  to  that  court,  and  get  him  removed.     If, 
therefore,  the  Plaintiff  in   this  case  thinks  that  the 
assignees  have  done  wrong  in  making  the  compromise 
with  Lady  Champneys ;  he  ought  to  go  to  the  Insolvent 
Debtors'  Court,  and  get  them  discharged.    There  may 
be  special  cases  which  cannot  be  investigated  before  the 
Insolvent  Debtors'  Court;  but  there  is  no  peculiarity 
in  this  case.    No  deed  has  been  executed  which  has 
given  a  right  to  a  thhrd  party,  who  is  not  subject  to  the 
jurisdiction  of  that  court.    The  object  of  the  bill  is  to 
prevent  a  compromise,  alleged  to  have  been  made  with 
Lady  Champneys^  from  being  carried  into  effect ;  but,  if 

(a)  See  7  Geo.  4,  c.  57,  s,  35>  3^,  37»  S^,  a»d  39. 
Vol.  XI.  1 
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this  were  a  proper  case  for  the  interference  of  a  Court  of 
Equity^  it  is  not  stated^  nor  is  there  any  thing,  in  the  bill, 
to  show  that  the  compromise  will  be  injurious  to  the 
insolvent's  estate;  and,  therefore,  the  fair  inference  is 
that  it  will  be  beneficial.  The  Plaintiff  does  not  say 
that  any  thing  will  be  lost  to  the  estate,  but  only  that 
the  assignees  had  no  right  to  enter  into  the  compro- 
mise, and  that  the  Insolvent  Debtors'  Court  has  no 
power  to  sanction  it,  without  his  consent.  It  is  by  no 
means  of  course  to  set  aside  a  compromise  made  by 
assignees,  though  without  the  consent  of  the  creditors 
or  the  sanction  of  the  court.  An  assignee,  as  well  as 
an  executor,  may,  by  virtue  of  his  office,  make  a  bene- 
ficial compromise ;  and,  although  the  Act  requires  that 
the  assignee  shall  have  the  consent  of  the  major  part 
in  value  of  the  creditors  and  also  the  sanction  of  the 
Court  (&),  yet  that  does  not  take  away  the  power  which 
he  has  by  virtue  of  his  office,  but  was  intended  for  his 
protection.  At  all  events,  this  Court  will  not  entertain  a 
bill  to  set  aside  a  compromise,  which  the  Plaintiff,  him- 
self, does  not  even  allege  to  be  injurious.  The  allega- 
tion of  collusion  is  not  specific ;  and,  if  it  were,  it  would 
only  afford  a  ground  for  applying,  to  the  Insolvent 
Debtors'  Court,  to  remove  the  assignees.  The  statement 
that  it  was  not  competent,  for  the  assignees  or  for  the 
Insolvent  Debtors'  Court,  to  bind  the  Plaintiff's  interest 
in  respect  of  the  rents  receivable  under  the  second 
indenture,  or  to  sanction  or  direct  the  proposal  to  be 
carried  into  effect,  is  the  gravamen  of  the  bill ;  but  that 
is  an  allegation  of  matter  of  law :  and,  therefore,  the 
demurrer  does  not  admit  it.  Hammond  v.  Attwood  (c), 
Kaye  v.  JFosbrooke(d),  Blue  y.Marshull  («),  Pennington 


(b)  See  7  Geo.  4,  c.  57, 
f.  84. 

(c)  3  Madd.  158. 


(d)  Ante,  Vol.  VUI.  p.  aS 

(e)  3P.  W.  381. 
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y.  Heahy  (f).  The  Attornm/^eneral  v.  The  Mayor  and 
Corporation  of  Norwich  (g),  Cawthorn  v.  Chalii  (A). 

Nezty  it  appears,  on  the  face  of  the  bill,  that  there 
^re  unsatisfied  creditors  of  the  insolvent  besides  the 
Plaintiff;  they  are  all  interested  under  the  trusts  of  the 
lecond  deed  of  August  1838,  which  the  bill  prays  may 
be  carried  into  effect  by  the  Court  ^  the  Plaintiff,  there- 
fore, ought  either  to  have  made  all  those  creditors  par- 
ties to  the  bill,  or  ought  to  have  filed  the  bill  on  their 
behalf  as  well  as  his  own. 
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Lastly:  no  personal  representative  of  Sir  Thomas 
Champn0y$^  is  before  the  Court.  He  was  a  party  to  the 
deeds  of  August  1838  ;  and  the  Plaintiff  seems  to  admit 
that  his  personal  representative  is  a  necessary  party ; 
fi)r  he  says,  in  his  bill,  that  Sir  T.  Champneys  died  in 
November  1889,  and  that  Lady  Champneys  is  his  sole 
legal  personal  representative.  A  demurrer  admits  only 
facts  that  are  well  pleaded :  and  it  is  not  sufficient  to 
aver  that  Lady  Champneys  is  Sir  Thomases  sole  legal 
personal  representative:  the  Plaintiff  ought  to  have 
stated  that  she  was  either  his  executor  or  administrator. 
Baker  v.  Harwood  (i). 

Mr.  Girdlestone  and  Mr.  E.  Montagu,  in  support 
of  the  bill : 

With  respect  to  the  last  objection:  the  demurrer 
states,  not  that  an  executor  or  administrator,  but  that 
a  personal  representative  of  Sir  Thomas  Champneys,  is 
not  made  a  party  to  the  bill ;  the  bill,  however,  alleges 
that  Lady  Champneys  is  his  sole  legal  personal  repre- 


(/)  1  Crom.  &  Mees.  402. 
{g)  a   Myl.  &  Cr.  406  j 
#^493. 


(A)  2  Sim.  &Stu.  IS7. 
(i)  ilwie,  Vol.VIl.p.373. 


1  2 
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entative ;  and,  consequently,  that  allegation  is  suffi- 
cient. 

Next :  as  to  the  objection  that  the  Insolvent  Debtors* 
Court,  and  not  a  Court  of  Equity,  has  jurisdiction  in 
the  case  made  by  this  bill.     In  the  first  place,  the  bill 
asks  that  the  trusts  of  a  certain  deed  may  be  carried 
into  execution,  so  (blT  as  may  be  proper :  then  it  asks 
that  Robinson  and  Gillett  may  be  restrained  from  car- 
rying into  effect  the  arrangement  with  Lady  Chatiq>neys 
and  releasing  her  from  the  35,000  /. ;  that  Bateman  and 
Lawrence^  in  whom  the  legal  estate  is  vested,  may  be 
restrained  from  conveying  the  estates  to  Lady  Champ* 
neys  or  paying  to  her  or  permitting  her  to  receive  the 
rents  of  those  estates ;  and  that  she  may  be  restrained 
from  receiving  those  rents ;  and  that  a  receiver  of  them 
may  be  appointed.    There  can  be  no  doubt  that  the 
Plaintiff,  having  an  interest  in  the  trusts  of  the  deed, 
has  a  right  to  have  those  trusts  carried  into  execution ; 
and  that  he  has  that  right  as  against  the  trustees  and 
Lady  Champneys.     Is  not  then  this  Court  the  proper 
tribunal  for  the  Plaintiff  to  resort  to  ?     Is  the  relief 
sought,  relief  which,  under  any  circumstances,  could 
be  obtained  in  the  Insolvent  Debtors'  Court  ?    What 
jurisdiction  has  that  court  over  Lady  Champneysp  or 
over  Bateman  and  Latvrence,  in  whom  the  legal  estate 
is  vested,  under  the  first  deed  of  August  1B38,  for  the 
purpose  of  giving  effect  to  a  contract  entered  into,  by 
the  assignees,  for  the  benefit  of  the  creditors.     How 
could  this  Court  grant  the  relief  asked  by  this  bill,  in 
the  absence  of  the  assignees  ?  If  it  could  not,  they  are 
properly  made  parties.     Besides  the  bill  charges  that 
they  have  permitted  Lady  Champneys  to  receive  the 
rents ;  and,  therefore,  a   specific  act  of  coHusion  is 
charged.    Suppose,  for  a  moment,  that  the  Insolvent 
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Debtors'  Court  has  juiisdiction  in  this  case,  is  it  not 
competent  to  the  Plaintiff  to  come,  to  this  Court,  for  an 
injunction,  until  the  question  whether  the  trusts  of  the 
deed  ought  to  be  performed  or  not,  is  decided  ? — [The 
Vice-chancellor: — If  the  assignee  of  an  insolvent  is 
misconducting  himself  with  respect  to  property  vested 
in  him  for  the  benefit  of  the  creditors;  as»  for  in- 
stance, if  he  is  about  to  sell  the  insolvent's  estate  to  A. 
for  a  grossly  inadequate  price,  the  Insolvent  Debtors' 
Court  will  remove  him.    You  say  that,  because  the 
legal  estate  is  in  trustees,  and  the  trustees  are  going  to 
sell  the  estate,  with  the  concurrence  of  the  assignees, 
for  a  grossly  inadequate  price,  that  it  is  a  case  for  the 
interference  of  a  Court  of  Equity.]— Yes,  and  the  case 
of  Barton  v.  Jatpie  (A)  is  an  authority  for  the  proposi- 
tion.— [The  Vice-Chancellor : — ^There  the  assignee  had 
actually  assigned  the    insolvent's  property;  and  the 
object  of  the  bill  was  to  set  aside  an  act  that  had  been 
actually  done.    Besides,  in  that  case,  the  executor  and 
not  the  assignee,  demurred ;  the  assignee,  therefore, 
did  not  object  to  the  jurisdiction :  but,  here,  the  as- 
Mgnees  do  object  to  the  jurisdiction.] — If,  as  we  con- 
tend, the  bill  in  this  case  is  maintainable  against  Lady 
Champneys  and  the  trustees,  but  would  be  demurrable 
if  the  assignees  were  not  parties  to  it,  the  Plaintiff  has 
a  right  to  make  them  parties.     Kaye  v.  Fosbrooke  is 
an  authority  in  support  of  our  argument :  for,  though 
the  demurrer  was  allowed  in  that  case,  yet  the  principle 
which  we  are  contending  for^  was,  in  a  great  measure, 
conceded  by  the  Court.    There  the  ground  of  the  deci- 
sion was  that  the  facts  chaiged  in  the  bill  did  not 
amount  to  collusion:  but,  if  the  Court  had  been  of 
opinion  that,  in  no  case,  would  such  a  bill  be  main- 

ik)  Ante,  Vol.  VII.  p.  94. 
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tained,  it  would  not  have  adverted  to  the  special 
charges  in  the  bill,  in  order  to  show  that  they  did  not 
amount  to  a  case  of  collusion :  the  ground  of  the 
judgment,  thereforci  supports  our  proposition  that  the 
Court  will  entertain  the  suit,  if  the  circumstances  of 
the  case  ate  suflScient  to  make  out  a  case  of  collusion. 
In  Benfield  v.  Solomons  {t)  the  demurrer  was  allowed, 
because  there  was  no  allegation  of  a  surplus ;  but  why 
was  that  ground  taken,  if  the  Court  had  jurisdiction  ? 
We  cite  that  case,  more  particularly  on  account  of  the 
remark  which  Lord  Eldon  makes,  in  pi^e  86  of  the 
report ;  where  his  Lordship  draws  a  distinction  between 
the  case  of  a  bankrupt  suing,  and  the  case  of  a 
creditor  suing. 


This  bill  charges  not  only  that  the  Insolvent  Debtors' 
Court  has  no  jurisdiction  in  this  case,  but  that  it  has 
refused  to  exercise  any  such  jurisdiction. — [The  Fice* 
Chancellor  .••^The  charge  to  which  you  allude,  can  not 
be  taken  as  a  charge  that  the  Insolvent  Debtors'  Court 
has  reftised  to  exercise  its  jurisdiction  over  the  assignees. 
Are  you  aware  of  any  case  in  which  this  Court  has 
interfered,  where  it  has  been  alleged  that  the  assignee 
of  an  insolvent's  estate,  was  acting  improperly,  and  the 
assignee  has  demurred  to  the  jurisdiction  ?] — It  is  not 
competent  to  the  assignee  to  make  that  objection,  if  he 
is  a  necessary  party  to  the  suit.  The  ground  of  &t 
Plaintiff's  equity  in  this  case,  is  that  he  has  an  interest 
in  the  trusts  of  the  second  deed  of  August  1838,  and 
that  the  assignees  of  the  insolvent's  estate  not  only 
refiise  to  concur  in  executing  those  trusts,  but  are 
acting  in  contravention  of  those  trusts. 


(0  9  Vcs.  77 ;  see  BG. 
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Another  objection  that  has  been  made  to  the  bill,  is  184a 

that  it  does  not  allege  that  the  agreement  which  has 
been  entered  into  with  Lady  Champneys,  is  prejudicial 
to  the  interest  of  the  Plaintiff;  but  the  filing  of  the  bill  Robixboit. 
to  have  the  original  agreement  carried  into  execution, 
renders  any  express  allegation  to  that  effect,  superfluous. 
It  is  incumbent  on  the  Defendants  to  show  that  the 
trusts  originally  declared  for  the  Plaintiff's  benefit, 
ought  not  to  be  carried  into  executioui  and  that  the 
compromise  with  Lady  Ckampneys  ought  to  be  carried 
into  execution. 

Next,  with  respect  to  the  objection  that  the  bill  ought 
to  have  been  filed  by  the  Plaintiff  on  behalf  of  himself 
and  the  other  unsatisfied  creditors  of  the  insolyent. 
We  contend,  first,  that,  if  the  Plaintiff  might  have  so 
framed  the  bill,  it  was  not  obligatory  upon  him  to  do  so: 
and,  secondly,  that,  according  to  the  doctrine  laid  down 
in  Jones  y.  Garcia  Del  Rio  (m),  this  is  not  a  case  in 
which  the  Plaintiff  could  have  so  framed  his  bill ;  for 
here  there  is  not  such  a  community  of  interest  as  that 
all  the  creditors  must  take  either  that  which  the  bill 
asks  or  nothing.  Some  of  the  creditprs  may  think 
that  the  arrangement  entered  into  with  Lady  Champa 
neys,  is  more  beneficial  to  them  than  the  original  agree- 
ment ;  and  may  wish  to  have  that  arrangement  carried 
into  effect,  in  preference  to  having  the  trusts  of  the 
second  deed  of  August  1838,  performed. 

Lastly,  it  was  said  that  the  other  unsatisfied  creditors 
of  Sir  Thom<u  Champneys,  ought  to  have  been  made 
Defendants :  but  the  answer  to  that  objection  is  that 
the  bill  charges  that  there  are  no  such  creditors  except 

(m)  Turn.  &  Russ.  397. 
I  4 
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Yewens 

V. 

OBI  N  SON. 


the  Plaintiff  and  the  Defendants  Robvison  and  Gilktt, 
and,  that,  if  there  are  any  such,  the  Plaintiff  does  not 
know,  and  the  Defendants  refuse  to  disclose  their  names. 
Bowytr  v.  Covert  (n),  Blain  v.  Agar  (o.) 


The  Vice-Chancellor: 

This  case  is  plainly  distinguishable  from  the  cases 
which  have  been  cited  ;  because  this  is  a  case  in  which 
the  assignees  of  the  insolvent,  are  the  parties  who  have 
demurred  to  the  jurisdiction.  In  Barton  v.  Jayne,  and 
Benfield  v.  Solomons,  the  assignees  did  not  demur; 
and  as  long  as  parties  do  not  demur,  they  may  be  very 
fairly  taken  not  to  object  to  being  made  parties.  I  do 
not  recollect  any  case  in  which  the  assignee  of  an 
insolvent  or  of  a  bankrupt,  has  raised  an  objection  to  the 
jurisdiction  of  this  Court,  and  this  Court  has  upheld  its 
jurisdiction  against  him. 

On  looking  at  this  bill,  I  do  not  understand  that, 
according  to  the  view  which  the  Plaintiff  takes  of  the 
matter,  he,  at  all,  wishes  that  these  assignees  should  be 
removed.  The  bill  asks  that  Batetnan  and  Lawrence 
may  be  restrained  from  conveying  the  estates,  mentioned 
in  the  first  schedule  to  the  first  indenture  of  August 
1838,  to  Lady  Champneys,  and  from  parting  with  their 
interest  in  those  estates  otherwise  than  to  Robinson 
and  Gillett,  the  assignees ;  and  therefore  the  objection 
raised  by  the  bill,  is  not  to  their  having  anything  at  all 
to  do  with  the  matter,  but  this  part  of  the  bill  wishes 
that  they  should  be  the  parties  who  should  take  the 
estates.  The  assignees,  however,  object  to  the  jurisdic^ 
tion  of  this  Court. 


(o)  1  Vern.  95, 


(p)  Antet  Vol.  II.  p.  989. 
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I  observe  that  the  prayer  asks  that  the  rents  and  ^  1S40. 
profits,  which  it  seeks  to  recover,  may  be  duly  ap- 
plied. But  that  would  be  interfering  with  the  juris- 
diction of  the  insolvent  debtors'  court :  for,  though  it  Robikson. 
may  be  true,  in  some  sense,  that  the  specific  sum  of 
money  to  be  paid  out  of  Lady  Champnetfs*  estates,  is 
DO  part  of  the  assets  of  Sir  Thomas  Champneys ;  yet  it 
b  impossible  not  to  see  that  any  right  to  receive  the 
36,000  /.  or  the  21 ,600  /.,  arises  out  of  a  dealing,  by  these 
assignees,  with  the  interest  which  they  had  acquired, 
in  right  of  Sir  Thomas  CAampnetfs,  in  the  estates  of 
Lady  Ch  ampneys.  A  particular  arrangement  was  made, 
which  was,  in  effect,  giving  up»  to  a  certain  extent,  the 
particular  right,  whatever  that  might  be,  which  was 
derived  from  Sir  ThomcLs  Champneys,  in  consideration 
of  a  certain  sum ;  so  that  that  sum  would  be  assets  re- 
ceived by  the  assignees  under  the  insolvency ;  and,  primd 
/lade,  that  sum  would  be  to  be  applied  and  to  be  ac- 
counted for,  by  the  assignees,  under  the  jurisdiction  of 
the  insolvent  debtors'  court. 

This  bill,  then,  is  filed  for  the  purpose  of  chaining 
the  jurisdiction  which,  as  I  understand  it,  the  court  of 
insolvent  debtors  is  competent  to  exercise,  and  has  not 
refused  to  exercise :  for  the  general  allegation,  in  the 
bill,  that  the  insolvent  debtors'  court  has  disavowed  and 
refused  to  exercise  any  such  jurisdiction,  cannot  be 
taken  as  equivalent  to  an  assertion  that  the  court  has 
refused  to  exercise  its  jurisdiction,  upon  a  proper  appli- 
cation being  made  to  it  If  the  bill  had  stated  a  parti- 
cular case,  and  shown  that  the  insolvent  debtors'  court 
either  had  not  jurisdiction  or  had  refused  to  exercise  it, 
after  deliberation,  that  might  be  another  tiling ;  but,  as 
I  understand  this  passage  of  the  bill,  that  court  has  not 
refused  to  exercise  jurisdiction  over  the  assignees. 
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My  opinion^  then,  is  that  the  Urae  method  of  pro- 
ceeding in  this  case,  would  have  been  to  apply  to  the 
insolvent  debtors'  court  to  have  the  assignees  removed, 
and  others  appointed ;  which,  ultimately,  would  have 
given  the  Plaintiff  all  the  relief  sought  by  this  bill. 

It  appears  to  me  that,  if  I  were  not  to  allow  diis  de- 
murrer, I  should  be  doing  a  very  dangerous  thing,  and 
be  opening  an  avenue  by  which  all  the  business  of  the 
insolvent  debtors'  court  might  be  removed  into  this 
court.  I  think  that  this  Court  should  be  very  careful 
how  it  assumes  the  jurisdiction  of  a  court  of  common 
law. 

Demurrer  allowed. 


1840: 

17th  July. 

' ^        ^ 

Practice. 
Costs. 

New  security 
ordered  to  be 
given  for  costs, 
the  surety  hav- 
ing become 
bankrupt. 


VEITCH  r.  IRVING.  ^ 

1  HE  Plaintiff  had  given  security  for  costs.  The 
person  who  became  surety  for  the  costs,  afterwards 
became  bankrupt:  whereupon  the  Defendant  moved 
that  new  security  might  be  given. 

Mr.  Colvile,  in  support  of  the  application,  cited  Giffe 
V.  Wilkinson  (a). 

Mr.  Jaanes,  contrit. 

The  Viee^ChaneeUar  ordered  new  security,  to  be 
given  within  a  certain  time,  or  the  bill  to  be  dis«- 
missed  {b). 

(a)  Ante,  Vol.  IV.  p«  1  aa.    (jk)  But  see  cM/e,  Vol.  II.  p.  570. 


CASES    IN    CHANCERY.  123 


HARRISON  V.  DIXON.  1840: 

16th  July. 

In  this  case,  the  Defendant  being  in  contempt  for  wuit        „      . 

of  appearance,  the  Vke^ChanceUor  granted  an  appli-       Injunction^ 

catioa  made,  by  Mr.  Knight  Bruce,  without  notice,  to  ^    JTT"  , 

,      ,  ,,  ..      X      x*     X  •  1  The  Defendant 

extend  the  common  mjnnction  to  stay  trial.  f^^j^g  1,^  ^^q. 

tempt  for  want 
of  appearance,  the  common  injunction  was  extended  to  stay  trial 
on  a  motion  made  without  notice. 


DUNCAN  V.  CHAMBERLAYNE.  >,  ^g^^. 

8th  &  10th  July 
A  Life-policy  which  had  been  effected  with  the       14.^^00 


Equitable  Assumnce  Society,   was  assigned    to  the 

Plaintiff^  as  a  security  for  a  debt.    The  assignor  after-       Polictf  of 

wards  took  the  benefit  of  the  Insolvent  Debtors'  Act.  o^^nd 

dupositionm 
The  question  was  whether  notice  of  the  assignment        i^fotice. 

ought  not  to  hare  been  given  to  the  Assurance  Society,  ^y  the  assured 

in  Older  to  take  the  policy  out  of  the  order  and  disposi-  in  the  Equitable 

tion  of  the  insolvent.  Assurance 

Office  are  part- 
ners in  tlie 

Mr.  KnigM  Bruce  and    Mr.  Dixtm  appeared  for  wcietv;  and, 

-.  ^  i>i  :^A-tf».       J  therefore,  ex- 

tiie  Plamtifft  and,  p,^  „^jj^^  ^f 

an  assignment 

Mr.  Pw*&r  and  Mr.  Taylor  for  the  Defendants.  ^^*  ^^^'^Ku 

^  effected  with 

that  society, 

need  not  be  given,  in  order  to  take  tlw  policy  out  of  the  order  and 

disposition  of  the  assignor. 

The  report  of  Bojon  v.  Bolland^  in  1  Mont.  &  Bligh's  Reports, 

corrected.  ^  ^      r-.  ^   ' 
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LATNE. 

10th  July. 


In  the  coarse  of  the  argument,  Williams  v.  Thorp  (a), 
Ex  parte  Tennyson  (b),  and  Bozon  v.  Bolland  (c),  were 
cited. 

The  Vice-Chancellor  : 

I  have  had  an  opportunity  of  looking  at  the  case  of 
Bozon  V.  Bolland,  in  Reg>  Lib.  A.  ISdlyfoI.  3155;  and 
I  do  not  think  lliat  ijfie  short  account  that  is  gifen  of 
that  case,  in  Montagu  &  BUgh's  Reports,  is  sufficient. 

The  report  states  that  Mr.  Joshua  Howe  sold  an 
annuity  to  Mr.  Hoioden;  and  Howe  covenanted  to 
effect  an  insurance  on  his  life ;  which  was  accordingly 
effected ;  but,  by  mistake,  the  policy  was  effected  in 
the  name  of  Richard  Creed,  a  solicitor.  That  state- 
ment,  however,  is  incorrect:  for  the  annuity  was 
secured  by  bond  and  warrant  of  attorney;  and  there 
was  no  covenant,  by  Rowe,  to  effect  an  insurance  on  his 
life ;  but  Howden  wished  to  have  an  insurance  on  his 
life.  Creed,  as  Howden*B  agent,  by  mistake,  took  the 
policy  in  his  own  name,  without  stating  that  he  took  it 
as  agent  to  Howden,  who  had  an  interest  in  Rowe*B  life. 
At  the  end  of  a  year.  Creed  discovered  the  mistake,  and 
that  the  policy  was  void,  and  requested  Rowe  to  insure 
bis  own  life  at  Creed's  expense,  and  assign  the  policy* 
R/noe  agreed,  on  condition  that  Creed  should  pay  the 
premiums  until  Rowe  should  repurchase  the  annuity. 
The  directors  of  the  Equitable  Assurance  Society  granted 
A  new  policy,  dated  the  2dd  February  1814,  to  Rowe, 
at  Creed's  expense,  as  a  substitution  for  the  first;  and, 
by  deed  of  the  11th  of  October  1815,  between  Rowe 
and  Creed,   Rowe  assigned   the  policy  to  Creed,  in 

(a)  Ante,  Vol.  11.  p.  357'    W  i  Mont.  &  Bligh,  B.  C.  67. 

(c)  Ibid.  74,  cited. 
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trust  for  Rowe,  if  Rawe  should  repurchase  the  annuity 
in  his  lifetime  according  to  the  condition  of  the  annuity- 
bond,  but,  if  he  should  not  repurchase  it,  then  in 
trust  for  the  persons  entitled,  by,  from  or  under  How* 
den :  and  Creed  covenanted  to  keep  up  the  policy  dur- 
ing Howe's  life,  or  until  the  repurchase  of  the  annuity. 
Rmoe  never  repurchased  the  annuity,  but  became  a 
bankrupt  in  1824,  and  died  in  1828«  Creed  kept  up 
the  policy.  The  policy  never  was  in  Rau>e*s  possession : 
and,  as  he  did  not  repurchase  the  annuity,  he  was 
merely  a  trustee  of  the  policy,  to  secure  the  annuity  to 
ffowden. 


i84o, 
Duncan 

Chamber* 

LATNB. 


In  1810,  Howden  being  then  dead,  his  executors 
sold  and  assigned  the  annuity  and  their  interest  in  the 
policy,  to  Marsh*  Marsh  afterwards  assigned  the  ar- 
rears of  the  annuity  due  at  the  time  of  the  assignment, 
to  Bozon.  Marsh  afterwards  became  bankrupt:  and 
Bozon  filed  a  bill,  against  his  assignees,  claiming  the 
benefit  of  the  policy  to  the  extent  of  the  arrears  assigned 
to  him. 

At  the  hearing  of  the  cause,  before  Sir  John  Leach, 
Master  of  the  Rolls,  a  question  arose  whether  the  policy 
was  not  in  Howe's  order  and  disposition  at  the  time  of 
his  bankruptcy;  and  the  cause  was  ordered  to  stand 
over,  in  order  that  his  assignees  might  be  brought  before 
the  Court  by  supplemental  bill  (cl)* 

A  supplemental  bill  was  accordingly  filed :  and,  on 
the  cause  again  coming  on  to  be  heard,  it  was  proved 
that  the  policy  never  had  been  in  Rowe*s  possession, 
and  that  he  never  had  any  beneficial  interest  in  it,  but 


{d)  1  Ru88.  &  Myl.  69. 
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was  a  trustee  of  it  for  securing  the  annuity  to  JBawden : 
and,  upon  that,  the  MaUer  of  the  SoUm  held,  and  hold 
most  justly,  that  the  policy  was  not  in  i2otc?e's  order  and 
disposition  at  the  time  of  bis  bankruptcy. 

Nothing  turned,  in  that  case,  upon  notice  to  the  As- 
surance Society :  but  this  fact  came  out  in  the  course  of 
the  cause,  namely,  that,  prior  to  1924,  the  Equitable 
Office  never  took  cognizance  of  assignments  of  policies, 
but  paid  the  amount  due  on  each  policy,  to  the  person 
baring  the  manual  possession  of  it :  and  that,  since  that 
time,  they  had  taken  notice  of  assignments,  and  kept  a 
book  in  which  they  made  minutes  of  them. 

It  appears  to  me,  therefore,  that  the  case  of  Bozon  v. 
JBoIland  has  nothing  to  do  with  either  Williams  v.  Thorp 
or  Ex  parte  Tennyson :  and,  therefore,  I  continue  of  the 
same  opinioa  as  I  expressed  in  WilUame  7.  TAorp. 


•^f- 


It  was  afterwards  ascertained  that,  by  the  constitution 
of  the  Equitable  Assurance  Society,  every  person  who 
effected  an  insurance  with  the  society,  became,  thereby, 
a  partner  in  it. 

The  Vice-Chancellor; 

This  fact  was  not  brought  to  the  attention  of  the 
Court  in  fVilUams  v.  Thorp,  nor  was  it  mentioned  when 
this  cause  was  first  before  the  Court. 


The  rule  is  that  notice  to  one  partner,  is  notice  to  the 
partnership ;  and,  as  all  the  insurers  in  the  Equitable 
Assurance  Office,  are  partners  in  the  society,  the  fact 
of  the  assignment  of  a  policy  by  one  of  the  assured,  must 
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be  taken  to  be  a  &ct  of  which  the  Boctety  had  notice ; 
and,  therefore^  I  shall  direct  an  account  to  be  taken,  in 
the  terms  of  the  prayer  of  this  bill,  of  what  is  due  on 
the  security  of  the  policy. 


1840. 

DUMCAM 

Cbambik* 

Z.ATNI* 


1843: 

37th  May. 

Separate 
property. 

Restraint  on 
alienation. 

Feme  cooerte* 


BROWN  V.  BAMFORD.  v 

JOHH  BECKETT,  by  his  will  dated  the  2lAt  of 

September  1832,  gave  certain  leasehold  houses  and 
stock  in  tbe  funds  to  trustees,  upon  trust,  from  time  to 
time,  during  the  natural  life  of  his  daughter  Sophia 

Bamfordf  or  until  she  should  be  duly  declared  a  bank-  

rupt  or  take  the  benefit  of  any  Act  passed  or  to  be  monly  used  for 
passed  for  the  relief  of  insolvent  debtors,  to  pay  the  clear  restraining  mar- 
rents,  interest,  dividends  and  proceeds  of  such  leasehold  fJom^^roos^^ 
hereditaments,  stocks,  funds  and  securities,  uuto  such  of  their  separate 
person  or  persons,  for  such  intents  and  purposes,  and  in  property  by  an- 
such  manner  as  Sophia  Bamford,  by  any  writing  or  "^^^S'Z "" 
writings  under  her  hand,  when  and  as  the  same  should  that  purpose, 
become  due,  but  not  by  way  of  assignment,  charge  or  .^u^^u^ht  ^^ 
other  anticipation  thereof,  should,  notwithstanding  her  declare  that  the 
then  present  or  any  future  coverture,  direct  or  appoint :  "receipts  of  the 
and,  in  default  of  any  such  direction  or  appointment,  or  ^^  \^q  given,      ' 
so  ikr  as  the  same,  if  incomplete,  should  not  extend,  from  time  to 
into  her  proper  hands,  for  her  sole  and  separate  use,  : 'TqI^  o/th/ 
independent  of  the  debts,  control  or  interference  of  her  property  shall 
then  present  or  any  future  husband  ;  for  which  purpose  ^*^®  iJ^liu™^  a 
tiie  testator  thereby  directed  that  the  receipts  in  writing,  ^i^^^j  „^  ^^^^^ 
mderthe  hand  of  his  daughter,  Sophia  Bamford,  should,  receipts  shall  be 
notwithstanding  any  such  coverture  as  afoTesaid,be  good  ■^™c'®°  "*^ 
and  sufficient  discharges  for  the  last-mentioned  rents,  trustees. 


'<*'"<^ 
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interest,  dividends  and  proceeds,  or  so  much  thereof 
as  should  in  such  receipts  respectively  be  expressed 
to  have  been  received  ;  and,  from  and  after  the  decease 
of  his  daughter  Sophia  Bamford,  or  such  her  bank-> 
ruptcy  or  insolvency  as  aforesaid,  iivhich  should  first 
happen,  then  in  trust  for  all  and  every  or  such  one  or 
more  of  her  children  as  therein  mentioned. 


After  the  testator's  death,  Sophia  Bamford,  in  consi- 
deration of  the  Sunderland  Joint  Stock  Banking  Com- 
pany withdrawing  a  writ  under  which  certain  goods  of 
Benjamin  Parher,  her  son-in-law,  had  been  taken  in 
execution  for  a  debt  due  from  him  to  the  company, 
signed  a  paper  writing,  by  which  she  agreed  to  gua- 
rantee the  payment  of  the  debt  to  the  company. 

In  December  1840,  Parker  became  bankrupt ;  and 
no  monies  having  been  paid  in  reduction  of  the  debt 
since  the  guarantee  was  given,  the  bill  was  filed,  by  one 
of  the  public  ofiScers  of  the  company,  against  Sophia 
Bamford  and  John  Bamford,  her  husband,  and  the  as- 
signee of  Parher*Q  estate  and  the  trustees  of  the  will ; 
and,  after  stating  that  Sophia  Bamford  had  refused  to 
pay  the  debt  which  she  had  so  guaranteed,  it  alleged  that 
John  and  Sophia  Bamford  and  the  trustees  pretended 
that  Sophia  Bamford  was,  by  the  will,  restrained  from 
charging  her  shares  and  interests  in  the  dividends, 
rents,  issues  and  profits  of  the  trust  property  or  render- 
ing the  same  liable  for  any  claim  on  her,  by  way  of  aiv* 
ticipation.  Whereas  the  Plaintiff  charged  that,  accord- 
ing to  the  true  construction  of  the  will,  iSopAia  Bamford 
had  both  a  restricted  power  of  appointment  and  the 
general  uncontrolled  dominion  over  the  income  so  be- 
queathed to  her  for  life  as  aforesaid ;  and  that,  by  the 
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agreement  signed  by  her  as  before  mentioned^  she  ren- 
dered all  the  property  which  she  was  entitled  to  or 
interested  in  under  the  will>  liable  to  the  payment  of  the 
debt. 

The  bill  prayed  that  it  might  be  declared  that  the 
income  which  Sophia  Bamford  was  entitled  to^  under 
the  wiil^  for  her  separate  use,  was  liable^  to  the  extent 
of  her  right  in  or  to  the  same,  to  make  good  and  pay 
the  debt  to  the  company  (a). 

Bamford  and  wife  and  the  trustees,  demurred  to  the 
bill  for  want  of  equity. 

Mr.   Bethell  and  Mr.  Baify,  in  support  of  the 
demurrer: 

The  question  in  this  case,  is  whether  the  proviso 
against  anticipation,  extends  to  the  life-estatei  as  it 
unquestionably  does  to  the  power  of  appointment. 

It  will  be  contended,  by  the  counsel  in  support  of 
the  lHl],*that  a  power  to  appoint  the  income  of  the 
property,  is  expressly  given,  to  Mrs.  Bamford,  pro* 
yided  she  docs  not  anticipate  it ;  and  that,  under  the 
direction  to  pay  the  income  into  her  proper  hands  for 
her  separate  use,  she  has,  by  implication,  a  general 
power  to  dispose  of  it ;  and  Barrymore  ▼.  EIU$  {b)  will 

(a)  See  Murray  ▼•  Barke^  ante.  Vol.  VII.  p.  194;  and 
3  Mj).  &  Keen,  309.  Set  also  Ovochm  v.  Dickenson^  1  Craig. 
&  Phill.  48. 

(5)  Ante,  Vol.  VIII.  p.  1.  It  is  settled  that  a  person  may 
hare  a  power  over,  and  also  an  interest  in  an  estate ;  but 
it  is  not  so  well  established  that  an  express  and  an  implied 
power  can  co-exist  in  the  same  person,  over  the  same  pro- 
per^. Does  not  the  maxim,  expressumjacii  cessare  tacitum, 
apply  in  such  a  case? 

Vol.  XI.  K 
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be  relied  on.  But  that  case  is  distinoruisliable  from  the 
present ;  for,  there,  the  question  arose  on  a  deed :  here 
it  arises  on  a  will.  Here  too  the  payment  is  to  cease 
on  Mrs.  Bamford  becoming  either  bankrupt  or  insol- 
vent; and,  therefore,  it  is  manifest  that  ihe,  testator 
intended  that  the  provision  which  he  was  making  for 
her,  should  be  for  her  personal,  inalienable  enjoyment. 
It  is  clear  that  that  intention  will  be  defeated,  if  the  con- 
struction contended  for  on  the  other  side,  is  to  prevail. 
There  is  no  break  in  the  clause  now  under  considera- 
tion :  it  is  one  entire  sentence.  In  Barrymore  v.  lUlUf 
your  Honor  says :  ''  The  deed  does  not  say :  do  and 
shall  pay  the  same  into  her  own  hands,  but,  simply,  to 
her,  for  her  own  sole  use."  But,  in  this  case  the 
trustees  are  expressly  directed  to  pay  the  rents  and 
dividends  into  the  proper  hands  of  Mrs.  Bamford  i  and 
they  are  not  to  be  paid  except  when  and  as  they 
become  due.  Then  there  is  a  very  marked  distinction 
between  the  receipt  clauses  in  the  two  cases.  In  this 
case  the  receipts  of  Mrs.  Bamford  are  alone  made 
sufficient  discharges :  but,  in  the  other  case,  the  receipts 
of  Lady  Barrymore  or  of  any  person  or  persons  to  be 
by  her  appointed  to  receive  the  annuity,  are  made  su£B- 
eient  discharges.  Therefore,  we  have  every  requisite 
in  this  case,  the  want  of  which,  in  Barrymore  v.  ElUs,  is 
assigned  as  the  ground  of  the  decision. 


Lastly,  the  clause  in  question,  is  in  conformity  to  es- 
tablished forms  and  precedents,  as  will  be  seen  on  refer* 
ring  to  the  form  given  in  2  Roper,  on  Husband  and 
Wife,  JacoVs  edition,  page  402. 


Mr.  Stuart  and  Mr.  Simpson  appeared  in  support 
of  the  bill ;  but  the  Vice-chancellor  gave  judgment 
without  hearing  them. 
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His  Honor f  after  saying  that  the  words  on  which  the  1843. 

question  arose  in  this  case,  were  the  same,  in  substance,  *        ^ 
as  the  words  in  Barrymore  v.  Ellis,  and  that  he  ad-  Browk 

hered  to  liis  decision  in  that  case,  proceeded  thus  :  n      * 

I  admit  the  common  form  to  be  in  the  terms  stated : 
but  it  always  appeared  to  me  to  be  defective.  When  I 
was  in  the  habit  of  drawing  conveyances,  and  wished  to 
settle,  on  a  lady,  property  over  which  she  was  to  have 
no  power  of  anticipation,  I  always  used  to  introduce  an 
express  proviso  that  no  receipt  should  be  a  discharge  to 
the  trustees,  except  a  receipt  given  by  the  lady  for  the 
rents  or  dividends,  (according  to  the  nature  of  the  trust 
property)  then  actually  become  due. 

The  proviso  to  which  I  have  alluded,  declared,  as  fiur 
as  my  recollection  serves  me,  that  the  receipts  of  the 
lady,  under  her  own  hand,  to  be  given  from  time  to 
time  after  the  rents  or  dividends  should  have  actually 
accrued  due,  should  be,  and  that  no  other  receipts  should 
be  sufficient  discharges,  to  the  trustees,  for  the  amount 
of  the  monies  therein  expressed  to  be  received.  In  this 
case,  however,  there  are  no  negative  words  in  the  receipt 
clause  ;  and,  therefore,  there  is  nothing  to  restrict  the 
power,  which  Mrs.  Bamford  had,  to  dispose  of  or  charge 
the  rents  and  dividends  of  the  trust  property,  under  the 
general  direction  to  pay  those  rents  and  dividends  to  her 
for  her  separate  use ;  and  the  consequence  is  that  the 
demurrer  must  be  overruled. 
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Q5th  July. 

WW. 
Cojutrvction. 


PRUEN  V.  OSBORNE, 
PRUEN  w.  WILCOX. 
PRUEN  V.  GILBERT. 


Testator  be- 
queathed his 
residue  to  seve- 
ral classes  of 


John  WILCOX  OSBORNE,  by  his  win  dated 

the  8th  of  December  1826^  disposed  of  the  residue  of 

the  monies  to  arise  from  the  sale  of  his  real  and  per- 

persons.    Some  sonal  estate,  in  the  following  words : 

of  the  parties 

were  members         "  And  as  to  all  the  rest  and  residue  of  the  monies  to 

classes.  Held  *^"s®  ^o™  ^^  ^^'^  ^^  eisXe^  hereinbefore  directed,  and  all 
nevertheless,  other  the  before-mentioned  monies,  trust  monies,  and 
entiVed  ^o^onf^  Premises  respectively,  and  all  the  before-mentioned  in- 
one  share,  each,  vestments,  subject  to  the  trusts  aforesaid,  I  will,  declare 
of  the  residue,     ^nd  direct  that  they,  the  said  William  Agkmead  Pruen 

and  Edmund  Weils  Oldaker,  or  the  survivor  of  them, 
or  the  heirs,  executors,  administrators  or  assigns  of 
such  survivor,  do  and  shall  stand  possessed  thereof 
aiid  interested  therein,  in  trust  for  and  to  pay  and 
and  ff^.C.,  and  divide  the  same  respectively,  and  every  part  thereof 
then  living  of  respectively,  and  I  give  and  bequeath  the  same  unto, 
such  of  their       between  and  amongst  all  and  every  the  children  of  the 

children  as  were  bothers  and  sisters  of  my  uncle  John  Wilcox's  late 

dead,  as  tenants  ^ 

in  common,  so     father,  and  all  and  every  the  children  of  the  brothers 

and  sisters  of  the  said  John  Wilcox's  late  mother,  and 

all  and  every  the  children  of  Thomas  Burton,  who  is 

mentioned  in  the  will  of  the  said  John  Wilcox,  and  all 

and  every  the  children  of  WiUiam  Coles  (who  is  also 

mon,  and  per      mentioned  in  the  said  will),  by  the  said  John  Wilcox's 

stirpes  ana  not 

per  capita;   it  being   his  intention  that  such  issue  should  have 

only  the  shares  which  their  respective  parents  would  have  been 

entitled  to,  if  living.     Held  that  the  word  ^  issue'  must  be  taken 

in  the  restricted  sense  of  *  children.' 


Testator  be- 
queathed his 
residue  to  the 
children,  then 
living,  of  T.  B. 


nevertheless 
that  such  issue 
should,  as 
amongst  them- 
selves, take  as 
tenants  in  com- 


/-. 


.-;.> 


r»* 
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late  father's  sister,  and  the  said  John  Wilcox's  cousins, 
William  Wilcox  and  Mary  Burton,  who  are  both  also 
mentioned  in  the  said  will,  or  such  of  the  said  several 
children  and  cousins  respectively  as  are  now  living,  and 
the  lawful  issue  now  living  of  such  of  them  as  are  dead 
leaving  lawful  issue  of  his,  her  or  their  body  or  bodies, 
in  equal  parts,  shares  and  proportions  as  tenants  in 
common ;  so,  nevertheless,  that  the  issue  of  any  such 
children  and  cousins  respectively  as  are  dead,  shall,  as 
between  or  amongst  themselves,  take  as  tenants  in 
common,  and  p^r  stirpes  and  not  per  capita :  it  being  my 
intention  that  such  issue  respectively  shall  have  only  the 
share  or  shares  to  which  his,  her  or  their  respective 
parent  or  parents  would  have  been  entitled  to,  if  living, 
under  or  by  virtue  of  this  my  will." 


1840. 


Pruen 
Osborne. 


The  testator  died  on  the  12th  of  December  1826. 


It  appeared,  from  the  report  made  in  pursuance  of  the 
decree  at  the  hearing  of  the  cause,  that  Thomas  Burton 
married  a  sister  of  the  father  of  John  Wilcox,  the  testa- 
tor's uncle,  and  had  issue  by  her  a  daughter,  Louisa,  who 
was  bom  at  the  date  of  the  testator's  will  and  was  still 
living ;  and  that  William  Coles  married  another  sister  of 
John  Wilcox's  father,  and  had  issue  by  her  three  chil- 
dien,  WiUiam,  Mary,  and  Hannah  \  and  that  they  also 
were  bom  at  the  date  of  the  will  and  were  still  living  ; 
and  that  WiUiam  Wilcox,  who  was  named  in  the  will 
and  therein  described  as  a  cousin  of  John  Wilcox,  was 
a  son  of  a  brother  of  John  Wilcox*B  father^  and  was 
atill  living. 

On  the  cause  coming  on  to  be  heard  for  further  direc- 
tions, one  question  was  whether  Louisa  Burton  was  not 
entitled  to  a  share  of  the  testator's  residuary  estate,  as 
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a  child  of  Thomas  Burton^  and  to  another  share  as  a 
child  of  a  sister  of  John  Wilcox*^  father.  A  similar 
question  arose  with  respect  to  William,  Mary,  and 
Hannah  Coles  and  William  Wilcox ;  the  three  first  of 
those  persons  being  not  only  children  of  William  Coles, 
but  also  of  a  sister  of  John  Wikox'B  father,  and  the 
last  being  expressly  named  as  a  legatee  in  the  will,  and 
being  also  a  child  of  a  brother  of  John  Wilcox^s  father. 


It  was  contended,  by  Mr.  Jacob,  Mr.  O.  Richards 
and  Mr.  Anderdon,  that  the  testator's  object  was  to  give 
a  double  benefit  to  such  of  the  parties  as  were  members 
of  two  of  the  classes  of  legatees  mentioned  in  his  will. 

The  Vice-chancellor,  however,  held  that,  although 
they  were  twice  described  in  the  will,  yet  they  were 
entitled  to  only  one  share,  each,  of  the  residuary  estate. 


Another  and  the  principal  question  was  whether  the 
word  'issue'  was  used  by  the  testator  in  its  natural 
sense,  or  as  designating  children  only. 

Mr.  Girdlestone,  Mr.  Koe,Bnd  Mr.  P.  White  contended 
that  the  word  'issue,'  must  be  taken  to  mean  '  chil- 
dren '  only,  as  the  testator  had  used  that  word  in  con- 
nexion with  the  word  '  parent ;'  and  that  effect  could 
not  be  given  to  the  direction  that  the  issue  should  have 
only  the  share  or  shares  to  which  his,  her  or  their  parent 
or  parents  would  have  been  entitled  to  if  living,  unless 
the  word  'issue'  was  taken  in  that  restricted  sense. 
Sibley  v.  Perry  (a). 


(a)  7  Ves.  52a. 
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Mr.  Knight  Bruce  and  Mr.  Tennant,  for  the  Defen 
dants,  W.  2>.  Giles  and  Mary  Giles,  who  were  the  great 
grandchildren  and  only  issue  living  at  the  date  of  the 
will  of  a  sister  oiJohn  Wilcox's  father,  said : 

The  case  of  Sibley  t.  Perry,  when  rightly  understood, 
is  no  authority  for  construing  this  wilK    The  word 
'  issue '  means,  naturally,  all   descendants :  but  as  it 
may  be  held,  if  the  context  requires  it,  to  mean  children 
only ;  so  the  word  '  parent,'  if  the  context  requires  it, 
may  be  taken  to  mean  any  lineal  ancestor.    The  rule 
of  construction  cannot  be  applied  to  the  one  word, 
without  admitting  it  to  be  equally  applicable  to  the 
other.    In  Sibley  y.  Perry,  Lord  JEldon  says :  *'  Upon  all 
the  cases,  this  word  (issue),  primA  faeie,  will  take  in 
descendants  beyond  immediate  issue.     But,  on  the  other 
hand,  there  is  no  denying  (not  applying  to  the  state  of 
the  fund  or  the  number  of  persons)  that  if,  upon  fiiir 
reasoning  deduced  from  the  words  of  the  will,  all  the 
contents  and  the  design  and  tenor  of  it,  as  manifested 
by    its    contents,    show    it  was  meant  in  the  more 
restrained  sense,  that  sense  may  be  given  to  it.    The 
clauses  of  this  will  to  which  I  have  referred,  show  the 
testator  was  likely  to  use  the  words    ^lawful    issue' 
as  descriptive  of  children  only ;  and  the  question  is 
whether,  upon  the  whole  will  taken  together,  he  did 
not  use  them  in  that  sense.    Cases  of  this  kind,  con- 
sidering the  precedent  authorities,  ought  not  to  pass 
without  observation.    This  decision  is  not  right,  unless 
upon  the  construction  furnished  by  the  different  parts  of 
this  will/'    Then  his  Lordship,  at  the  conclusion  of  his 
judgment,  says :  **  I  shall  express  the  ground  of  my 
opinion  in  the  declaration.     Declare  that,  upon  the  con* 
Btruction  of  this  will  and  the  whole  of  it  taken  together^ 
the  testator^  by  the  words  *  lawful  issue'  in  these  clauses^ 
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1840.  meant  children;  and  the  distributioD  shall  be  accord- 

t 

mgly."  (&).    If  the  testator,  in  the  present  case,  had 

said  merely :  ^*  and  the  lawful  issue  now  living  of  such 

OsBORM         ^^  them  as  are  dead  leaving  lawful  issue  of  his,  her  or 

their  body  or  bodies,  in  equal  parts,  shares  and  propor- 
tions, as  tenants  in  common;"  then  this  case  would 
have  resembled  the  case  of  Sibley  v.  Perry .  The  tes- 
tator, however,  goes  on  to  say :  **  so,  nevertheless,  that 
the  issue  of  any  such  children  and  cousins  respectively 
as  are  dead,  shall,  as  between  and  amongst  tiiem- 
selves,  take  as  tenants  in  common,  and  per  stirpes 
and  not  per  capita**  But,  in  Sibley  v.  Perry,  there 
were  no  words  denoting  any  intention  to  give  the 
property  per  stirpe$.  The  only  resemblance  between 
that  case  and  the  present,  consists  in  the  word  'parent' 
being  found  in  both.  That  case  has  no  resemblance  to 
the  present ;  and  all  that  it  establishes  is  that  the  word 
'  issue/  may  be  held  to  mean  '  children,'  if  the  general 
tenor  of  the  will  requires  it.  There  is  another  very 
striking  reason,  in  this  case,  for  giving  to  the  word  *  issue ' 
its  natural  import.  The  gift  is  not  to  issue,  generally, 
but  to  the  issue  now  living :  the  testator,  therefore,  had 
particular  persons  in  his  view ;  and  the  direction  that 
the  issue  should  take  per  stirpes^  would  let  in  the  indi* 
viduals  for  whom  we  appear :  whereas  the  construction 
contended  for  on  the  other  side,  will  exclude  every  mem* 
ber  of  the  family  to  which  those  parties  belong,  from 
participating  in  the  residue ;  and,  if  there  had  been  no 
other  claimants,  that  construction  would  have  caused 
an  intestacy. 

Mr.  Simons,  and  Mr.  Bird,  appeared  for  the  other 
parties. 

(b)  See  7  Yes.  531,  533,  and  533. 
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The  Vice-Chancellor: 
I  think  that  the  great  grandchildren  are  excluded. 

In  the  first  place,  the  gift  is  to  the  children  of  the 
brothers  and  sisters  of  John  Wikox*s  late  father  and  to 
the  children  of  the  brothers  and  sisters  of  his  late 
mother,  and  to  the  children  of  certain  individuals  iivhose 
names  are  mentioned,  or  to  such  of  the  said  several 
children  as  are  now  living,  and  the  lawful  issue  now 
living  of  such  of  them  as  are  dead.  Under  those  words 
John  Giles,  who  was  the  father  of  the  claimants  and 
the  grandson  of  a  sister  of  John  Wilcox*B  father,  and 
who  was  dead  at  the  date  of  the  will,  never  could  have 
taken.  Thjan  the  testator  directs  that  the  issue  of  such 
of  the  children  as  were  dead,  should  take  only  the  share 
to  which  their  parent  would  have  been  entitled  if  living. 
There  is  a  difficultyi  therefore,  in  making  the  children 
of  John  GiUs  take,  when  John  Giles  himself  never 
could  have  taken.  The  substituted  gift  is  only  to  the 
issue  of  children  of  certain  persons ;  and  John  Giles 
not  being  ^.  ohild  of  any  of  them,  his  issue  are  not 
pointed  at.  So  that,  on  the  very  face  of  the  will, 
there  is  no  gift  to  the  children  of  John  GUes. 

Moreover,  I  am  of  opinion  that,  if  there  be  nothing 
more,  in  a  will  or  other  written  instrument  whereby  to 
construe  the  term  'issue,'  than  a  direction  that  the  issue 
are  to  take  the  shares  of  their  parents,  that  is  enough 
to  confine  the  general  meaning  of  the  word  Mssue'  to 
the  particular  meaning  of  'children'  of  that  parent :  and 
it  was  so  held  in  Leigh  v.  Norbury  (c). 

In  Sibley  v.  Perry  Lord  Eldon  put  the  same  con- 
struction on  the  word '  issue',  because  he  found  that,  in  a 
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particular  clause,  the  use  of  the  word  *  parent'i  restricted 
the  meaning  of  the  word  'issue.' 

And  the  same  construction  was  adopted  in  a  case 

j?/yJ^  "^AO  ^^'^^  came  before  Sir  William  Orant,  at  the  Rolls,  on 

^^^^  •  the  2d  of  March  1814  (d).    There,  by  an  indenture,  a 

fund  was  declared  to  be  in  trust  for  the  children  of  a 
marriage  living  at  the  death  of  the  husband  and  wife : 
and  the  deed  then  provided  that,  if  any  should 
die  in  the  lifetime  of  the  husband  and  wife  leaving 
issue,  such  issue  should  take  such  share  as  their  parent 
would  have  been  entitled  to  in  case  he  or  she  had  sur- 
vived the  husband  and  wife .  A  grandchild  of  a  child 
of  the  marriage  was  excluded. 

Therefore,  I  have  always  considered  it  as  settled  that, 
in  a  will  or  in  a  deed,  if  it  is  a  question  whether  the 
word  '  issue '  shall  be  taken  generally  or  in  a  restricted 
sense,  a  direction  that  the  issue  shall  take  only  the 
shares  which  their  parents  would  have  taken  if  living, 
must  be  taken  to  show  that  the  word  *  issue  '  was  used 
in  its  restricted  sense. 

''This  Court  doth  declare  that  the  several  persons  by 
the  said  Master^s  separate  report  in  the  said  first  men- 
tioned cause,  dated  the  26th  day  of  July  1830,  and  the 
said  Master's  general  report  in  the  said  two  first  men- 
tioned causes,  dated  the  14th  day  of  April  1840,  and 
the  sixth  schedule  to  such  general  report,  found  to  have 
been  children  of  brothers  or  sisters  of  the  testator's 
uncle  John  Wilcox's  late  father,  or  of  brothers  or  sis- 
ters of  the  said  testator's  uncle  John  Wilcox's  late  mo- 
ther, and  to  have  been  living  at  the  testator's  decease, 

(d)  Harrington  v.  Laxnrence^  not  reported. 
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became,  upon  such  decease,  entitled  respectively  to 
Tested  interests  in  equal  27th  parts  of  the  testator's  re- 
siduary estate ;  and  that  the  several  persons  by  the  same 
reports  and  schedule  found  to  have  been  living  at  the 
decease  of  the  said  testator  and  to  have  been  children 
of  any  such  children  as  aforesaid  as  had  died  in  the 
lifetime  of  the  testator  leaving  issue,  became,  upon 
the  said  testator's  decease,  entitled,  as  to  each  class  of 
such  children,  to  vested  interests,  as  tenants  in  com* 
mon,  in  one  equal  27th  part  of  the  said  residuary 
estate. '' 


1840. 
Pbubk 

V. 
OSBORMB. 


GLYN  V.  DUESBURY. 


->/ 


1840: 
99th  July. 


Interpleader. 


1  HE  bill  stated  that  the  Pldntiff,  having  occasion  to 
build  a  new  house  at  Etoell  in  Surrey,  employed  the 
Defendant,  Duesbury,  as  his  architect  and  surveyor : 
that  S.  B.  Haynes  entered  into  a  contract  with  Dues^  ^^  survevor 
burjfj  as  the  architect  or  agent  of  the  Plaintiff,  to  do  the  hrought  an  ac« 

plumber's,  painter's  and  elazier's  work  of  the  house :  that  HP"  against  B., 
*  *      ,  "  his  employer^ 

Haynes  accordingly  proceeded  with  the  work  comprised  for  155  /.,  the 

in  the  contract,  and  that  all  such  work  had  been  done  amount  of  a 
and  completed :  that,  according  to  the  terms  of  the  con-  w^^n^Jhem" 
tract,  the  work  was  to  be  paid  for  as  it  proceeded,  and,  one  item  of 
accordingly,  sums  of  money  were,  from  time  to  time,  paid,  ^{|I^!j  ^"1?^'*' 
by  the  Plaintiff,  on  the  certificate  and  authority  of  Dues^  p^id  to  D.  by 

bury  and  otherwise,  to  Haynes,  for  and  on  account  of  the  direction  of 

C,  to  whom  it 
was  due  for  plumber's  work  done  for  B.  C.  having  taken  the 
benefit  of  the  Insolvent  Debtors'  Act,  his  assignee  demanded  the 
76  /.  of  B,j  insisting  that  the  pajrment  to  D.  was  invalid.  B.  paid, 
into  court,  in  the  action  79  /.,  being  the  155  /.  minus  76  L  A.  took 
the  79  /•  out  of  court,  and  proceeded  with  his  action.  B.  then 
filed  a  bill  of  interpleader  asainst  A*  and  C.'s  assignee^  respecting 
the  76  /.    Held  that  the  biU  was  not  sustainable. 
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1840.         the  work  so  done  by  him,  and,  after  deducting  and 

giving  credit  for  the  sums  so  paid  to  hiniy  there  became 

and  was,  at  the  commencement  of  the  action  after  men- 

jy     *'*  tionedy  due,  from  the  PlaintiflF,  in  respect  of  the  work 

contracted  to  be  done  by  Haynes,  9Q  I.  1  s.O^d:  that, 
in  August  1839  and  pending  the  completion  of  the  work, 
Haynes  took  the  benefit  of  the  Insolvent  Debtors'  Act^ 
and  the  Defendant  Obbard  was  appointed  assignee  of 
his  estate  :  that,  in  June  1839,  and  during  the  progress 
of  the  work,  Duesbun/j  at  Hayms*%  request,  accepted, 
and  paid  when  it  became  due,  a  bill  of  exchange,  dated 
the  13th  of  June  1839,  and  payable  six  months  after 
date,  for  911  /.  Is.  2ii.,  being  the  balance  which  Haynes 
claimed  to  be  then  due  to  him,  from  the  Plaintiff,  in 
respect  of  the  work :  that  Duesbury  alleged  that  certain 
parts  of  the  work  contracted  to  be  done  by  Haynes,  had, 
by  reason  ofHaynes^s  default  therein,  been  actually  done 
by  him,  Duesbury,  and,  on  that  ground,  he  claimed  to 
have  some  portion  of  the  balance  of  98/.  Is.  O^d.  paid 
to  him  by  the  Plaintiff:  that  Piee^fttiry  also  alleged  that 
the  amount  of  the  acceptance  so  given  by  him  as  afore- 
said, was,  in  fact,  more,  by  the  sum  of  16  /.,  than  was 
really  and  justly  due  (o  Haynes,  and  that  consequently 
the  sum  of  76  Lis.  2  d.  only  was  so  due,  and  was  the 
utmost  amount  claimable,  in  respect  of  the  matters  in 
question,  by  Obbard  as  Haynes^s  assignee :  that  Obbard, 
as  such  assignee,  disputed  the  validity  of  the  alleged 
transfer  or  assignment,  to  Rose,  of  the  debt  due  to 
Haynes  from  the  Plaintiff,  and  insisted  that,  notwith- 
standing the  acceptance  alleged  to  have  been  given  and 
paid  by  Duesbury,  he,  Obbard,  was  entitled  to  have  the 
16  Lis,  2d.  paid  to  him  by  the  Plaintiff;  and  that, 
in  manner  aforesaid,  conflicting  claims  had  arisen  and 
still  subsisted,  between  the  two  Defendants,  in  respect 
of  tlie  76  /.  1  s.  2  d.,  as  the  balance  remaining  due  and 
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owing,  from  the  Plaintiff,  on  account  of  the  work  so  ac-  1840. 

tually  done,  by  Haynei,  for  the  Plaintiff:  that,  by  rea- 
son of  such  conflicting  claims  to  the  last  mentioned 
balance,  the  Plaintiff  did  not  know  to  which  of  the  two 
Defendants  he  could  safely  pay  the  same :  but  he  was 
ready  to  pay  the  same  into  court,  in  order  that  the 
Defendants  might  interplead  and  settle  their  claims 
amongst  themselves :  that*  save  as  tliereinafter  men- 
tioned, there  was  a  balance  of  67  /.  9 1.  due,  from 
the  Plaintiff,  to  Duesbury  as  such  surveyor  and  archi- 
tect as  aforesaid  on  the  balance  of  the  account  between 
them,  exclusive  of  the  balance  due,  from  the  Plaintiff, 
for  the  work  contracted  to  be  done  by  Hayna :  that 
Duesbury  had  commenced  an  action,  in  the  Court  of 
Queen's  Bench,  against  the  Plaintiff ;  and,  by  the  par- 
ticulars of  demand  therein,  he  claimed  the  67  L  9 1.,  the 
balance  due  to  him  as  such  surveyor  and  architect  as 
aforesaid  from  the  Plaintiff,  and  the  further  sum  of 
93  L  Is.  0  id.  for  plumbing,  painting  and  other  work 
(making  together  166  /.  10  s.  0  }  d.\  and  he  claimed 
92Lls.2d.,  parcel  of  such  last  mentioned  sum,  as 
money  paid  for  the  Plaintiffs  use :  that  the  08  1 1  s.  Oj  d. 
maitioned  in  the  particulars  of  demand,  was  the  same 
sum  as  the  balance  of  that  amount  thereinbefore  men- 
tioned to  be  due,  from  the  Plaintiff,  for  the  work  con- 
tracted to  be  done  by  Haynes ;  and  that  the  02  Lis.  2  d. 
was  the  sum  which  Duesbury  alleged  that  he  gave  such 
acceptance  for  and  paid,  as  before  mentioned  :  that  the 
action  was  still  pending,  and  the  Plaintiff  had  pleaded 
thereto,  and  had  paid,  into  court,  in  the  action, 
702.  2s.  lO^d.,  which  included  the  51 L  Os.  due  to 
Duesbury  as  aforesaid,  and  also  the  whole  balance  due, 
from  the  Plaint^T,  on  account  of  the  work  contracted  to 
be  done  by  Haynes,  exclusive  of  76  /.  Is.  2d.,  being  that 
portion  of  such  last-mentioned  balance  as  was  claimed. 


142 


CASES   IN   CHANCERY. 


1840. 


■V 


Glyn 


DUESBCJRY. 


by  Obbard,  as  such  assignee  as  aforesaid,  to  be  due  and 
payable  to  him ;  and  that  the  Plaintiff  had  pleaded,  to  the 
action,  non  assumpsit  except  as  to  70/.  25.  lOjd!.,  and 
that,  as  to  that  sum,  Duesburjjf  ought  not  furtlier  to  main- 
tain his  action,  because  the  Plaintiff  had  brought  it  into 
court,  and  Dueshury  had  not  sustained  damages  to  a 
greater  amount:  ihsXDuesbury  had  replied  to  those  pleas 
by  joining  issue  on  the  first,  and  taking  out  of  court  the 
79/.  2 9.  lO^cf.,  in  dischai^e,  so  far,  of  the  action:  that 
the  79/.  2«.  10\d.  was  the  full  amount  claimed  by 
JDuesbury  by  his  particulars  of  demand,  exclusive  only  of 
the  76/.  Is.  2d, J  which  was  the  subject  of  the  conflicting 
claims  between  him  and  Obbard ;  and  the  right  to  such 
sum,  as  between  those  parties,  could  not  be  tried  or 
decided  in  the  action ;  but,  nevertheless  Duesbury  in- 
sisted upon  the  payment  to  him  of  such  disputed  sum, 
and  had  given  notice  of  trial  for  the  next  Kingston 
assizes;  w^idObbard  threatened  to  bring  an  action,  against 
the  Plaintiff,  for  the  76/.  7«.  2  c/.,  as  the  balance  due  to 
him  fix>m  the  Plaintiff  on  account  of  the  work  contracted 
to  be  done  by  Haynes :  that  Duesbury  wrote  two  let- 
ters, one  to  the  Piamtiff,  dated  the  13th  of  June  1839, 
and  the  other  to  the  Plaintiff's  solicitor,  dated  the  19th 
of  July  following,  relating  to  the  matters  aforesaid,  the 
first  of  which  was  as  follows :  '<  Dear  Sir — In  conse- 
quence of  your  letter  to  the  party  in  the  Blackfriars 
road,  concerning  Haynes^  the  plumber,  stating  he  must 
refer  to  myself  as  the  person  through  whose  hands  all 
payments  on  the  contract  for  your  house  at  EufellvLte  to 
be  made,  I  have  accepted  a  bill  drawn  upon  me  for  the 
balance  due  to  him  firom  you,  as  he,  Haynes^  has  been 
suddenly  involved  in  difficulties,  and  particularly  wished 
to  make  the  money  immediately  available ;  and  I  write 
this  to  particularly  request  of  you,  on  no  account,  to 
pay  any  money  on  that  contract  without  previously 
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infonxung  me  on  the  subject.     I  shall,  I  believe,  have  1840. 

the  pleasure  of  seeing  you  next  week,  when  I  can 
explain  the  affair  to  you.  The  chief  point  is  this,  that, 
as  I  am  to  receive  this  money,  for  Haynes,  from  you,  Dusbburt. 
I  have  made  myself  responsible  for  it  to  the  parties  who 
wrote  to  you  on  the  subject,  at  the  urgent  request  of 
Haynes  ;  as  it  will  do  him  a  great  service.  I  remain, 
8cc.,  Henry  Duesbury,  P.S.  Pray  be  kind  enough  not 
to  pay  any  monies,  either  on  the  contract  or  extras,  of 
any  description,  till  I  have  seen  you."  The  other  letter 
was  as  follows :  'M  do  not  know  whether  you  were  able 
to  explain,  to  Mr.  JRose,  that,  through  the  false  state- 
ments and  accounts  of  Haynes,  I  certified  that  92  /.  Is .  2d. 
was  due  to  him  on  the  contract.  But  I  have  since 
heard  (as  I  believe  was  explained  to  you  the  other  day) 
that  he  has  received  16  /.  more  than  he  said  he  had  ; 
leaving  only  76/.  7«.  2c2.  as  the  balance ;  but  even  this 
is  not  due  to  him  on  the  contract,  as  the  work  is  left  incom- 
plete. However,  I  consider  the  value  of  the  extra  work 
performed  would  finish  the  work  on  the  contract,  and 
leave  the  entire  sum  due,  for  Haynes's  work  of  every 
description,  76/.  Is.  2d.  You  will  naturally  ask  why  I 
suffered  myself  to  be  involved  in  a  transaction  of  this 
nature.  The  state  of  the  case  is  simply  this :  Haynes 
came  to  me  saying  he  was  under  temporary  difficulty, 
but  that  if  I  would  certify  to  his  friend  Mr.  Rose,  that 
so  much  was  due  to  him  for  work  performed  at  Mr. 
Glyn*s  house  at  Swell,  said  Rose  would  advance  the 
money,  and  entirely  release  him  from  embarrassments. 
He  told  me  how  much  he  had  received  (which  was  a 
&lse  statement) ;  and  I  certified  for  the  balance :  this 
was  92Lls.2d.  Some  time  after,  Rose  called  upon  me 
expressing  sorrow  for  Haynes,  and  giving  me  to  under- 
stand he  was  about  to  assist  him,  but  said  there  was  no 
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other  terms  upon  which  he  could  advance  the  money 
but  by  my  giving  him  a  bill  for  the  amount  of  Hayiies's 
balance.  I  objected  for  sometime ;  but  as  I  considered 
he  did  not  know  me  and  wished  to  make  it  imperative  on 
me  to  pay  him  the  money,  as  I  was  certain  to  receive  it 
according  to  Mr.  GlytCs  letter  to  him,  and  as  I  had 
always  heard  Haynes  highly  spoken  of  as  an  honest 
man.  Rose  himself  holding  the  same  language,  but, 
above  all,  as  I  was  particularly  anxious  nothing  dis- 
agreeable should  occur  to  Mr.  Glyn  in  the  completion  of 
his  house,  I  consented  to  give  a  bill  for  six  months, 
making  quite  sure  that,  long  before  that  time,  every- 
thing would  be  satisfactorily  concluded.  I  trust  you 
will  excuse  my  troubling  you  with  this  communication, 
and  ask  Mr.  Glyn  to  be  kind  enough  to  give  it  his  early 
attention.    I  am,  8cc.    Henry  Duesbury.*' 


The  bill  prayed  that  the  Defendants  might  severally 
set  forth  to  which  of  them  the  76  /•  75.  2i2.  belonged  and 
was  payable,  and  how  in  particular  they  made  out  their 
claims  thereto ;  and  that  they  might  interplead  'and 
settle  and  adjust  their  demands  between  themselves : 
the  Plainti£f  being  desirous  and  thereby  offering  that  the 
762.  7/.  2d.  should  be  paid  to  such  of  them  to  whom 
the  same  should,  in  the  judgment  of  the  Court,  appear 
of  right  to  belong ;  and  that  the  Plaintiff  might  be  at 
liberty  to  pay  the  last-mentioned  sum  into  court,  for 
the  benefit  of  such  of  the  Defendants  as  should  appear 
to  be  entitled  thereto,  and  that  Duesbury  might  be  re- 
strained from  all  further  proceedings  in  his  action  ;  and 
that  both  the  Defendants  might  be  restrained  from 
commencing  or  prosecuting  any  other  action  or  actions 
against  the  Plaintiff,  for  the  recovery  of  the  76/.  7  s.  2d., 
or  touching  any  of  the  matters  aforesaid. 
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The  mjunction  having  been  obtained  ex  parte,  the 
Defendants  now  moved  to  dissolve  it^  on  tlie  coining  in 
of  their  answers. 

Mr.  Knight  Bruce  and  Mr.  Norton,  in  support  of 
the  motion : 

This  is  not  a  case  of  interpleader :  for  there  is  no 
identity  of  subject,  nor  is  there  any  right  to  make  the 
Defendants  interplead  with  each  other.  The  subject 
of  Obbard's  claim,  is  a  debt  due  from  the  Plaintiff  to 
Haynes;  and  the  subject  of  the  action  brought  by 
Duesbury,  is  the  balance  of  a  running  account,  between 
him  and  the  Plaintiff,  consisting  of  various  items,  one 
of  which  was  a  sum  of  money  which  Duesbury  had 
paid  to,  or  on  account  of  Haynes,  on  the  Plaintiff's  ac- 
count ;  and,  consequently,  there  is  no  common  subject 
of  litigation  between  Duesbury  and  Obbard.  Crawshay 
▼•  Thornton  (ja),  Dungey  v.  Angove(b),  Wright  v. 
ffard  (c). 

Mr.  Jacob  and  Mr.  Rogers,  for  the  Plaintiff: 

The  money  having  been  paid  into  court,  the  De- 
fendants have  no  right  to  call  on  the  Court  to  decide 
whether  this  case  is  a  case  of  interpleader  or  not ;  for 
Lord  JEldon  decided,  in  Hyde  v.  Warren  (d),  that  the 
money  being  brought  into  court,  the  bill  could  not 
be  demurred  to  as  not  being  a  bill  of  interpleader. — 
[The  Vice'Chancellor :  No  such  point  was  decided,  by 
Lord  JEldon,  in  Hyde  v.  WarrenJ] — Tlie  two  Defen- 
dants in  this  case,  are,  in  point  of  fact,  claiming  the 
very  same  sum  of  money.    Duesbury  claims  as  having 
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paid  the  money  to,  or  on  the  account  of  Haynes  as  the 
agent  of  the  Plaintiff;  and  Obbard  says  that  the  money 
was  not  paid  by  Duesbury  as  the  agent  of  the  Plaintiff. 

The  case  of  Crawshay  v.  Thornton^  was  a  case  of  an 
entirely  different  character  from  the  present.  There 
both  parties  might  have  been  entitled  to  recover  from 
the  Plaintiff;  and  the  demurrer  was  allowed  on  the 
ground  that  Crawshay  had  acknowledged  himself  to  be 
the  agent  of  Thornton,  and,  therefore,  by  his  own  ac^ 
he  had  placed  himself  in  a  situation  which  made  him 
liable  to  Thornton  at  all  events ;  and,  besides,  he  might 
be  liable  to  Daniloff^lso :  but,  in  this  case,  if  Obbard's 
claim  succeeds,  the  Plaintiff  cannot  be  liable  to  pay 
JDuesbury ;  and,  if  Duesbury  succeeds  in  his  action,  the 
Plaintiff  cannot  be  compelled  to  pay  Obbard.  This, 
therefore,  is  a  proper  case  of  interpleader.  The  De- 
fendants' counsel  assume  the  very  point  on  which  the 
right  to  make  their  clients  interplead  depends.  They 
say  that  Duesbury  paid  Ifaynes,  as  the  agent  of  the 
Plaintiff:  but  the  truth  is  that  Duesbury  says  one  thing 
and  Obbard  says  the  contrary :  for  Duesbury  says  that 
he  paid  Haynes,  as  the  agent  of  the  Plaintiff;  and  Ob- 
bard  says  that  Duesbury  did  not  pay  Haynes  as  the 
agent  of  the  Plaintiff. 

Mr.  Knight  Bruce,  in  reply : 

If  ^.  orders  goods  from  a  shop,  which  are  delivered  to 
him,  and  then  the  owner  of  an  adjoining  shop  says  that 
he  famished  the  goods,  and  claims  to  be  paid  for  them : 
that  does  not  make  a  case  of  interpleader.  The  mere 
assertion  of  a  false  claim  does  not  create  a  case  of  in- 
terpleader If  Obbard,  under  an  assignment  made  to 
him  by  Duesbury,  had  claimed  the  debt  due  from  the 
Plaintiff,  that  might  have  been  a  case  of  interpleader. 
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So,  also,  if  Duesbury  had  claimed  the  debt  due  fi-om  the  1 840. 
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Plaintiff  to  his  tradesman,  it  might  have  been  a  case  of 

interpleader.  But  the  present  case  cannot  be  held  to  be  a 

case  of  interpleader,  unless  the  Courtis  prepared  to  say      niTESBuaT. 

that,  if  a  tradesman  brings  an  action  for  his  bill  against 

his  customer,  the  customer  may  refuse  to  pay  the  bill  on 

the  ground  that  his  agent  had  had  the  money  to  pay  it 

with,  and  it  was  an  item  in  a  disputed  account  between 

him  and  his  agent.     What  right  has  the  customer  to 

bring  the  tradesman  into  conflict  with  his  agent?    The 

question  at  issue  is  whether  the  debt  which  was  due  to 

HayntSj  is  extinguished  or  not :  the  Plaintiff  says  that 

it  is ;  but  Obbard  says  that  it  is  not.    The  balance  due 

to  Ihieshury  is  not  claimed  by  Obbard ;  and,  therefore, 

there  is  no  identity  of  debt  or  duty  in  this  case. 

The  Vice-Chancbllob: 

I  do  not  recollect  that,  when  this  case  was  first 
brought  before  me  upon  the  motion  for  the  injunction, 
anything  more  took  place  than  an  ex  parte  statement  of 
the  case,  upon  which  the  order  was  made  without  dis- 
cussion :  therefore  I  am  not  sorry  that  there  has  been 
this  discussion ;  because  it  may  serve  to  make  clear  the 
law  of  interpleader. 

In  the  case  of  Crawshay  v.  Thornton^  the  Lord  Chan- 
cellar,  speaking  of  the  law  of  interpleader,  uses  this  lan- 
guage :  ^*  In  equity,  it  is  defined  to  be,  where  two  or 
more  persons  claim  the  same  debt  or  duly."  It  is 
obvious  that  there  may  be  a  case  of  interpleader  where 
no  debt  or  duty  is  claimed.  Lord  Redvsda/e,  in  his 
treatise  on  pleading,  twice  asserts  the  proposition,  that, 
where  two  or  more  persons  claim  the  same  thing  by 
different  or  separate  interests,  and  another  person,  not 
knowing  to  which  of  ihe  claimants  he  ought,  of  right, 
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to  render  a  debt  or  duty  or  to  deliver  property  in  his 
custody^  fears  he  may  be  hurt  by  some  of  them,  he  may 
exhibit  a  bill  of  interpleader  against  them :  p.  48,  4th 
edition.  And  again,  at  p.  141,  he  says  that,  where  twa 
or  more  persons  claim  the  same  thing  by  different 
titles,  and  another  person  is  in  danger  of  injury  from 
ignorance  of  the  real  title  to  the  subject  in  dispute, 
courts  of  equity  will  assume  a  jurisdiction  to  protect 
him. 

A  case  of  interpleader  then  arises  where  the  same 
subject,  whether  debt,  duty  or  thing  is  claimed.  Now, 
when  the  subject  in  dispute  has  a  bodily  existence,  na 
difficulty  can  arise  on  the  ground  of  identity ;  for  no 
dispute  can  arise  as  to  identity  of  matter.  But,  where 
the  subject  in  dispute  is  a  chose  in  action,  which  has  no 
bodily  existence,  it  becomes  necessary  to  determine 
what  constitutes  identity.  Where  the  claims  made  by 
the  defendants  are  of  different  amounts,  they  never  can 
be  identical ;  but  where  they  are  the  same  in  amount, 
that  circumstance  goes  far  to  determine  their  identity. 
The  amount,  however,  may  not  be  sufficient,  of  itself, 
to  determine  the  identity  ;  for  the  amount  may  be  the 
same,  and  the  debt  may  be  different. 

In  this  case,  Haynes  having  become  insolvent,  Obbard, 
as  his  assignee,  claims  a  debt  due  for  work  and  labour 
done  by  him  for  the  Plaintiff :  and  Duesbury,  who  was 
the  Plaintiff's  agent  and  who  superintended  the  works, 
claims  a  debt  due  to  him  from  the  Plaintiff  in  respect 
of  his  having  paid  certain  monies  on  the  PlaintifTs 
account,  amongst  which  is  included  a  sum  paid,  by  him, 
to,  or  on  account  of  Haynes^  for  work  and  labour  done  f 
and  the  question  is,  whether  the  debt  or  duty  claimed 
by  Duesbury,  is  the  same  as  that  claimed  by  Obbard. 
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It  appears  to  me  that,  although  there  is  a  complication  1840. 

of  drcumstanoes  which,  primd  faciei  give  colour  to 
the  assertion  that  the  two  sums  are,  substantially,  the 
same  debt;  yet,  if  Duesbury  had  brought  an  action  ^  "' 
against  the  Plaintiff^  and  had,  in  that  action,  reco- 
vered the  whole  amount  of  what  he  claimed,  that 
would  not  have  prevented  Obbard,  in  right  of  Haynes^ 
from  bringing  his  action  and  recovering,  even  although 
the  amounts  might  be  the  same.  Suppose  that  DueS" 
bury*s  claim  of  debt  had  originally  arisen  from  one  set 
of  circumstances,  and  Obbard's  claim  from  another 
source,  could  the  Plaintiff,  by  paymg  the  debt  to 
Dttesburyy  be  morally  and  conscientiously  said  to  have 
paid  the  debt  due  to  Haynu  \  or,  vice  versA,  if  he  had 
paid  Haynes,  might  not  Duesbury  have  recovered  Y 

The  matter,  I  think,  must  depend  on  the  original 
nature  and  constitution  of  the  debt :  and  when  the  debt 
to  Duesbury  arose  in  respect  of  acts  done  by  him  in  his 
character  of  architect  and  surveyor  to  the  Plaintiff,  and 
the  debt  to  HcyneSf  in  respect  of  work  and  labour 
d<Hie ;  I  do  not  see  how  the  two  debts  can  be  the  same* 
It  seems  to  me  that  they  are  originally  and  substantially 
different  in  their  nature :  and,  therefore,  that  they  can 
not  be  properly  made  the  subject  of  a  bill  of  inter- 
pleader. The  consequence  is  that  the  injunction  must 
be  dissolved. 
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17th  July. 

' V ' 

Agreemefd, 

Signature. 

StaU  of  Frauds* 

/.  R.  Bridges, 
having  five  free- 
hold houses, 
but  no  other 
property,  in 
Cablc'Streetf 
Liverpooly 
agreed  to  sell 
themio  J.Bieak* 
ley  for  248  /. ; 
and,  thereupon, 
drew  up  the  fol- 
lowing memo- 
randum in  his 
aum  hand- 
writing  : 
*«  July  36th, 
1 839. — John 
Bkakley  agrees 
with  J.  i2. 
Bribes,  to  take 
the  property  in 
Cable-street,  for 
the  net  sum  of 
248/.  lOjf." 
Held  that  the 
agreement  was 
sufficiently 
signed  by  the 
vendor. 


BLEAKLEY  v.  SMITH. 

John  Robert  bridges  being  seised,  in  fee, 
of  an  undivided  moiety  of  five  freehold  houses  in  Cable- 
street,  Liverpool,  agreed  to  sell  it,  to  the  Plaintiff,  for 
248  i  10  s.;  and,  thereupon.  Bridges  drew  up  the  fol- 
lowing memorandum,  in  his  own  hand-writing :  "  July 
26th,  1839— JoA»  Bkakley  agrees,  with  J.  R.  Bridges, 
to  take  the  property  in  Cable^treet,  for  the  net  sum  of 
248/.  10«." 

Bridges  had  no  property  in  Cable-street,  except  the 
undivided  moiety  before  mentioned.  On  the  10th  of 
February  1840,  he  died,  having  received  the  whole  of 
the  purchase-money,  but  without  having  conveyed  the 
property  to  the  Plaintiff. 

The  bill  was  filed,  against  his  executors  and  his  heir 
at  law  (who  was  an  infant)  for  a  specific  performance 
of  the  agreement. 

Bridges  not  having  written  his  name  either  at  the  foot 
of  the  agreement  or  in  any  other  part  of  it  except  as 
appears  above,  the  question  was  whether  the  agreement 
was  binding  on  him  and  his  heir. 

Mr.  F.  J.  Hall,  for  the  Plaintiff,  cited  Propert  v. 
Parker  (a). 

Mr.  James  Russell,  for  the  Defendants. 

(a)  I  Russ.  &  MyL  625.  See  1  Sugd.  Vend.  St  Pur. 
10th  edit.  179. 
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The  Vice-Chancellor  was  of  opinion  that  the  agree^  1840. 

ment  was  sufficiently  signed  to  take  it  out  of  the  Statute 
of  Frauds,  and  decreed  as  follows : 


*'  This  Court  doth  declare  that  the  memorandum  or 
agreement  in  the  pleadings  mentioned,  dated  the  2Gth 
day  of  July  1839,  was  a  valid  and  binding  contract  in 
writing,  as  against  J.  R,  Bridges^  deceased,  in  the 
pleadings  named,  and  that  the  same  ought  to  be  spe- 
cifically performed  and  carried  into  execution;  and  doth 
order  and  decree  the  same  accordingly :  and  the  De- 
fendants John  Smith  and  Alice  Bridges^  the  executor 
and  executrix  of  the  said  J*  R,  Bridges,  by  their  an- 
swer admitting  that  the  consideration  or  purchase- 
money,  for  the  undivided  moiety  or  equal  half  part  of 
the  said  J,  JR.  Bridges,  deceased,  of  and  in  the  five  se- 
veral freehold  messuages  and  dwelling-houses,  with  the 
appurtenances,  situate  on  the  south  side  of  Cable*street 
in  the  town  of  Liverpool  in  the  county  of  Lancaster,  was 
fully  paid  and  satisfied  by  the  Plaintiff*  to  the  said  J. 
R.  Bridges  in  his  lifetime,  this  Court  doth  declare  that 
the  infant  Defendant  7.  S.  Bridges,  the  eldest  son  and 
heir-at-law  of  the  said  J  R.  Bridges,  is  a  trustee  of  the 
same  undivided  moiety  or  equal  half  part  of  and  in  the 
said  five  several  freehold  messuages  or  dwelling-houses 
and  appurtenances,  within  the  intent  and  meaning  of 
an  Act  of  Parliament  made  and  passed,  8cc.  (1  Will.  4, 
c.  60),  and  that  the  said  infant  Defendant  is  such  trus- 
tee for  the  Plaintifi",  his  heirs  and  assigns :  and  it  is  or- 
dered that  the  infant  Defendant  T.  S.  Bridges,  and  all 
other  proper  parties,  do  execute  a  proper  conveyance  or 
assurance  of  the  said  undivided  moiety  or  equal  half- 
part  of  the  said  five  freehold  messuages,  dwellings 
houses  and  appurtenances  to  the  Plaintiff/'  8cc.  8ic. 

l4 
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ist  August. 
* ^ • 

YOWT  of  wit. 

Will 

CoMtruction. 

Implied  pamer. 


FORBES  V.  PEACOCK.  ^ 


J.  F.  THROCKMORTON  being  seised  in  fee  of  a 
messuage,  garden  and  other  hereditaments  in  Honuey- 
lane,  Middlesex,  made  his  will,  dated  the  18th  of  March 
1816,  in  the  following  words : 


''  All  my  just  debts  to  be  paid,  and  all  my  debts 
due  to  me  to  be  collected.  First,  I  give  and  bequeath,  to 
my  dear  wife  Elizabeth  Throckmorton,  all  plate,  jewels. 


Testator,  after 
directing  all  his 
just  debts  to  be 
paid,  gave  his 
personal  estate 

house  ofVhich  ^^^^^^9  household  furniture,  monies  at  the  banker's  or 

he  was  seised  elsewhere  belonging  to  me,  and  all  stock  in  the  funds^ 

in  fee,  to  hig  partly  during  her  natural  life,  and  partly  at  her  own 

with  liberty' to  disposal  as  shall  hereinafter  be  provided  for.   Secondly, 

sell  it,  in  case  a  in  order  that  she  my  said  dear  wife  Elizabeth  Throckr 

fhould  be^made  •"^'^  "^Y  ^*^®  wherewithal  to  support  herself  com- 
and  to  invest  fortably,  I  wish  her  to  lay  out  in  government  annuities 
the  proceeds,  in  fo^  her  life,  2,600  /.  sterling,  half  in  the  consols,  and 
her  benefit  ^^^^  ^^  ^^^  reduced  three  per  cents.,  which  will  bring 

during  her  life ;  her  payments  in  quarterly.  The  remainder  of  my  pro- 
tib  t  t  h*"^^  perty  I  desire  may  be  invested  in  the  five  per  cent, 
wife's  death,  stock,  for  her  benefit,  during  her  natural  life.  Thirdly, 
the  house,  if  t^g  house  and  ground  on  which  it  stands,  garden  and 
sold  should  DC  *^'  thereto  belonging,  being  now  my  own  fi*eehoId  pro- 
sold  (but  with* 

out  saying  by  whom),  a;id  that  the  proceeds,  together  with  his 
personal  estate,  should  be  divided  amongst  the  children  of  his 
brother  and  sister :  and  he  appointed  his  wife,  his  executrix,  and 
requested  •/.  S.  F.  and  H.  C,  jointly  with  her,  to  become  the 
executors  and  trustees  of  his  will.  J.  H.  F.  and  the  testator's 
widow,  proved  the  will.  R.  C.  died  in  the  lifetime  of  J.  H.  F. 
and  the  widow,  without  having  proved  it.  The  widow  died 
Q5  years  after  the  testator.  Held  that  /.  H,  F.  had  power  to  sell 
the  house,  and  to  give  a  Receipt  for  the  purchase-rooney. 
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perty  paid  for  and  without  incumbrance,  I  give  to  her 
for  her  natural  life,  with  liberty  to  sell  it^  in  case  a  good 
offer  is  made,  and  itivest  the  proceeds  of  it  in  the  five 
per  cent,  stock  for  her  benefit  during  her  life ;  or  she 
may  let  it  on  a  running  lease  for  7, 14  or  21  years ;  sitid 
lease  to  expire  and  terminate  on  the  first  of  the  three 
above  said  periods  that  may  happen  subsequent  to  her 
demise.    Out  of  my  estate,  the  monies  so  directed  to  be 
invested  as  aforesaid  or  any  part  thereof,  I  give  and 
bequeath,  at  the  death  of  my  said  dear  wife  JEUzabeth 
Throckmorton,  to  Mary  May,  great  niece  of  my  said 
dear  wife  Elizabeth  Throckmorton,  provided  she  con* 
ducts  herself,  as  she  has  always  hitherto  done«  to  her 
aunt's  and  my  satisfaction,  1,000/.,  for  her  sole  use  and 
benefit,  and  also  the  interest  of  1,000  L  five  per  cent, 
stock,  during  her,  the  said  Mary  May%  natural  life. 
Fourthly,  should  the  aforesaid  Mary  May  die  before 
her  aunt  Elizabeth  Throckmorton,  then  the  1,000/.  left 
as  above  for  her  sole  use  and  benefit,  is  to  be  with  the 
rest  of  my  remaining  property  to  form  a  residuary  trust 
fund  to  be  disposed  of  as  hereinafter  to  be  named  at  the 
death  of  my  aforesaid  dear  wife  Elizabeth  Throckmorton ; 
but,  in  case  of  her,  the  said  Mary  May^B  decease  as 
aforesaid  before  that  of  her  aunt  Elizabeth  Throck- 
morton, then  and  in  that  case  only  I  give,  at  the  death 
c/f  Elizabeth  Throckmorton,  the  interest  of  the  1,000/. 
five  per  cent,  stock  spoken  of  as  aforesaid,  to  Mary  Gra- 
ham and  Eliza  Graham,  daughters  of  my  late  good  friend 
and  brother-in-law  JbsepA  CrrcrAam  of  JJart^icA,  jointly 
and  equally,  or  to  the  survivor  of  them  during  their  lives, 
and,  at  their  deaths,  to  be  divided  with  the  residuary 
property  as  above  spoken  of  and  to  be  hereinafter  pro- 
vided for.    Fifthly,  I  desire  that,  at  the  death  of  my 
said  dear  wife  EUzabeth  Throckmorton,  the  residue  of 
my  estate  may  then  be  collected,  including  the  profits  of 
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the  house  and  lot,  if  not  previously  sold,  to  be  then  dis' 
posed  of  to  good  advantage^  and  divided  as  follows: 
my  sister,  Sarah  Fordman,  of  Freehold  Monmouth 
County,  State  of  New  Jersey  in  America,  has  four 
children,  and  my  brother  Samuel  Throckmorton,  de- 
ceased, has  left  three  children,  perhaps  four,  but  to 
them,  be  they  seven  or  be  they  eight,  I  give  and 
bequeath  all  the  said  residue  of  my  property  as  afore- 
mentioned, to  be  equally  divided  share  and  share  alike, 
or  to  the  survivors  of  them.  Sixthly,  on  the  decease  of 
the  aforesaid  Mary  May  or  of  Mary  Graham  and 
Eliza  Graham,  whichever  or  whoever  of  them  shall 
have  the  benefit  and  receive  the  interest  of  the  1,000  /• 
five  per  cent,  stock  as  aforesaid,  the  principal  is  then 
to  revert  to  the  residuary  funds  as  aforesaid,  and  to  be 
divided  therewith.  Seventhly,  whatever  property  may 
be  willed  to  me  by  my  dear  mother  Catherine  Throch" 
morton,  or  by  whomsoever,  I  give  it  to  my  aforesaid 
dear  wife,  Elizabeth  Throckmorton,  during  her  life,  and, 
at  her  death,  to  form  part  of  the  residuary  fund  as 
before  mentioned,  and  to  be  divided,  at  her  death,  with 
the  same.  I  appoint  my  dear  wife,  Elizabeth  Throchr- 
morton,  to  be  my  executrix ;  and  I  request  the  favour  of 
my  good  friends,  John  Hopton  Forbes,  Esq.  of  Ely 
Place,  Holborn,  and  Robert  Cooper,  Esq.,  of  Guildford^ 
street,  will,  jointly  with  my  aforesaid  dear  wife,  Eliza- 
beth Throckmorton,  become  my  executors  and  trustees 
to  this  my  wilU"  The  testator  then  gave  legacies  of 
ten  guineas  each  to  several  individuals ;  and  afterwards 
proceeded  thus : — *'  My  brother  Richard  Throckmorton 
enjoys  a  property  in  which  I  am  interested,  or  may  be 
so  on  the  decease  of  my  mother :  it  is  not  my  wish  that 
he  should  be  distressed  or  urged  to  pay  my  demand 
upon  him  during  his  life  or  that  of  his  present  wife,  but, 
at  their  decease,  if  my  wife,  Elizabeth  Throckmorton,  is 
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then  living,  I  give  it  to  her  for  her  life,  and,  at  her  de-  1840. 

cease,  to  form  part  of  the  residuary  funds  as  aforesaid, 

to  be  applied  as  directed  in  the  fifth  clause  of  this  my 

will.     I  desire  a  copy  of  this  my  will  to  be  sent  to  my       Peacock 

sister,  Sarah  Fardman,  wife  of  Dr.  Fordman,  Freehold 

Momnauih  County,  New  Jersey,  America** 

The  testator  died  soon  after  the  date  of  his  will,  which 
was  proved  by  his  widow,  Elizabeth  Throckmorton,  and 
by  the  Plaintiff,  John  Hopton  Forbes.  R.  Cooper  died 
many  years  before  the  bill  was  filed,  without  having 
proved  the  will  or  acted  in  the  trusts  thereof.  Elizabeth 
Throckmorton  died  on  the  7th  of  April  1840. 

The  bill  stated  that,  in  pursuance  of  the  will,  the 
plaintiff  caused  the  said  messuage,  garden,  and  heredi- 
taments to  be  put  up  to  sale  by  auction  on  the  28th  of 
May  1840;  and  that  the  Defendant  became  the  pur- 
chaser thereof  at  the  price  of  1,360/. :  that  an  abstract 
of  title  to  the  premises  was  delivered,  to  the  Defendant, 
on  the  Plaintiff's  behalf,  and  was  submitted,  by  the 
Defendant,  to  his  counsel,  whose  opinion  thereon  was 
as  follows :  ''  I  think  a  good  title  is  deduced  to  the  late 
Mr.  Throckmorton,  llie  real  difficulty  in  the  title  arises 
under  the  will  of  Mr.  Throchnorton,  on  which  three 
distinct  questions  present  themselves.  Firstly,  whether 
a  power  of  sale  can,  by  implication,  be  held  to  be  vested 
in  his  executors.  Secondly,  whether  a  surviving  exe- 
cutor and  trustee  can  sell :  and  Sdly,  whether  a  good 
discharge  can  be  given  without  the  concurrence  of  the 
cestuis  que  trust.  On  the  whole,  there  appears  to  me  so 
much  doubt  on  the  title,  that  a  purchaser  ought,  I  think, 
to  have  the  sanction  of  a  decree  of  a  court  of  equity: 
or,  otherwise,  I  think  that  the  vendor  should  obtain  the 
concurrence  of  the  testator's  heir  and  of  the  parties  be- 
neficially entitled  to  the  purchase-money.'' 


166 


CASES   IN   CHANCERY. 


1840. 

V    ■ 

Forbes 
Pjiacook. 


The  bill  further  alleged  that,  save  as  to  the  aforesaid 
questions  arising  on  the  testator's  will,  the  title  to  the 
premises,  as  disclosed  by  the  abstract,  was  a  perfectly 
good  and  marketable  title :  that  the  plaintiff  could  not 
procure,  and  was  not  bound  to  procui;^  the  concurrence, 
in  the  sale  and  conveyance  of  the  premises^  of  the  testa- 
tor's hdr  and  all  the  parties  beneficially  interested  in 
his  residuary  estate^  most  of  whom  were  resident  abroad 
in  different  parts  of  the  world  :  but  the  plaintiff  was 
advised  that  he,  as  the  surviving  executor  and  trustee  of 
the  will,  had  power  to  sell  the  premises  and  to  make  a 
good  title  thereto,  and  convey  the  same  to  the  Defen- 
dant and  give  him  a  valid  discharge  for  his  purchase- 
money,  without  the  concurrence  of  such  parties  or  any 
of  them. 

The  bill  prayed  for  a  specific  performance  of  the  con« 
tract. 

The  Defendant  demurred  on  the  ground  that  the 
Plaintiff  could  not  make  a  good  title  to  the  premises. 

Mr.  Coote  and  Mr.  Bird,  in  support  of  the  de* 
murrer : 
The  question  in  this  case  arises  on  the  fifth  clause  in 
the  will,  where  the  testator  directs  that,  at  the  death 
of  his  wife,  the  residue  of  his  estate  shall  be  collected, 
including  the  profits  of  the  house  and  lot ;  if  not  pre- 
viously sold,  to  be  then  disposed  of  to  good  advantage, 
and  divided  as  therein  mentioned.  We  contend  that 
the  Plaintiff,  as  the  surviving  executor  of  the  will,  is  not 
enabled  to  make  a  title  to  the  house.  It  will  be  said, 
by  the  counsel  in  support  of  the  bill,  that  the  Plaintiff 
has  a  right  to  sell  the  house,  either  to  pay  the  testator's 
debts«  which  are  charged,  by  his  will,  on  his  real 
estate,  or  to  pay  the  legacies  ;  or  because  the  produce 
of  the  real  estate  and  the  personal  estate,  are  blended 
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together  and  are  to  be  disposed  of  by  the  executors^  as 
in  Tylden  v.  Hyde  (a).  We  concede  that,  if  no  person 
is  appointed  to  sell  the  real  estate^  and  the  proceeds  are 
to  pass  through  the  hands  of  the  executor,  for  the  pur- 
pose of  paying  debts  or  l^acies,  then  the  executor  is  the 
person  to  sell  the  real  estate :  but,  here,  twenty-five  years 
have  elapsed  since  the  testator's  death,  and,  therefore, 
the  executor  is  not  at  liberty  to  allege  that  he  is  under 
the  necessity  of  selling  the  real  estate  to  pay  the  tes- 
tator's debts.  At  all  events,  he  ought  to  have  stated,  in 
bis  bill,  that  he  wanted  money  to  pay  the  debts.  Shaw 
V.  Borrer(Jb). 

Secondly,  as  to  the  money  being  wanted  to  pay  the 
legacy  to  Mary  May.  It  is  pretty  clear  that  the  2,500  /. 
directed  to  be  invested  in  government  annuities,  is  the 
fond  out  of  which  the  testator  intended  that  legacy  to 
be  paid. 

Thirdly,  with  pespect  to  the  argument,  founded  on 
the  decision  in  Tylden  v.  Hyde,  that,  as  the  produce  of 
the  real  estate  is  blended  with  the  personalty  and  the 
aggregate  fond  is  to  be  divided  by  the  executor,  there- 
fore, the  executor  is  to  sell. — [Mr.  Knight  Bruce,  for 
the  bill:  You  do  not  allude  to  the  request  that  the 
Plaintiff  and  Cooper,  should  become  the  executors  and 
trustees  of  the  will.] — The  2,600  /•  is  the  fund  of  which 
they  are  to  be  trustees.  In  Tylden  v.  Hyde,  Sir  John 
Leach,  V.  C.  says :  **  Where  there  is  a  general  direc- 
tion to  sell,  but  it  is  not  stated  by  whom  the  sale  is  to 
be  made,  there,  if  the  produce  of  the  sale  is  to  be  applied 
by  the  executors  in  the  execution  of  their  office,  a  power 
to  sell  will  be  implied  to  the  executors."  It  is  not,  how- 
ever, very  intelligible  why  a  power  to  sell  real  estate 
should  not  be  implied  to  the  heir  rather  than  to  the 
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(a)  2  Sim.  &  Stu.  338. 
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1 840.  executor.    This  case,  however,  is  distinguishable  from 

Tylden  v.  Uydey  and  falls  rather  within  the  principle  of 
Bentham  v.  Wiltshire  (c).    There  the  testator  devised 
i>   /'  the  estate  to  which  the  suit  related*  to  Hannah  Barrett 

for  her  life,  provided  she  did  not  marry ;  and  directed 
that,  after  her  decease,  it  should  be  sold,  (not  saying 
by  whom,)  and  the  monies  arising  therefrom  divided 
amongst  certain  illegitimate  children :  and  he  appointed 
Bryan  Bentham  and  Hannah  Barrett  his  executors. 
The  difficulty  in  that  case,  was  that,  as  the  real  estate 
was  not  to  be  sold  until. after  the  death  of  Hannah 
Barrett,  the  tenant  for  life,  and,  as  she  was  an  execu- 
trix, it  was  necessary  to  imply  a  power  of  sale,  not. only 
in  the  executors,  but  in  the  surviving  executor :  and  Sir 
John  Leach,  in  his  judgment  in  that  case,  says:  'Mt 
is  a  further  circumstance  that  the  sale  is  directed  to  be 
made  after  the  death  of  the  tenant  for  life,  who  was 
one  of  the  executors :  there  is  here,  therefore,  no  power 
of  sale  in  the  executors.''  If  then  it  is  held  that  the 
Plaintiff  in  this  case  has  power  to  sell  the  property  in 
question,  the  decision  in  Bentham  v.  Wiltshire  will  be 
contradicted. 

Supposing  that  a  power  to  sell  is  vested,  by  implica- 
tion, in  the  Plaintiff,  still,  as  the  sale  cannot  be  required 
for  the  purpose  of  paying  the  debts  of  the  testator,  who 
died  26  years  ago,  the  Plaintiff  cannot  give  a  receipt  for 
the  purchase-money,  without  the  concurrence  of  the 
cestuis  que  trust.  The  Plaintiff,  however,  has  sold  the 
property  without  their  knowledge;  and  he  does  not 
know  who  they  are  or  where  they  reside.  The  proba- 
biUty  is  that  they,  or  some  of  them  at  least,  are  aliens  ; 
consequently,  the  Attorney-general  ought  to  have  been 
made  a  party  to  this  suit,  as  representing  the  Crown, 

(c)  4  Madd.  44. 
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Doe  V.  Acklam  (d). — [The    Vice-chancellor:   Is  there  1840. 

any  allegation  that  they  are  aliens?] — No:  but  there 
appears,  on  the  face  of  the  will,  strong  ground  for  pre- 
suming that  they  are  so. — [Mr.  Knight  Bruce :  Are  you  pg^cocK, 
aware  that,  in  Du  Hourmelin  v.  Sheldon  (je),  the  Lord 
Chancellor  decided  that  aliens  might  take  the  proceeds 
of  the  sale  of  real  estate  ?] — At  all  events,  all  the  cestuis 
que  trust  may  have  died  in  the  lifetime  of  the  testator's 
widow;  and  then  the  object  of  the  sale  would  be  at 
an  end. 

Mr.  Knight  Bruce  and  Mr«  J.  Parher  appeared  in 
support  of  the  bill :  but 

The  Vice-Chancellor,  without  hearing  them, 
said: 

The  testator  directs  that,  at  the  death  of  his  widow, 
the  residue  of  his  estate  shall  be  collected,  including 
the  proceeds  of  his  house,  which,  if  not  previously  sold, 
is  to  be  then  sold.  He  then  says :  *^  My  sister  Sarah 
Fordman,  of  Freehold  Monmouth  county,  State  of  Neto 
Jersey,  in  America,  has  four  children,  and  my  brother, 
Samuel  Throckmorton,  deceased,  has  left  three  children, 
perhaps  four ;  but  to  them,  be  they  seven  or  be  they 
eight,  I  give  and  bequeath  all  the  said  residue  of  my 
property  as  aforementioned,  to  be  equally  divided,  share 
and  share  alike,  or  to  the  survivors  of  them."  He 
seems,  therefore,  to  be  doubtful  how  many  children  of 
his  deceased  brother  were  living.  Therefore,  when  he 
says :  "  or  to  the  survivors  of  them,"  he  means  not 
those  who  should  be  living  at  the  decease  of  his  widow, 
but  those  who  should  be  living  at  his  own  decease. 

When  this  case  was  opened,  it  brought  to  my  recol- 
lection a  note,  which  I  made  some  years  ago,  of  a  very 

(//)  2  Barn.  &  Cress.  779.  (e)  4  Myl.  k  Cr.  525. 
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remarkable  case :  Ward  v.  Devon,  9th  February  1806. 
There  a  testator  made  his  will,  dated  the  29th  of 
August  1801,  in  the  following  words : 

**  Sell  all  ofFy  both  real  and  personal  property,  and 
divide  the  produce  between  my  wife  Mary  Ann  Ward, 
and  my  sons  and  daughters,  each  to  share  alike.  The 
law  gives  the  house  at  Teddington  to  the  youngest  son : 
but  it  is  my  will  to  sell  all.  I  appoint  Mr.  Robert 
Ward,  my  brother,  and  my  wife,  Mary  Ann  Ward,  my 
executors."    That  was  the  whole  of  the  will. 

The  testator  died  seised  in  fee  of  freeholds  and  copy- 
holds. The  executors  contracted  to  sell  to  the  Defen- 
dant, who  insisted  that  they  could  not  make  a  title :  but 
it  was  held  that  the  executors  had  power  to  sell  (/). 
On  the  authority  of  that  case,  I  am  of  opinion  that  the 
/i^,i.i^^  ^L<^^€-r»-^  Plaintiff  has  power  to  sell  the  house  which  is  the  subject 

J7  ^fic><X,  -^  ^jf  |.Jjg  p|i£geiit  8uitt 

The  only  other  question  is  whether  the  Plaintiff  can 

give  a  valid  receipt  for  the  purchase-money :  and  I  am 

of  opinion  that  he   can  do  so ;  for  the  testator  has 

charged  his  real  estate  with  the  payment  of  his  debts ; 

and,  as  the  bill  says  nothing  at  all  about  the  debts,  non 

constat  but  that  some  of  them  may  still  remain  unpaid. 

At  all  events,  the  purchaser  has  no  notice  that  they  have 

been  all  paid  :  and  he  is  not  bound  to  inquire  whether 

they  have  been  paid  or  not. 

Demurrer  over-ruled. 

(J")  It  appeared,  from  the  note  of  the  above  case,  which 
His  Honor  kindly  lent  to  the  Reporter,  that  Devon  stated,  in 
his  answer,  that  he  had  taken  the  opinion  of  the  late  Mr. 
Skadwell  on  the  question;  and  that  that  eminent  convey- 
ancer doubted  whether  the  executors  could  sell. 
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MARRIS  «.  BURTON.    '  a4th  July. 

' V ' 

1  HE  testator  in  the  cause  directed  his  executors  and      Construction, 
trustees  to  set  apart,  out  of  the  residue  of  his  personal      Legacy-duty. 

estate  and  the  proceeds  of  his  real  estate,  a  sum  of  Testator  direct- 

money,  not  being  less  than    6,500  /•  nor  more  than  ed  his  executors 

7,600  Z.,  the  yearly  dividends,  interest  and  produce  of  *®  ^^  ^"^^  * 
,  :       ^  ,  ,  ^  sum,  not  more 

which,  when  invested  as  thereinafter  mentioned,  would  than  7,500  /., 

amount  to  or  produce  the  clear  yearly  sum  of  300  /.,  ^®  dividends  of 

which  when  in* 
cltar  of  all  deductUms  whatsoever^  and  to  lay  out  and  yggted  ag  ^Siet 

invest  the  said  sum  so  to  be  set  apart,  in  their  names,  directed,  would 

in  Government  or  other  securities :  and  he  gave  the  an-  *"°""'  ^^  ^^ 

^  produce  the 

Duity  to  the  Plaintiff  for  her  life.    The  testator  then  clear  yearly 
directed  that  if,  at  any  time,  the  dividends  and  annual  ^um  of  300  ^, 

clear  of  all  dfi* 
produce  of  the  trust  monies  should,  from  any  cause  ductions  what- 
soever, and  to  invest  the  sum  so  to  be  set  apart,  in  Government  or 
other  securities;  and  he  directed  that  if,  at  any  time,  the  dividends 
of. the  trust  monies  should,  from  any  cause  whatsoever,  prove 
instifficient  to  answer  the  purposes  aforesaid,  the  trustees  should, 
out  of  the  residue  of  the  monies  that  should  come  to  their  hands, 
raise  such  further  sum  as  should  be  sufficient  to  make  good  any 
deficiency,  and  apply  the  same  accordingly:  and  he  gave  the 
annuity  to  the  Plaintiff  for  life.  Held  that  the  annuity  was  free 
from  legacy-duty. 
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whatsoever,  prove  insufficient  to  answer  and  satisfy  the 
purposes  aforesaid,  his  trustees  should,  by  and  out  of  the 
residue  of  the  monies  which  should  come  to  their  hands, 
raise  such  further  sum  or  sums  of  money  as  should  be 
sufficient  to  make  good  any  deficiency,  and  pay  and 
apply  the  same  accordingly. 

The  question  was  whether  the  annuity  was  given  free 
of  legacy-duty. 

Mr.  Knight  Bruce  and  Mr.  Bacon,  for  the  Plaintiff, 
the  annuitant,  cited  Smith  v.  Anderson  (a)  and  Barks- 
dak  V.  GiUiat  (b). 

Mr.  Jacob  and  Mr.  Walker,  for  the  executors  and 
trustees: 

This  case  is  distinguishable  from  the  cases  cited :  for, 
there,  the  annuity  itself  was  given  clear  of  all  deduc- 
tions ;  but  here  the  fund  that  is  to  produce  the  annuity, 
and  not  the  annuity,  is  so  given.  Besides,  the  sum  that 
is  to  be  invested  is  Umited ;  it  is  not  to  exceed  7,600  /. 
But  that  sum,  if  invested  in  the  Three  per  Cents.,  would 
not  produce  even  the  annuity.  Can  you  then  say  that 
a  much  larger  sum  than  the  testator  has  directed,  that 
is,  a  sum  sufficient  to  pay  the  legacy  duty  as  well  as 
the  annuity,  ought  to  be  taken  out  of  the  residue  ? 

The  testator  contemplated  that  the  money  directed  to 
be  set  apart,  might  be  invested  in  the  Three  and  a  Half 
per  Cents.,  and  that  the  dividends  of  that  stock  might 
be  reduced  ;  and  it  is,  in  that  event,  that^e  directs  the 
deficiency  to  be  made  good.    Sanders  v.  Kiddell  (c). 


(<i)  4  Rubs.  353.  (b)  1  Swanst.  562. 

(c)  Ante,  Vol.  VH.  p.  536. 
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The  Vice-Chancellor: 

The  testator  has  pointed  out  a  clear  intention  that 
the  annuity  should  be  clear  of  all  deductions.  In  San' 
ders  y.  Kiddell  the  testator  did,  indeed,  use  the  woixl 
"clear,"  but  he  did  not  use  the  words  **  clear  of  all  deduc- 
tions ;"  and,  besides,  the  parties  were  to  take  the  an- 
nuity in  succession.  Here  it  is  pretty  plain  from  the 
words  to  which  I  have  adverted  and  from  the  other 
parts  of  the  will,  that  the  testator  intended  the  an- 
nuitant to :  take  the  annuity  free  from  any  diminution 
whatever. 
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15y  an  indenture  dated  the  27th  of  May  1807,  being 
the  settlement  made  in  contemplation  of  the  marriage 
of  Thomas  Busby  with  Mary  Henn,  after  reciting 
the  intended  marriage,  and  that,  as  well  in  prospect 
thereof  as  of  the  portion  which  T.  Busby  would  re-  By  a  marriage 

ceive  with  Mary  Henn,  and  for  makinc  a  better  provi-  "ctdement, 

_         ,  1    1     •  r  i_     trusts  were  de- 

sion  for  T.  Busby  and  Mary  Henn  and  the  issue  of  the  ciared  of  a  sum 

marriage,  it  had  been  agreed  that  the  sum  of  1,100/.,  of  money,  the 
secured  by  the  mortgage  therein  mentioned,  should  be  for^her^separate 
settled  upon  and  for  the  trusts,  intents  and  purposes,  use  for  life,  for 
and  subject  to  the  powers,  provisions  and  agreements  ^^  f    JJ"  • 

thereinafter  mentioned  concerning  the   same ;  it  was  children  as  the 

wife  should  by 
deed  or  will  appoint ;  in  default  of  appointment,  for  the  children 
equally ;  if  there  should  be  no  child,  then  for  such  persons  as  the 
wife  should  appoint  by  deed  or  will,  and,  in  default  thereof,  for 
the  executors  or  administrators  of  the  toif'e.  The  ultimate  trust 
took  effect.  Held  that,  by  the  executors  or  administrators  of  the 
wife,  her  next  of  kin  at  her  death,  were  meant,  there  being, 
throughout  the  settlement,  an  evident  intention  to  exclude  the 
husband  from  taking  more  than  a  life  interest* 

M  2 
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1840.  witnessed  that,  in  pursuance  of  such  agreement  and  for 

the  consideration  aforesaid,  Mary  Henn,  for  herself,  her 
heirs,  executors,  &c.,  and  Thomas  Bmby,  for  himself, 
Dudley.       ^^^  heirs,  executors,  &c.,  did  severally  covenant,  with 
John  Land  and  Solomon  Bowertnanf  that,  immediately 
after  the  execution  of  the  settlement,  the  1,100/.  should 
be  and  be  deemed  as  vested  in  Land  and  Bowerman ; 
and  Land  and  Bowerman  did  thereby,  for  themselves 
severally  and  for  their  several  executors,  &c.,  declare 
that  they  would  stand  possessed   thereof  and  of  the 
interest,  dividends  and  produce  thereof,  in  trust,  after 
the  solemnisation  of  the  marriage,  to  continue  the  same 
or  any  part  thereof  on  the  then  present  security  at 
interest,  or,  with  the  consent  of  Mary  Henn  testified  by 
some  writing  under  her  hand,  and,  after  her  decease,  at  the 
discretion  of  the  trustees  for  the  time  being,  to  call  in  the 
1,100/.  or  any  part  thereof,  and  lay  out  or  lend  the 
same  again,  in  the  names  of  the  trustees  for  the  time 
being,  in  the  purchase  of  some  of  the  public  stocks 
or  funds,  or  upon  some  government  or  parliamentary 
or  real  security  or  securities  at  interest,  and  the  same 
again,  with  such  consent  as  aforesaid,  or  at  the  discre- 
tion of  the  trustees  for  the  time  being  after  Mary  Hennas 
decease,  from  time  to  time  to  alter,  vary,  transfer,  sell 
out  or  call  in,  and  lay  out  and  invest  upon  any  new  or 
other  stocks,  funds  or  securities  of  the  like  nature ;  and, 
during  Mary  Henn's  life,  to  receive  the  dividends,  &c. 
of  the  1,100/.  or  of  the  stocks,  &c.  upon  which  the 
same  should  then  be  lent,  laid  out  or  invested,  and 
to  pay  such  dividends^  &c.  to  Mary  Henn  for  her 
separate  use;  and,  after  her  decease,  in  case  Thomas 
Busby  should  survive  her,  to  pay  the  dividends,  8cc.  to 
him,  for  his  life ;  and,  after  the  decease  of  the  survivor 
of  them,  to  stand  possessed  of  the  capital  in  trust  for 
all  and  every  or  such  one  or  more  of  the  children  of  the 
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marriage  as  Mary  Henn  should,  by  deed  or  will,  appoint, 
and,  in  default  of  such  appointment,  in  trust  to  divide  the 
same  equally  amongst  all  the  children  of  the  marriage, 
the  shares  of  sons  to  be  paid  to  them  at  21  ^  and  the  shares 
of  daughters  at  that  age  or  on  marriage.    The  settlement 
then  contained  proviuons  for  the  maintenance  of  the 
children^  and  for  the  survivorship  and  accruer  of  their 
shares  in  case  ihey  should  die  before  their  shares  should 
become  payable.     It  then  directed  that,  in  case  there 
should  be  no  son  who  should   attain  21,    nor  any 
daughter  who  should  attain  that  age  or  marry,  the 
trustees  should  pay  and  transfer  the  1,100/.,  or  the 
stocks,  &c.  upon  which  that  sum  should  then  be  in- 
vested, to  such  person  or  persons,  8cc.  as  Mary  HenUj 
notwithstanding  her  coverture,  should  appoint  by  deed  or 
will;  and  that,  in  default  of  such   appointment,  the 
trustees  should  pay  and  transfer  the  same  unto  the 
executors  or  administrators  of  Mary  Henn :  and  Busby 
covenanted,  with  the  trustees,  that,  in  case  the  marriage 
should  take  effect  and  Mary  Henn  should  die  in  his 
lifetime,  he  would  permit  and  suffer  her  to  appoint  the 
1,100  /.,  by  deed  or  will,  unto  such  child  or  children, 
person  or  persons,  in  such  shares,  manner  and  form 
as  she  should  think  proper ;  and  that,  in  case  she  should 
die  in  his  lifetime  and  should  make  no  appointment  of  all 
or  any  part  of  the  1,100/.,  and  she  dying  without  issue 
as  aforesaid,  the  same,  or  the  unappointed  part  thereof, 
should  be  and  remain  unto  and  for  the  only  use  and  be- 
nefit  of  her  executors,  administrators  and  assigns :  and 
Hunms  Busby  further  covenanted,  vnth.  the  trustees, 
&at,  if  the  marriage  should  take  effect,   he  would 
permit  the  will,  to  be  made  by  Mary  Henn  in  pur- 
suance of  the  before-mentioned  power,  to  be  duly  proved 
by  the  executors  therein  to  be  named,  and  probate 

M  3 


1840. 


Dahibl 

tr. 
DUBLET. 


166 


CASES   IN   CHANCERY. 


1840. 
Damibl 

Dudley. 


thereof  to  be  taken,  as  was  usual ;  and  that  the  ap* 
pointees  should  peaceably  and  quietly  have,  hold  and 
possess  the  1,100/.,  without  any  let,  &c.  of  or  by  him, 
his  executors,  administrators  or  assigns :  and  also  that 
it  should  be  lawful  for  the  trustees  to  sue  for  the  1,100/., 
or  any  part  thereof,  or  the  interest  or  dividends  thereof, 
in  his  name  and  in  the  name  of  Mary  Henn ;  and  that 
he  would  not  release  the  1,100/.,  or  any  part  thereof, 
or  the  interest  or  dividends  thereof  then  due  or  there- 
after to  grow  due  to  Mary  Henn,  without  the  consent  in 
writing  of  the  trustees ;  and  that  he  would,  as  often  as 
thereto  desired  by  the  trustees,  join  with  Mary  Henn  in 
any  release,  receipt  or  discharges  necessary  to  be  given 
for  any  monies  due  or  to  grow  due  to  her  as  aforesaid  ; 
and  that  he  would,  at  all  times  after  the  marriage  should 
take  effect,  upon  every  reasonable  request  and  at  the 
proper  costs  and  charges  of  the  trustees*,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  the  sur* 
vivor,  do  and  execute  all  such  further  acts  and  tilings 
for  the  better  settling,  recovering  and  receiving  the 
1,100/.  and  the  interest  and  dividends  thereof  upon  and 
for  the  trusts  and  intents  thereinbefore  declared  con- 
cerning the  same,  as  by  the  trustees  and  the  survivor  of 
them,  or  the  executors  or  administrators  of  the  survivor, 
or  by  their  counsel,  should  be  reasonably  required :  and 
it  was  thereby  agreed  between  the  parties  thereto  that 
Busby f  his  executors  and  administrators,  should,  at  all 
times  thereafter,  be  indemnified,  out  of  the  trust  pre- 
mises, against  all  costs,  charges,  &c.  that  he  or  they 
should  incur  by  reason  of  the  said  Thomas  Busby 
joining  or  being  made  a  party  in  any  action  or  suit  fur 
recovering  any  part  of  the  1,100/.,  or  the  dividends  or 
interest  thereof,  or  on  any  other  account  whatsoever. 

•  So  in  brief. 
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The  marriage  was  solemnised  shortly  after  the  execu-  1840. 

tioD  of  the  settlement.  " 


In  September  1819,  Busby  took  the  benefit  of  the 
Insolvent  Debtors'  Act;  and  the  Defendant  Dudley 
became  the  assignee  of  his  estate.  Mary  Busby  received 
the  interest  of  the  1,100  /.  during  her  life  for  her  sepa- 
rate use.  She  died,  in  May  1823,  intestate,  leaving 
her  husband  and  a  son,  vi^ho  vi^as  the  only  issue  of  the 
marriage  and  her  sole  next  of  kin,  her  surviving. 

After  Mrs.  Busby*s  death,  the  interest  of  the  1,100  /. 
was  paid  to  Mr.  Busby  s  assignee  during  his  life.  In 
1825  he  died  intestate,  without  having  taken  out  admi- 
nistration to  his  wife,  and  leaving  his  son,  his  only  child 
and  next  of  kin,  him  surviving. 

In  January  1829,  the  son  died  an  infant,  intestate  and 
unmarried,  leaving  the  Plaintiff  Charlotte  Daniel  and 
the  Defendant  Martha  Goodson,  bis  two  paternal  aunts, 
his  sole  next  of  kin.  The  interest  which  became  due 
on  the  1,100  /•  from  Thomas  Busby* s  death  up  to  the 
24th  of  September  1828,  was  applied  for  the  infant's 
use,  but  the  interest  which  accrued  subsequently  to  that 
day  and  up  to  the  infant's  death,,  was  in  arrear  at  his 
decease. 

In  February  1834  administration  to  the  estates  of 
Thomas  Busby  and  his  infant  son  was  granted  to  the 
Plaintiff,  Charlotte  Daniel;  and,  in  April  1835,  admi- 
nistration to  Mary  Busby  was  granted  to  the  same 
person. 

The  Plaintiff,  who  had  obtained  payment  of  the 
1,100/.  and  the  interest  due  thereon  firom  the  mortgagee, 
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alleged,  by  her  bill,  that  Dudley,  as  the  assignee  under 
Susbtf's  insolvency,  insisted  that  Busby  became  enti- 
tled to  the  lylOO  /.  and  all  interest  due  thereon,  at  the 
death  of  his  infant  son,  and  also  to  all  interest  accrued 
thereon  subsequently,  as  having  survived  his  wife ;  and 
that  the  Plaintiff  ought  to  pay  the  same  to  Dudley  as 
such  assignee :  whereas  the  Defendant  Martha  Good" 
son,  as  one  of  the  infant's  next  of  kin,  allied  that, 
according  to  the  true  construction  of  the  settlement, 
Busby  was  excluded  from  taking,  in  the  events  which 
had  happened,  any  benefit  in  the  1,100  /.  or  the  interest 
thereof,  under  the  ultimate  trust  declared  by  the  settle- 
ment for  the  benefit  of  Mary  Busby^  executors  and 
administrators,  such  trust  being  meant,  as  Martha 
Goodson  contended,  for  the  benefit  of  Mary  Busby's 
next  ofhin,  to  the  total  exclusion  of  her  husband  survifh 
ing  her ;  and  that  Busby  was  bound,  by  his  covenants 
in  the  settlement,  to  give  effect  to  such  settlement  ac- 
cordingly ;  and  that  the  Plaintiff,  as  his  administratrix, 
was  then  bound  so  to  do ;  and  that  Martha  Goodson 
accordingly  insisted  that  the  infant,  as  Mary  Bushy^s 
only  child  and  sole  next  of  kin,  became  entitled  to 
the  1,100/.  and  the  interest  thereof,  subject  to  his 
father's  life  interest  and  to  his  own  contingent  interest 
therein,  and  that,  on  the  infant's  decease,  the  1,100  L 
and  all  interest  due  thereon,  devolved  to  his  next  of 
kin,  and  that  Martha  Goodson,  accordingly,  became 
entitled  to  one  moiety  of  the  trust  money,  as  one  of 
his  next  of  kin  at  the  time  of  his  death,  and  that  the 
Plaintiff  Charlotte  Daniel  became  entitled  to  the  other 
moiety,  as  the  other  of  such  next  of  kin,  and  that  she, 
as  the  infant's  administratrix,  was  bound  to  pay  and 
divide  the  trust-money  accordingly.  The  bill  further 
alleged  that  Martha  Goodson  also  insisted  tliat,  if  Busby 
was  not  excluded  by  the  settlement  as  before  mentioned,. 
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yet  that  the  interest  of  the  1,100  L  which  accrued  after  1840. 

Bu$by*%  death  and  in  the  lifetime  of  his  son^  and  which 
remained  unpaid  at  his  decease,  formed  personal  estate 

of  the  son,  and,  as  such,  became  and  was   divisible       rk.,J! 

amongst  his  next  of  kin. 

The  bill  prayed  that  the  rights  and  interests  of  the 
Defendants  and  of  the  Plaintiff  in  the  monies  received 
by  the  Plaintiff  on  account  of  the  1,100/.  and  interest, 
might  be  ascertained  and  declared;  and  that  such 
monies  might  be  paid  and  applied  accordingly :  and,  in 
the  meantime,  that  the  same  might  be  secured  for  the 
benefit  of  the  parties  interested  therein ;  and  that  all 
such  accounts  might  be  taken  and  inquiries  made  as 
might  be  necessary  for  the  purposes  aforesaid. 

The  Defendant,  Dudley^  by  his  answer,  claimed,  as  ' 
Busby's  assignee,  all  such  right  and  interest  in  the  mat^ 
ters  in  question,  in  trust  and  for  the  benefit  of  Busby's 
creditors,  as  he  might  appear  to  be  entitled  to.  The 
other  Defendants  were  Henry  Goodson  and  Martha  his 
wife,  neither  of  whom  answered  the  bill.  With  respect 
to  the  latter,  the  bill  charged  and  Dudley  admitted,  in 
his  answer,  that  she  separated  from  her  husband  many 
years  ago  and  went  to  America,  where  she  was  still 
resident.  With  respect  to  the  former,  the  bill  charged 
that  the  Plaintiff  had  not  seen  or  heard  of  him,  and 
that  he  had  not  been  seen  or  heard  of  by  any  other 
person  since  1835,  and  that  the  Plaintiff  was  unable  to 
discover  whether  he  was  living  or  dead  :  in  answer  to 
which,  Dudley  said  he  believed  that  the  Plaintiff  had 
not  seen  or  heard  of  H.  Goodson  since  1835 ;  but  whe- 
ther any  other  person  had  seen  or  heard  of  him  since 
that  time,  the  Defendant  was  unable  to  set  forth. 
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1840.  The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Danibl  Mr.  Knight  Bruce  and  Mr.  Parry,  for  the  Plain- 

tiff: 


p. 

Dudley. 


The  question  is  whether^  according  to  the  true  con- 
struction of  the  settlement,  the  executors  or  administra- 
tors of  the  wife,  do  not  mean  her  next  of  kin- 
There  is  a  covenant,  following  the  trust  for  the  execu- 
tors or  administrators  of  the  wife,  which  will  be  found 
material  to  the  construction  of  those  words.  The  hus- 
band covenants  that  in  case  his  wife  should  die  in  his 
lifetime  without  making  any  appointment  of  the  1,100  Z. 
and  without  issue,  that  sum  should  be  and  remain  unto 
and  for  the  only  use  and  benefit  of  her  executors,  ad- 
ministrators and  assigns.  So  that  he  provides  for  the 
case  of  her  dying  under  such  circumstances  that  no  one 
could  take  except  himself.  Bvimer  v.  Jay  (a).  That 
case  was  not  so  strong  in  favour  of  the  next  of  kin,  as 
the  present  is :  for  there  the  750  /.  was  to  be  raised 
after  the  death  of  the  survivor  of  the  husband  and  wife, 
whichever  of  them  might  be  the  survivor.  In  that  case, 
your  Honor  said  :  **  1  apprehend  that,  in  putting  a  con- 
struction on  the  expression,  *  the  executors  and  admi- 
nistrators of  Ann  Prichard,*  I  ought  not  to  look  at 
those  words  only,  but  at  the  whole  of  the  settlement,  in 
order  to  discover  what  the  intention  of  the  parties  was 
in  using  that  expression ;  for,  to  adopt  the  language  of 
Lord  Thurlow  in  Woodcock  v.  The  Duke  of  Dorset,  the 
intention  of  the  settlement  is  the  truth  and  honour  of 
the  case."  So,  in  deciding  as  to  the  construction  of  the 
words  in  question  in  this  case,  we  submit  that  the  Court 
iis  bound  to  look  at  the  whole  of  the  settlement ;  and  it 

(a)  Ante,  Vol.  IV.  p.  48. 
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will  then  be  seen  that  the  property  is  the  property  of  1840. 

the  wife :  that  the  husband  is  anxiously  excluded  from 

taking  any  interest  in  it  beyond  a  life  interest :  that  he 

is  to  have  no  power  to  appoint  the  fund,  nor  even  any        nuDLBT 

control  over  the  securities  in  which  it  is  to  be  invested ; 

and  that  there  is  that  important  covenant  entered  into 

by  him,  to  which  we  have  before  alluded.   Your  Honoris 

decision  in  Buhner  v.  Jay,  was   affirmed  by   Lord 

Brougham  C.(&) :  his  Lordship,  in  his  judgment,  uses 

language  which  closely  applies  to  the  present  case.    He 

says :  ''  Now  if  it  had  been  intended  that  the  husband 

should  take,  or,  after  him,  his  personal  representatives, 

can  anythmg  be  more  strange  and  unintelligible  than 

that  this  roundabout  method  of  giving  the  money  to 

him  should  have  been  adopted  ?    Instead  of  saying, 

'  to  the  husband,  his  executors  and  administrators,'  it 

is,  that  he  shall  take  through  the  executor  of  the  will, 

or  the  administrator  to  the  estate  and  effects.'' 

''  How  can  one  suppose  the  design  to  have  been  that 
he  and  his  representatives  should  take,  when,  instead 
of  giving  the  fund  to  them,  the  settlement  gives  it  to 
the  executors  or  administrators  of  his  wife  ?  No  doubt 
he  is  entitled  to  it  if  those  executors  or  administrators 
are  to  administer  the  estate  and  effects  according  to  the 
law  of  distribution.  But  is  not  this  a  most  extraordi- 
nary and  roundabout  way  of  giving  it  to  him  ?  Hence 
we  are  not  only  naturally  led,  but  compelled  to  find 
some  other  meaning  for  the  words.  Then  it  is  to  be 
considered  that  nothing  can  be  more  likely  than  that 
the  parties  to  the  settlement  should  intend  to  give  this 
Bum,  which  formed  originally  a  part  of  the  wife's  estate 
and  was  by  her  brought  into  the  settlement,  to  the 

(*)  3  Myl.  &  Keen,  197;  see  aoi. 
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Daniel 
Dudley. 


family  of  the  wife.  It  is  set  apart,  as  it  were,  for  her — 
she  is  to  have,  by  express  provision  in  terms,  the  abso* 
lute  disposal  of  it.  In  whole  or  in  part  she  may  appoint 
to  it,  by  deed  in  writing  or  will,  notwithstanding  her 
coverture ;  and  it  is  only  in  the  event  of  her  having 
failed  to  dispose  of  it,  that  the  clause  in  question  as- 
sumes to  deal  with  it  at  all.  All  this  clearly  shows  that 
the  sum  is  set  apart  for  her  and  hers.  If,  '  executors  or 
administrators'  are  to  be  taken  in  the  ordinary  sense  of 
the  words,  it  is  set  apart  for  her,  if  she  chooses  to  ap- 
point by  deed  or  will ;  but  otherwise  not  at  all, — ^it  falls 
at  once  to  her  husband." 


The  case  of  Smith  v.  Dudley  (c)  is  also  a  very  strong 
authority  for  putting  such  a  construction  on  the  words, 
executors  or  administrators,  as  the  intention  of  the 
parties,  as  it  is  to  be  collected  from  the  instrument,  re* 
quires :  for  there  your  Honor  put  one  construction  on 
those  words  in  one  part  of  the  settlement,  and  a  differ- 
ent construction  on  them  in  another  part  of  it.  Your 
Honor,  towards  the  conclusion  of  your  judgment,  says: 
^  The  next  subjects  of  the  settlement  are  the  household 
furniture,  and  Mary  Pountney^s  interest  under  Mrs. 
Pitt's^  will :  and,  with  respect  to  them,  the  ultimate 
limitation  is  the  same  as  the  corresponding  limitation 
of  the  leaseholds.  Now,  as  the  leaseholds  and  the 
household  furniture  were  the  property  of  Bamsley 
and  wife,  and  the  share  of  Mrs.  Ptft's  estate  was  the 
property  of  Mary  Pountney  herself,  it  is  fair  to  put 
such  a  construction  upon  the  foolish  words  which  are 
found  in  the  ultimate  limitations  of  trust  as  to  them,  as 
will  have  the  effect  of  restoring  them  to  Mary  Pouni' 
ney's  own  family."    In  the  present  case  also  the  fund  in 


(c)  Anie^  Vol.  IX.  p.  1^5;  see  133. 
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question  was  the  property  of  the  wife,  and,  therefore,  it  1840. 

w  fiur  to  pot  such  a  construction  upon  the  ultimate 
limitation  of  trust,  as  will  have  the  effect  of  restoring  it 


Danibi. 


V* 


to  her  family.  DuDLsr. 

Mr.  Jacob  and   Mr.  Keene,  for  the   Defendant 
Dudley: 

In  Bulmer  v.  Jay,  the  750/.  was  to  be  raised  out  of 
the  husband's  property ;  therefore,  it  was  obvious  that 
he  was  intended  to  be  excluded.  Lord  Brougham  relies 
on  that  circumstance  in  his  judgment.  His  Lordship 
tsays :  ''  The  provision,  in  the  settlement,  that,  if  the 
real  estate  on  which  the  750/.  were  to  be  raised,  should 
prove  insufficient,  the  husband's  estate  should  bear  the 
deficiency,  makes  it  st'dl  more  difficult  to  suppose  that  the 
husband  is  to  benefit  by  that  sum,  as  he  must  do  if  ex- 
ecutors or  administrators  be  taken  in  the  ordinary  sense 
of  those  words.  According  to  the  construction  con- 
tended for,  it  would  be  provided  that  the  husband's 
estate  should  be  charged  with  a  sum  to  be  paid  to  the 
wife's  representatives,  in  order  that  they  might  pay  it 
over  to  the  husband  himself  or  his  representatives ;  a 
kind  of  arrangement  which,  it  may  be  safely  asserted, 
no  persons,  with  their  eyes  open,  ever  made."  It  has 
been  said  that  the  Court  ought  to  put  such  a  construc- 
tion upon  an  instrument  as  the  truth  and  honour  of  the 
case  requires.  Here,  if  the  construction  contended  for 
on  the  other  side,  is  to  prevail,  the  fund  would  not  have 
become  the  property  of  the  wife  if  she  had  survived  her 
husband.  Is  such  a  construction  consistent  with  the 
truth  and  honour  of  the  settlement? 

In  Smith  v.  Dudley  there  were  special  words  which 
do  not  occur  in  the  present  case:  for  the  words,  "  of 
her  own  &mily,''  were  added  to  the  limitation  to  the 
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1840.  executors  or  administrators  of  the  wife :  and,  conse- 

'  quently,  there  was,  plainly,  an  indication  of  intention  in 

Daniel        favour  of  her  own  relations ;  and,  that  being  so,  it  was 

^     *  impossible  to  let  in  the  husband.     Here  the  limitations 

Dudley*  *^ 

are  the  common  ones :  first,  to  the  wife  for  life,  then  to 

the  husband  for  life,  then  to  the  children,  and  ultimately 

to  the  executors  or  administrators  of  the  settlor. 

The  covenants  in  the  settlement  do  not  tend,  in  the 
least,  to  support  the  Plaintiff's  argument  They  are 
merely  covenants,  on  the  part  of  the  husband,  to  give 
effect  to  the  limitations  of  the  settlement,  and  were 
quite  superfluous.  Upon  the  whole  we  submit  that 
there  is  nothing  whatever  to  show  that  the  words  under 
consideration,  ought  to  be  taken  out  of  their  natural 
meaning. 

Mr.  KfAght  Bruce,  in  reply  : 

If  the  fund  was  intended  to  become  the  wife's  abso- 
lute property  in  case  she  survived  her  husband,  that  is, 
if  the  words,  "  the  executors  or  administrators  of  Mary 
Henn,**  were  intended  to  have  their  natural  effect,  the 
general  power  of  appointment  given  to  her  would,  in 
that  event,  be  nugatory. 

One  of  the  covenants  entered  into  by  the  husband,  is 
that  if  his  wife  should  die  in  his  lifetime,  without  issue 
and  without  making  any  appointment,  then  the  1,100/. 
should  remain  for  the  only  use  and  benefit  of  her  execu- 
tors, administrator^  and  assigns,  that  is,  according  to 
the  Defendant's  construction,  that  if  the  property  should 
come  to  be  his,  it  should  remain  to  his  own  use  and 
benefit :  such  a  construction  is  manifestly  absurd.  Be- 
sides, executors  and  administrators  do  not  take  for  their 
own  use  and  benefit ;  and  it  is  plain  that  the  parties^ 
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when  they  used  those  words,  had  in  view  some  persons 
who  would  take  for  their  own  benefit.  It  is  only  rea- 
sonable to  conclude  that  the  covenants  were  entered 
into  by  the  husband,  in  order  to  prevent  him  from 
claiming  any  interest  in  the  settled  property,  except 
that  which  was  expressly  limited  to  him.  Lastly,  it 
appears  from  the  covenants,  that  the  instrument  in 
question  was  intended  to  be  executory,  or  in  the  nature 
of  marriage  articles :  and,  therefore,  the  Court  is  not 
under  the  same  obligation  as  it  was  in  all  the  cases  that 
have  been  cited,  to  give  to  the  words  their  natural  and 
legal  effect;  but  it  is  at  liberty  to  put  such  a  construc- 
tion upon  them  as,  regard  being  had  to  the  nature  and 
object  of  the  instrument,  the  parties  may  be  reasonably 
supposed  to  have  intended. 

The  Vicb-Chancbllor  : 

I  have  read  through  the  whole  of  this  settlement  in 
(Hder  to  see  what  the  parties  have  bond  fide  expressed. 
One  thing  is  marked,  and  that  is,  the  total  exclusion  of 
the  husband  from  any  power  or  control  over  the  pro- 
perty, or  any  interest  in  it  except  that  which  is  expressly 
given  to  him  for  his  life.  The  wife  alone  is  to  consent 
to  the  change  of  securities ;  and  the  powers  to  dispose 
of  the  fund  and  to  appoint  new  tnistees  of  the  settle- 
ment are*,  expressly,  confined  to  her. 

Then  there  is  a  covenant  that  the  husband  will,  at 
the  request  and  at  the  proper  costs  and  charges  of  the 
trustees,  make,  do  and  execute  all  such  further  acts  and 
things  for  the  better  settling,  recovering  and  receiving 
the  1,100/.  upon  the  trusts  and  to  and  for  the  intents 
and  purposes  thereinbefore  expressed,  as,  by  the  trustees 
or  their  counsel,  shall  be  required.    I  cannot,  therefore, 
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DUDLBT. 


*  The  power  to  appoint  new  trustees  was  omitted  in  the  bill. 


Daniel 
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1 840.  bat  think  that,  to  a  certain  extent,  the  parties  considered 

this  instrument,  not  to  be  a  complete  settlement :  and, 
if  the  Court  had  been  called  upon  to  make  a  settlement^ 
^  ^*  the  question  would  have  been  whether  something  else 

DUDLET.  1         .  , 

was  not  meant  than  is  expressed. 

The  first  covenant  is  that,  in  case  the  marriage  should 
take  effect  and  the  wife  should  die  in  the  lifetime  of  her 
husband,  it  should  be  lawful,  for  the  wife,  to  appoint 
the  1,100  L,  either  by  deed  or  will,  unto  such  child  or 
children,  &c.  as  she  should  think  proper ;  but,  if  she 
should  make  no  such  appointment  and  should  die  with- 
out issue,  then  that  the  1,100/.  should  be  and  remain 
unto  and  for  the  only  use  and  benefit  of  her  executors, 
administrators  and  assigns :  so  that  the  husband  cove- 
nants that,  if  his  wife  should  die  in  his  lifetime  (in  which 
case  she  could  make  no  assignment  or  other  disposition 
of  the  1,100/.  except  by  an  execution  of  the  power),  and 
also  that,  if  she  should  not  execute  the  power,  then  that 
the  1,100/.  shall  be  and  remain  for  the  use  and  benefit 
of  her  assigns ;  that  is,  that,  if  she  shall  make  no  assign- 
ment, it  shall  go  to  her  assigns.  It  is  manifest  from  this 
covenant,  and  also  from  other  parts  of  the  settlement, 
that  it  was  prepared  by  an  unskilful  hand :  and  as  there 
is  a  plain  intention,  throughout  the  settlement,  to  ex- 
clude the  husband  from  taking  any  interest  in  the 
settled  property  except  that  which  is,  expressly,  given 
to  him,  the  words,  **  the  executors  or  administrators  of 
Mary  Hewi/*  ought  not  to  be  construed  so  as  to  give 
to  her  husband  that  property  from  which  it  is  plain  that 
it  was  the  intention  of  the  parties  to  exclude  him.  And 
my  opinion  is  that  the  reasonable  construction  of  those 
words  is  that  they  mean  the  next  of  kin  of  the  wife 
living  at  her  death. 
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The  Plaintiffs  appealed  to  the  Lord  Chancellor,  from 
the  above  deciaion.  The  appeal  was  heard  on  the  16th 
of  January  1841.  At  the  conclusion  of  the  argument^ 
his  Lordship  said : 

^  I  shall  look  into  the  cases  before  I  decide  this  case : 
bat  I  feel  very  great  difficulty  as  to  what  I  can  do  with 
it  in  its  present  state.  It  is  said  that  Martha  Goodsorff 
the  wife  of  the  Defendant  Henry  Good$on,  is  out  of  the 
jurisdiction ;  but  there  is  no  proof  of  it.  Then  it  is  al- 
leged that  her  husband  has  not  been  heard  of  for  several 
years ;  but,  for  aught  I  know  to  the  contrary,  he  may 
be  in  Court  this  very  rooming. 

''  Then  there  is  another  difficulty.  The  Plaintiff  repre- 
sents Thomas  Busby,  his  wife  and  child  ;  but,  in  the  state 
of  the  suit  with  respect  to  parties,  I  cannot  decide  in 
which  character  the  Plaintiff  holds  the  fund  in  dispute ; 
whether  she  holds  it  as  the  representative  of  Mr.  Bushy, 
of  his  wife,  or  of  their  child.  I  cannot  assume  that 
there  was  only  one  child  of  the  marriage,  nor  can  I 
assume  that  the  persons  who  are  named  as  parties  to 
this  record  are  the  sole  next  of  kin  of  Mrs.  Busby,  The 
Plaintiff  certainly  states  that  she  and  Mrs.  Ooodson  are 
the  sole  next  of  kin  of  Mrs.  Busby,  and  that  Mrs.  Good" 
son  is  out  of  the  jurisdiction,  and  that  Mr.  Ooodson  has 
not  been  heard  of;  but  a  Plaintiff  can  admit  nothing 
as  against  absent  parties :  nor  can  I,  in  the  absence  of 
parties  interested,  decide,  upon  the  application  of  a 
Plaintiff  who  represents  three  estates,  which  of  those 
estates  is  entitled  to  the  property  in  dispute. 

"  A  creditor  of  Mr.  Busby  ought  to  be  brought  before 
the  Court.  Mr.  Dudley  may  be  a  creditor ;  but  he  is  a 
Defendant,  and  is  before  the  Court,  not  in  the  character 
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1840.  of  a  creditor,  but  as  assignee  under  the  insolvency. 

If  a  bill  were  to  be  filed  by  a  creditor  of  Mr.  Busby, 

bringing  Mr.  Dudley  and  the  Plaintiff  before  the  Court, 

rk  II-.,        then  I  could  decide  the  question.  But,  what  with  those 

who  are  out  of  the  jurisdiction,  and  those  who  cannot 
be  found,  and  those  who  can  be  found  but  are  not  here, 
I  do  not  see  how  it  is  possible  to  go  on. 

"  I  shall  look  into  the  cases  before  I  finally  dispose 
of  this  case  ;  and,  when  I  find  that  the  suit  is  in  such  a 
state  as  to  have  a  decree  made  in  it,  I  shall  dispose 
of  it*." 

*  A  compromise  took  place,  in  consequence  of  the  above 
observations. 


1840:  IN  RE  TAYLOR.  "/ 

27th  &  28th 

and  i6t  Aug.      Jl  HE  petition  in  this  case,  was  presented  under  2  &  3 
'        '        '      Vict.  c.  64  (to  amend  the  law  relating  to  the  custody  of 

Practice  ^^^  Vice-Chancellor  having  held  that  he  had  juris- 

—  diction  to  make  an  order  under  the  Actf,  the  petition 

the  father  of 
infants,  before  t  See  ante,  Vol.  X.  p.  291,  where  the  first  sect,  of  the  Act 

a  petition  was      is  set  forth, 
presented,  by 

their  mother,  for  access  to  them,  Sec,  under  2  &  3  Vict.  c.  54,  went, 
with  them,  to  reside  abroad.  The  Court  ordered  substituted  service 
of  the  petition,  but,  at  the  hearing,  declined  to  make  the  order 
(although  the  father  had  filed  afiidavits  and  appeared  by  counsel), 
because  the  father  and  infants  were  resident  abroad,  and  because  a 
suit,  b}'  the  mother,  for  restitution  of  conjugal  rights,  was  pending, 
which,  if  successful,  would  have  the  same  effect  as  the  order  prayed. 

The  Court  will  not  make  the  order,  where  the  wife  has  left  her 
husband  without  sufficient  cause. 

Sembltf  that  the  order  may  be  made  ex  parte,  if  the  necessity  of 
the  case  requires  it. 


^  .'Ur^^^^H  ^  y^-  V^*  .  S-^2, 
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now  came  on  to  be  heard.    The  material  facts  of  the  1840. 

case  were  as  follows : 

In  re 

Taylor. 
Mrs.  Taylor^  the  petitioner,  was  married  to  her  hus- 

bandy  Mr,  •/.  2>.  Taylor,  in  1829.  At  the  time  of  pre- 
senting the  petition  there  were  living  five  children  of  the 
marriage,  two  of  whom,  a  son  and  a  daughter,  were 
more  than  seven  years  old,  but  the  other  tliree  were 
under  that  age^  The  youngest  child,  a  son,  was  born 
on  the  2ad  of  May  1837. 

The  Act  under  which  the  petition  was  presented  re- 
ceived the  Royal  assent  on  the  17th  of  August  1839. 
Before  that  time,  Mr.  Taylor,  who  was  then  living 
apart  from  his  wife  under  the  circumstances  afler  men- 
ti(med,  had  left  this  country  with  his  children,  and  gone 
to  reside  in  France,  but  had  occasionally  visited  Eng^ 
land  smce;  the  children,  however,  had  continued  in 
France;  and,  at  the  hearing  of  the  petition,  both  they 
and  Mr.  Taylor  were  in  that  country. 

The  petition  was  presented  on  the  29th  of  October 
1839,  and  prayed  that  such  of  the  children  of  the  mar- 
riage as  were  under  the  age  of  seven  years,  might  be 
delivered  to  and  remain  in  the  custody  of  the  petitioner 
until  attaining  that  age,  and  that  the  petitioner  might 
be  at  Uberty  to  have  access  to  such  of  the  children  as 
the  Court  might  not  order  her  to  have  the  custody  of, 
under  such  regulations  as  the  Court  might  deem  conve- 
nient and  just. 

Affidavits  were  filed  in  support  of  the  petition,  stating 
the  circumstances  under  which  the  separation  between 
Mr.  and  Mrs.  Taylor  took  place  and  had  continued,  and 
suggesting,  among  other  things,  that  Mr.  Taylor  kept 
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iRio.  out    of   the  way    to  avoid  personal  senrice   of   the 

petition. 


In  re 
Taylor* 


In  December  1839,  the  Vtce-ChanceUort  on  an  appli- 
cation made  for  the  petitioner,  ordered  that  service  of 
the  petition  on  Messrs.  Freshfield,  who  had  been  em- 
ployed,  by  Mr.  TayloTf  as  his  solicitors,  in  various 
transactions  relating  to  the  matters  mentioned  in  the 
petition,  should  be  good  service  on  Mr.  Taylor.  His 
JSonor,  at  the  same  time,  said  he  thought  that,  in  a 
gross  case,  he  might  make  an  order  under  the  Act,  er 
parte,  on  the  ground  of  necessity. 

The  petition  having  been  served  as  directed,  Mr. 
Taylor  filed  affidavits  in  opposition  to  those  of  his  wife ; 
and,  she  having  replied  to  them,  Mr.  Taylor  filed  aflSda- 
vits  in  rejoinder. 

The  affidavits  on  both  sides  were  voluminous  and  con- 
tradictory, involving  a  variety  of  personal  charges  not 
necessary  to  be  stated.  The  only  facts  of  importance 
were  the  following : — ^That  Mrs.  Taylor  (against  whose 
character  there  was  no  imputation)  on  the  20th  of  October 
1837,  lefl  her  husband's  house  without  cause,  and  took 
up  her  residence  with  another  family;  alleging,  in  justi- 
fication of  that  step,  a  charge  of  adultery  which  she 
then  preferred  against  her  husband,  upon  grounds  of 
which  she  afterwards  admitted  the  entire  insufficiency, 
and  which  was,  in  fact,  wholly  without  foundation. 

Overtures  for  a  reconciliation  were  immediately  made 
by  Mr.  Taylor,  and  various  negotiations  followed ;  but 
Mrs.  Taylor,  by  the  advice  of  her  friends,  at  that  time 
refused  to  return  home.  Circumstances  occurred  which 
convinced   Mr.  Taylor  that  his  wife's  affections  were 
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In  re 
Taylor. 


alienated  from  him,  and  that  no  bond  fide  reconciliation  i  l^.o. 

could  be  expected ;  and  which  compelled  him  to  break 
off  communication  with  her  advisers.  Mrs.  Taylor 
afterwards,  in  1838  and  1830,  made  various  overtures 
on  her  part,  and  wrote  several  letters  of  submission  and 
qualified  retractation  of  the  charge  of  adultery,  which 
failed  to  give  satisfaction  to  her  husband :  and,  after  the 
petition  had  been  presented,  in  consequence  of  a  sug- 
gestion made,  by  the  Vice-Chancellor,  on  its  being  first 
mentioned  in  Court,  she  wrote  a  letter,  dated  the  8th  of 
November  1839,  which  amounted  to  an  unqualified 
retractation  of  the  charge. 

Before  that  time,  on  the  27th  of  July  1838,  Mrs. 
Taylor  had  instituted  a  suit  in  the  Consistory  Court 
of  London  for  restitution  of  conjugal  rights.  To  this 
suit  Mr.  Taylor  put  in  an  allegation  in  bar,  stating  the 
circumstances  under  which  his  wife  had  left  his  house, 
and  the  charge  she  had  made  against  him,  and  adding, 
'^  that  although  she  well  knew  the  charge  to  be  entirely 
devoid  of  foundation,  she  persisted  in  refusing  to  retract 
it"  This  allegation  was  heard  on  the  6th  of  February 
1839,  and  was  rejected  by  the  Court.  Mr.  Taylor  ap- 
pealed to  the  Arches  Court,  where  the  judgment  of  the 
Consistory  Coui*t  was  affirmed  on  the  20th  of  June 
1839.  Mr.  Taylor  then  appealed  to  the  Judicial  Com- 
mittee of  the  Privy  Council :  and  that  appeal  was  pend- 
ing when  the  petition  came  on  to  be  heard. 

In  the  second  set  of  affidavits  filed  in  support  of  the 
petition,  there  was  a  variety  of  personal  charges  against 
Mr.  Taylor,  which  were  completely  answered  by  his 
affidavits  in  reply, 

Mr.  Knight  Bruce  and  Mr.  Simpson,  for  the  peti- 
tioner, argued  that  this  was  nothing  more  than  an  appli- 

N  3 


182  CASES   IN   CHANCERY. 

1840.         cation  to  the  Court,  to  put  the  petitioner  in  possession 
' ' '     of  her  legal  rights.    That  the  Act  of  Parliament  cre- 

'*"  '"*  ated  a  positive  right  of  access  in  the  mother,  which  the 

Court  could  not  take  away  without  repealing -the  Act. 
That  the  Court  was  only  the  instrument  appointed,  by 
the  Legislature,  to  put  her  into  possession  of  that  right. 
That  it  was  a  right  of  which  nothing  but  her  own  crimi- 
nality could  deprive  her;  the  case  of  adultery,  and  that 
alone,  being  specially  excepted.  It  was  the  right  of 
every  innocent  mother  living  in  a  state  of  separation 
from  her  husband.  A  discretion  indeed  was  given  to 
the  Court;  but  that  discretion  was  to  determine  the 
manner  in  which  the  right  was  to  be  enjoyed,  not  to 
take  it  away ;  to  cai*ry  out,  not  to  defeat,  the  general 
intention  of  the  Legislature :  and  the  Court  could  not 
refuse  access  altogether,  except  in  cases  where  the  mis- 
conduct of  the  mother  made  it  contrary  to  the  interest 
of  the  children  that  she  should  see  them,  without  de- 
feating the  intention  of  the  Legislature.  The  interest 
of  the  children  was  the  only  consideration  which  could 
be  allowed  to  interfere  with  the  mother's  right.  In  the 
case  of  Shaw  *  (the  only  previous  application  under 
this  Act)  the  application  was  refused  on  that  ground  ; 
as  it  appeared  that  the  grandmother,  by  whom  the  chil- 
dren were  supported,  would  have  ceased  to  maintain 
them  if  the  mother  had  been  allowed  access. 

In  this  case,  not  only  was  the  conduct  of  Mrs.  Tat/" 
lor  free  from  all  imputation  of  criminality,  but  she  was, 
in  fact,  asking  from  the  Court  no  more  than  what  a  com- 
petent tribunal  had  already  pronounced  her  to  be  enti- 
tled to :  for  access  to  her  children  was  a  part  of  those 
conjugal  rights  which  had  been  solemnly  awarded  her 

*  This  case  was  privately  heard. 
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by  two  decisions  in  the  Ecclesiastical  Courts.     It  might  1840. 

be  said  that  those  decisions  were  appealed  from  :  but  it 
was  impossible,  from  the  nature  of  the  allegation,  that  ^ 
the  Priyy  Council  should  do  otherwise  than  affirm  them. 
Ought  an  appeal  of  such  a  nature  to  tie  up  the  hands  of 
justice  ?  The  Court  was  not  precluded  from  acting  in 
execution  of  its  own  orders  pending  an  appeal ;  and 
there  was  no  reason  why  an  appeal  should  prevent  it 
from  giving  credit  to  the  sentence  of  another  juris- 
diction. 

In  the  present  case,  it  might  be  urged  that,  as  Mr. 
Taylor  and  the  children  were  abroad,  an  order,  if  made, 
could  not  be  executed.  But  it  was  unnecessary  to  con- 
sider that  question  now  :  the  first  question  being,  whe- 
ther Mts.  Taylor  had  a  right  to  the  order  or  not ;  and, 
till  that  was  settled,  the  Court  had  nothing  to  do  with 
any  question  as  to  how  ihe  order  was  to  be  executed. 
Mrs.  Taylor  had  a  right  to  the  order ;  the  Act  of  Par- 
liament gave  it  her ;  and  the  Court  would  execute  that 
cmler,  when  made,  as  well  as  circumstances  would  allow. 
Even  if  it  could  not  be  executed  at  present,  it  would 
take  effect  as  soon  as  Mr.  Taylor  or  the  children  came 
within  the  jurisdiction ;  and,  in  the  meantime,  it  would 
operate  as  a  declaration  of  the  petitioner's  right  and  of 
her  entire  innocence. 

Sir  WilUam  Follett,  Mr.  Jacob,  Mr.  Wigram,  and 
Mr.  Rouftdell Palmer,  for  Mr.  Taylor: 

The  question  in  the  Ecclesiastical  Courts  is  unde- 
cided :  it  is  as  much  a  lis  pendens  as  if  no  judgment  had 
been  given.  This  Court  will  not  anticipate  the  judgment 
of  the  Privy  Council :  it  cannot  be  informed  of  the  prin- 
ciples on  which  that  tribunal  will  decide.  Even  if  the 
Privy  Council  were  to  affirm  the  sentence  of  the  inferior 
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Court,  this  Court  would  remain  uninformed  of  the  effect 
of  such  an  affirmance.  It  does  not  follow,  from  any 
thing  before  this  Court,  that  the  rejection  of  an  allegar 
tion  is  equivalent  to  a  sentence  for  restitution  of  pon- 
jugal  rights.  If  it  were  so,  the  sentence^  after  rejecting 
the  allegation,  would  proceed,  in  terms,  to  decree  resti* 
tution ;  which  it  does  not.  It  is  certain  that,  accord- 
ing to  the  practice  of  the  Ecclesiastical  Courts,  a  De- 
fendant may,  at  any  stage  of  the  proceedings  before 
final  judgment,  put  in  a  new  allegation  ofres  noviterad 
notttiam  perventcp;  and  Mr.  Taylor  may  do  so  in  this 
case,  and  may  succeed  on  such  a  new  allegation,  for  any- 
thing which  this  Court  can  know  to  the  contrary. 

At  the  present  moment,  therefore,  it  stands  undecided 
by  the  proper /orum,  whether  Mrs.  Taylor  is,  in  point  of 
law,  entitled  to  conjugal  rights.  But,  if  it  were  decided 
that  she  is  so  entitled,  this  Court  would  not  be  bound 
by  the  decision  of  the  Ecclesiastical  Courts.  If  those 
Courts  decree  restitution  of  conjugal  rights  to  Mrs. 
TayloTf  they  can  and  will  execute  their  own  decree. 
That  is  no  matter  for  the  consideration  of  this  Court,  it 
must  be  left  to  them.  The  present  jurisdiction  is  not 
given  to  the  Lord  Chancellor  to  be  exercised  in  aid  of 
the  Ecclesiastical  Courts,  but  to  be  exercised  **  if  he 
shall  see  fit,"  that  is,  according  to  his  own  discretion. 
He  is  in  no  way  bound  by  the  principles  or  by  the  facts 
on  which  the  judgments  of  the  Ecclesiastical  Courts 
proceed.  A  wife  may  be  legally  entitled  to  conjugal 
rights  according  to  the  doctrine  of  those  Courts,  and  yet 
not  morally  entitled,  according  to  the  discretion  of  this 
Court  It  would  seem  that,  in  the  Ecclesiastical  Courts, 
habitual  slander  of  the  husband  by  the  wife,  would 
furnish  no  defence  against  a  suit  for  restitution ;  but  it 
might  be  a  perfect  moral  justification  to  the  husband  for 


CASES   IN   CHANCERY.  18^ 

determining  to  live  apart,  and  would  be  so  recognised  *  840. 

here.     And.  if  this  Court  is  informed  of  a  mass  of  facts 

which  have  influenced  the  conduct  of  the  parties,  it       Tatloe. 

will. exercise  a  discretion  formed  upon  the  whole  of 

those  facts,  and  not  upon  such  of  them  only  as  may 

have  been  disclosed  to  the  Ecclesiastical  Judge. 

It  is  said  that  the  Act  of  Parliament  gives  a  legal  right 
to  the  mother :  but  that  conclusion  cannot  be  arrived  at 
upon  any  sound  principles  of  construction.     It  is  neces- 
sary to  look  at  the  previous  state  of  the  law  and  the 
terms  of  the  Act,  in  order  to  ascertain  its  true  con«> 
struction.     By  the  common  law,  the  absolute  dominion 
over  children  during  infancy,  was  in  the  father ;  and  any 
right  in  the  mother  was  totally  unknown.     She  was 
supposed  to  be  living  with  her  husband ;  and,  whether 
she  did  so  or  not,  the  legal  right  was  in  him.    This  was 
carried  so  far,  that  the  Courts  not  only  did  not  recognise 
a  mother's  claim  to  custody  or  access,  but,  even  when 
the  father  was  living  in  adultery  and  the  mother  entirely 
innocent,  they  interfered  to  compel  the  delivery  of  the 
children  by  the  mother  to  the  father.     Rex  v.  Green-- 
kill  (a).    The  Court  of  Chancery  was  accustomed  to 
iDterfere  in  the  case  of  wards  of  Court,  with  a  view,  not 
to  the  relief  of  the  mother,  but  only  to  the  benefit  of  the 
children.     It  never  interfered  against  the  right  of  the 
father,  unless  upon  distinct  proof,  not  only  that  the 
father  was  a  person  of  immoral  or  irreligious  conduct  or 
principles,  but  that  his  children  were  in  a  position  to  be 
injured  and  corrupted  by  him.     In  Ball  v.  Ball  (&)  the 
father  was  living  in  adultery  ;  yet,  as  it  did  not  appear 
that  his  children  were  brought  into  contact  with  the 
adultress,  the  Court  refused  to  interfere. 

(a)  4  Adol.  &  £11.  624.        (i)  AnU^  Vol.  II.  p.  35. 


Taylor. 
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1840.  Such  was  the  state  of  the  law  when  the  Act,  under 

'        '  which  this  petition  was  presented,  was  passed  ;  and  it 

In  re  ^^^  ^^  account  of  those  very  cases,  and  especially  of 

the  case  of  RiX  y*  Greenhill,  that  it  was  judged,  *'  expe- 
dient to  amend  the  law  relating  to  the  custody  of 
infants."  The  jurisdiction  already  existing  in  the 
Court  of  Chancery,  was  found  insufficient  to  reach  the 
whole  of  those  extreme  cases  in  which  an  interference 
with  the  right  of  the  father,  was  necessary  for  the  be- 
nefit of  the  children ;  the  Legislature  considering  that 
infants  on  whom  no  property  was  settled  and  who  could 
not,  therefore,  be  made  wards  of  Court,  were  neverthe- 
less fit  objects  for  its  care  and  protection.  The  Act 
leaves  the  legal  right  of  the  father  exactly  where  it 
found  it :  there  is  not  a  syllable  to  abridge  it  or  take  it 
away.  It  establishes  no  new  jurisdiction,  but  simply 
enlarges  a  jurisdiction  already  existing;  and  leaves 
the  character  of  the  enlarged  jurisdiction  as  it  found  it, 
that  is,  merely  discretionary.  It  empowers  the  Court, 
under  certain  restrictions,  to  make  the  same  order 
with  respect  to  children  not  being  wards  of  Court,  as 
it  cotild  previously  have  made  in  the  case  of  children 
who  were  wards;  and  that  according  to  the  discre- 
tion of  the  Judge  to  whom  the  application  is  made. 
But  that  discretion  is  a  judicial  discretion,  and  must  be 
exercised  on  some  principles.  The  Act  no  more  sug- 
gests the  desire  of  the  mother  as  a  new  principle  on 
which  the  discretion  of  the  Court  is  to  proceed,  than  it 
creates  a  new  jurisdiction.  The  jurisdiction  existed  be- 
fore, within  narrower  limits :  but  the  principles  on  which 
it  was  exercised,  were  equally  applicable  to  other  cases; 
and,  now  that  the  jurisdiction  is  enlarged,  there  can  be 
no  change  of  the  principles.  The  effect  of  the  enlai'ge- 
ment  is  only  to  let  in  other  cases  to  be  governed  by  the 
same  rule.    The  principles  therefore  which  have  deter- 
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custody  of  its  wards  was  concerned,  are  the  principles 

by  which  the  Court  will  be  regulated  in  exercising  the        ^ 

enlarged  jurisdiction  given  to  it  by  this  Act ;  and  all 

the  cases  from  which  those  principles  are  to  be  collected 

are  applicable  to  the  present  application.    In  all  those 

cases,  the  Court  has  grounded  its  interference  on  the 

interest  of  the  infants  only,  and  has  refused  to  act 

against  the  legal  rights  of  the  father,  unless  a  very 

clear  case  has  been  made  out  of  danger  to  the  moral  or 

religious  principles  of  the  children.    In  Shawns  case, 

which  is  the  only  one  that  has  arisen  since  the  passing 

of  this  Act,  the  decisi(m  was  in  perfect  accordance  with 

that  principle.    The  pecuniary  interest  of  the  children 

there  prevailed  against  the  petition  of  the  mother. 

There  is  no  ground  for  contending  that  the  mother 
has,  by  this  Act,  acquired  a  right,  which  would  not  go 
to  the  extent  of  proving  that  such  a  right  will  exist  in 
all  cases  except  the  single  case  of  adultery,  which  is 
expressly  excepted.  The  Court  would  be  bound,  upon 
such  a  construction,  to  order  access  in  all  cases ;  how- 
ever causeless  or  wilful,  on  the  part  of  the  mother,  the 
separation  may  have  been ;  however  culpable  her  con- 
duct ;  and  however  free  from  blame  the  conduct  of  her 
husband  may  be.  If  this  jurisdiction  is  not  exercised 
with  the  utmost  caution,  the  greatest  encouragement 
will  be  given  to  separations  between  husband  and  wife, 
when  it  is  known  that  such  a  step  on  the  part  of  the 
wife,  will  not  cause  the  loss  of  her  children's  society. 
The  greatest  inducement  to  the  reconciliation  of  married 
people  already  separated,  will  be  removed,  by  enabling 
the  mother  to  gratify  the  affections  of  a  parent,  without 
returning  to .  the  duties  of  a  wife.  The  regulation  of 
access  will  be  found  a  matter  infinitely  diflGicult ;  and  the 
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1840.  nature  of  the  intercourse  between  the  children  and  their 

parents,  will  have  the  worst  possible  effect  upon  the 
minds  of  the  children.  They  will  grow  up  without  filial 
respect  for  either  parent.  If  such  a  construction  is  to  be 
put  upon  the  Act,  it  may  safely  be  pronounced  one  of  the 
most  mischievous  which  ever  passed  the  Legislature. 

It  has  been  said  that  the  Court  will  make  this  order 
without  considering  whether  it  can  be  immediately 
executed.— [The  Vice-chancellor  i — Mr.  Knight  Bruce 
said  that  the  Court  had  nothing  to  do  with  the  question 
whether  the  order  could  be  executed  or  not.  I  thought, 
at  the  time,  that  that  was  a  strong  proposition.] — It  is 
impossible  that  that  question  can  be  immaterial  to  the 
Court ;  for  the  order  must  be  for  access  at  given  times 
and  under  given  regulations.  The  order  is  special,  not 
general;  and,  as  circumstances  vary, the  parties  must 
come  again  to  the  Court,  and  obtain  a  renewal  of  the 
order  from  time  to  time.  The  order,  if  made  now,  is  to 
take  effect  at  the  present  time  and  under  the  present 
circumstances ;  not  at  a  future  time  or  under  future  cir- 
cumstances :  therefore,  if  the  present  circumstances  are 
such  that  it  cannot  take  effect  at  the  present  time,  it  can 
not  be  made  at  all.  Future  circumstances  may  be  such 
that  the  Court,  in  the  exercise  of  its  discretion,  might 
refuse  access  altogether,  though  it  might  be  disposed  to 
grant  it  now.  It  was  said  that  the  order,  though  ineffec- 
tual at  present,  would  operate  as  a  declaration  of  right 
on  behalf  of  the  petitioner,  and  that  she  is  entitled  to 
such  a  declaration.  But  that  is  altogether  foreign  to 
this  jurisdiction,  and  to  the  intention  of  the  Act  by  which 
it  is  created.  The  Act  does  not  direct  or  enable  the 
Court  to  adjudicate  upon  disputed  questions  between 
the  father  and  the  mother,  or  to  give  any  merely  decla- 
ratory judgment :  the  order  is  to  determine,  not  who 
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infants ;  and,  with  regard  to  access  to  them,  not  merely 

that  the  mother  is  entitled  to  it,  but  in  what  manner  she        ^ 

shall  enjoy  it.     If  the  order  stops  short  of  that,  it  is  not 

authorised  by  the  Act    Would  the  Court  make  an 

order  for  the  access  of  a  mother  resident  in  JEngland, 

to  children  resident  with  their  father  in  the  East  Indies  ? 

The  order,  if  disobeyed,  is  to  be  enforced  by  process  of 

contempt.    That  supposes  the  persons  on  whom  the 

order  is  made,  to  be  in  a  position  to  commit  a  contempt. 

What  contempt  can  the  father  be  guilty  of  in  this  case, 

he  having  gone  to  reside  out  of  the  jurisdiction  before 

the  petition  was  presented,  and  not,  in  fact,  having  ever 

been  within  the  jurisdiction  with  his  children,  since  the 

Act  was  passed :  or  what  process  of  contempt  would  be 

applicable  to  his  situation  ? 

The  Act  was  never  meant  to  apply,  and,  evidently, 
does  not  extend  to  the  case  of  children  resident  out  of 
the  jurisdiction,  where  such  residence  has  commenced 
before  proceedings  under  the  Act  were  taken.  Mr. 
Taylor,  having  appeared,  may  be  said  to  have  submit- 
ted to  the  jurisdiction :  but  his  submission  cannot  alter 
the  construction  of  the  Act,  or  give  jurisdiction  where 
the  Act,  according  to  its  true  construction,  does  not 
give  it.  There  must  be  express  words  in  an  Act  of 
Parliament  to  make  it  extend  to  matters  domestic  and 
personal  relating  to  British  subjects  while  out  of  the 
jurisdiction  of  the  British  Courts.  There  is  a  distinc- 
tion between  domicile  and  residence.  A  man  may  be  a 
domiciled  British  subject,  yet  be  resident  in  a  foreign 
country,  and  have  no  residence  in  Great  Britain.  If 
he  dies,  his  property  is  distributed  according  to  the  law 
of  the  domicile;  yet,  while  he  lives,  he  is,  in  his  person 
and  as  to  his  personal  rights  and  liabilities,  subject 
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1840.  to  and  entitled  to  the  protection  of  the  law  of  the 

country  of  his  residence.  If  the  children  of  British 
parents  are  resident  in  France,  they  must  be  subject  to 
and  they  will  have  the  benefit  of  the  law  of  France  in 
all  personal  matters ;  and  custody  and  access  are  mat- 
ters of  that  kind.  The  children  are  subject,  in  their 
country  of  residence,  to  such  parental  rights  as  the  law 
of  that  country  has  established  in  each  parent  respec* 
lively ;  the  statue  of  the  parents,  as  husband  and  wife, 
being  established  by  reference  to  the  law  of  the  country 
in  which  it  was  constituted.  The  parents,  therefore, 
must  have  recourse  to  the  law  of  the  country  in  which 
their  children  are  domesticated  (though  not  domiciled) 
to  ascertain  and  enforce  their  respective  rights.  If  Mr. 
Taylor  were  a  French  subject  resident  with  his  children 
in  FIngland,  under  circumstances  like- those  now  before 
the  Court,  his  children  would  be  subject  to  the  opera- 
tion of  this  Act,  and  not  to  the  law  of  France.  Mrs. 
Tayltfr,  though  a  domiciled  French  subject,  would  come 
before  this  Court,  and,  if  she  succeeded  in  satisfying 
the  Court  that  the  case  was  proper  for  the  exercise  of 
its  jurisdiction,  an  order  under  this  Act  would  be  un- 
doubtedly made.  By  the  same  rule,  the  Engtish  law 
would  cease  to  be  applicable,  when  the  children  of  an 
English  subject  were  resident  in  France;  and  the  re- 
medy of  the  mother  would  be  before  the  French  tribu- 
nals. Is  the  same  person  to  be  subject,  at  the  same 
time,  to  two  different  laws,  possibly  contradictory  to 
and  conflicting  with  each  other?  This  Court  is  no. 
informed  what  is  the  law  applicable  to  this  subject  in 
France.  For  any  thii^  that  appears  to  the  contrary, 
Mrs.  Tayhr  may  be  absolutely  entitled,  by  the  law  of 
France,  to  unlimited  access  to  all  her  children,  and  to  the 
absolute  custody  of  such  as  are  under  a  certain  age.  If 
ISO,  why^does  she  come  here  ?  or  if,  on  the  other  hand^  she 
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upon  itself  to  alter  or  overrule  the  lawof  Franc^i  to  which 
these  children  are  dow  subject?  The  chiMren,  aad  not 
the  parents,  are  the  subjects  of  this  jurisdiction. 

If,  therefore,  the  wording  of  the  Act  had  been  general » 
it  could  not  have  been  construed  to  extend  to  cases  of 
infants  resident  under  the  protection  of  a  foreign  law. 
But  the  wording  of  this  Act  is  special,  indicating,  by 
direct  and  necessary  implication,  the  limits  within  which 
its  operation  ought  to  be  confined.  The  Act  operates 
only  through  the  judicial  discretion  which  it  gives.  That 
discretion  is  vested  in  certain  officers  of  the  law,  of 
limited  local  jurisdiction.  There  is  nothing  in  the  na- 
ture of  thai  discretion  to  enlarge,  with  respect  to  its 
subject  matter,  the  local  jurisdiction  of  those  officers: 
on  the  contrary,  it  is  recognised  as  a  limited  jurisdic- 
tion, and  the  limits  are  pointed  out,  by  the  Act  itself. 
^^  It  shall  be  lawful  for  the  Lord  Cftancellor  and  the 
Master  of  the  Rolls  in  England,  and  the  Lord  Chau" 
ceUor  and  the  Master  of  the  Rolls  in  Ireland,  respec" 
tively^  upon  hearing  the  petition  of  the  mother  of  any 
infant,  if  he  shall  see  fit,  to  make  order,  &c."  The 
words,  '  in  England,  and  '  in  Ireland,  respectively,* 
must  of  necessity  mean,  where  the  subject  matter  to  be 
dealt  with  is  in  England  or  in  Ireland  respectively; 
and  the  children  whose  custody  or  access  is  in  question 
constitute  that  subject  matter. 

It  is  clear  that  two  distinct  jurisdictions,  quoad  locum^ 
are  intended  to  be  given  to  the  respective  Courts  of 
Chancery  of  England  and  Ireland  \  they  are  not  to 
interfere  with  one  another:  each  is  to  act  where  the 
subject  matter  belongs  to  its  proper  j  urisdiction.  Where 
the  Irish  Court  of  Chanceiy  has  jurisdiction,  the  English 
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words  *  in  Ireland^*  cannot  have  reference  to  the  pre- 
sentation of  the  petition :  if  so,  a  petition  might  be  pre- 
sented in  the  same  matter  in  Ireland  and  in  JEftgland  at 
the  same  time;  and  the  two  Chancellors  might  make 
conflicting  orders,  and  each  proceed  to  enforce  his  own 
order  by  process  of  contempt.  It  is  clear  then  that 
separate  jurisdictions  are  intended;  and,  if  so,  it  is 
equally  clear  that  each  jurisdiction  will  take  plaoe 
according  as  the  subject  matter  on  which  it  is  to  be 
exercised  is  or  is  not  situate  within  its  limits.  If  the 
children  of  an  Irish-bom  subject  are  resident  in  Unff^ 
land,  this  Court  will  hare  jurisdiction,  and  the  Irish 
Chancery  will  be  excluded.  On  the  other  hand,  if  the 
children  of  an  English-bom  subject  are  in  Ireland,  the 
petition  must  be  presented  to  the  Irish  Chancellor. 
But,  if  the  children  are  resident  in  Scotland,  whether 
of  English,  Irish  or  Scottish  birth  and  domicile,  the 
jurisdiction  of  either  Chancellor  will  be  altogether  ex^ 
eluded ;  otherwise  they  would  have  a  concurrent  juris- 
diction, for  there  is  nothing  in  the  Act  on  which  one  of 
these  jurisdictions  could  be  established,  in  such  a  case, 
rather  than  the  other;  nor  is  there  anything  to  give 
jurisdiction  in  the  case  of  English  or  Irish-bora  subjects 
resident  in  Scotland  which  would  not  equally  apply  to 
resident  natives  of  Scotland  themaeUes.  But,  in  fact, 
neither  the  English  nor  the  Irish  Court  has  jurisdiction 
to  pronounce  an  order  in  any  such  case :  ^their  powers 
under  this  Act  are  commensurate  with  the  limits  of 
their  official  authority,  which  does  not,  in  either  case, 
extend  to  persons  subject  to  the  law  of  Scotland ;  and 
the  Act  itself,  operating  solely  through  their  administra- 
tion, is  of  no  force  beyond  those  limits.  If  the  Legis- 
lature had  intended  to  extend  this  Act  to  Scotland, 
it  would  have  vested  in  some  Scottish  functionary  the 
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and  Irish  Chancellors.  As  it  is,  the  law  of  Scotland 
relating  to  the  custody  of  infants  and  the  rights  of  their  t  a  vt  or. 
respective  parents  over  them,  remains  unaltered  by  this 
Act;  and  no  jurisdiction  over  infants  subject  to  that 
law,  either  as  to  custody  or  as  to  access,  is  given  to  any 
English  or  Irish  tribunal.  If  it  were  not  so,  power 
would  be  given,  to  an  English  or  an  Irish  tribunal,  to 
titer  or  supersede,  in  Scotland,  the  Scottish  law  relating 
to  the  custody  of  infants.  But  it  is  not  so :  the  English 
Judge  is  to  act  in  England,  that  is,  he  is  to  make  such 
an  order  as  will  take  effect  in  England ;  and  the  Irish 
Judge  is  to  make  such  an  order  as  will  take  effect 
in  Ireland*  Where  the  subject  matter  is  in  Scotland, 
no  order  can  be  made  under  this  Act.  The  machinery 
of  the  Act  is  not  applicable  to  Scotland,  nor  to  any 
of  the  colonies  or  dependencies  of  the  British  Crown. 
Much  less  can  it  be  applicable,  when  the  subject 
matter  is  situate  in  a  foreign  country,  governed  by  in- 
dependent laws,  and  not  subject  to  the  British  Crown* 
This  is  the  only  construction  consistent  with  those  fur- 
ther provisions  of  the  Act,  which  direct  that  the  order 
shall  regulate  the  times  and  manner  of  access,  and  shall 
be  enforced  by  process  of  contempt  They  suppose  an 
order  capable  of  taking  effect,  and  incapable  of  being 
frustrated  except  by  the  disobedience  of  persons  within 
the  jurisdiction, 

Mr.  Knight  Bruce,  in  reply : 

The  construction  of  this  Act,  which  denies  that  any 
new  right  is  given  to  the  mother,  and  contends  that  it 
merely  enlarges  the  old  j  urisdiction  of  this  Court,  leaving 
it  to  be  exercised  on  the  same  principles  as  before,  is  in* 
genious,  but  purely  arbitrary.  It  is  utterly  inconsistent 
with  the  known  intention  with  which  this  Act  was  intro^ 
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1 840.  dnced,  and,  if  adopted  by  the  Court,  would  have  the 

effect  of  repealing  the  Act.  The  intention  was,  mani- 
'  festly,  to  create  a  right  in  the  mother  to  which  the  Court 
should  give  effisct  in  all  cases  of  separation  between  hus* 
band  and  wife,  where  the  wife  had  not  been  guilty  of 
criminal  conduct.  Why  was  the  mother  to  be  the  only 
person  competent  to  petition  for  this  order :  and  why 
did  not  the  Act  enable  the  Court  to  make  the  order  for 
custody  to  be  delivered  to  other  parties,  if  it  should 
think  fit,  as  well  as  to  the  mother  ?  Evidentlv  because 
it  was  the  interest  of  the  mother  which  the  Legislature 
had  solely,  or  primarily,  in  view.  How  can  it  be  said 
that  this  Act  was  made  to  extend  the  former  jurisdic- 
tion of  the  Court  to  the  cases  of  infants  who  were  not 
wards  of  Court,  when  it  does  not,  in  fact,  so  extend  the 
jurisdiction  ?  The  Court  cannot,  under  this  Act,  make 
an  order  for  depriving  the  fiither  of  the  custody  of  any 
child  above  the  age  of  seven  years,  or  of  any  child  un- 
der that  age,  except  upon  the  petition  of  the  mother ; 
however  strong  a  case  may  be  made  to  show  that  the 
fieither  is  unfit  to  have  the  custody  of  his  children.  Is 
it  possible  that  the  powers  of  the  Court  could  have  been 
so  restrained,  if  the  Legislature  had  intended  to  create 
a  jurisdiction  to  be  exercised  merely  for  the  benefit  of 
infants  who  were  not  wards  of  Court,  in  the  same  man- 
ner as  the  previous  jurisdiction  was  exercised  in  favour 
of  those  who  were?  There  is  no  distinction  taken 
by  this  Act  between  such  infants  as  are  and  such  as  are 
not  wards ;  it  applies  equally  to  both.  According  to 
the  construction  contended  for  on  the  other  side,  the 
Act  has  no  application  to  the  cases  of  wards ;  but 
that  construction  almost  contradicts  the  preamble  of 
the  Act,  by  denying  that  it  has  made  any  alteration  in 
the  law  relating  to  the  custody  of  infants.  The  clause 
which  provides  against  the  exercise  of  this  jurisdiction 
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Act  is  not  to  be  understood  as  conferring,  upon  the  mo* 
ther,  a  prima  facie  right :  the  Court,  acting  upon  the 
principles  of  its  former  jurisdiction,  never  could  have 
interfered  in  the  manner  provided  against  by  that  clause. 
That  clause,  by  pointing  out  the  criminality  of  the 
mother  as  the  only  cause  which  shall  absolutely  exclude 
bar  from  the  benefit  of  the  Act,  distinctly  recognises 
her  general  right  in  cases  where  no  criminality  can  be 
imputed.  In  SAaw*s  case,  besides  the  pecuniary  inte- 
rest of  the  children,  there  were  other  circumstances 
affecting  the  conduct  of  the  mother. 

It  is  stated  that  great  mischiefs  will  result  from  this^ 
Construction,  and  that  it  will  operate  to  increase  the 
inducements  to  separation  between  husband  and  wife, 
by  making  the  wife  too  independent  of  her  husband. 
That  might  have  been  a  very  good  argument  in  Lord 
Apsley's  time,  when  precisely  the  same  reasons  were 
urged  against  giving  effect  to  settlements  of  property  to 
the  separate  use  of  married  women.  A  different  doctrine, 
as  to  that  point,  prevails  now,  and  no  inconvenience  is 
found  to  be  the  result.  But  what  justice  or  reason  is 
there  in  the  proposition  that,  when  a  separation  has 
actually  taken  place,  no  protection  is  to  be  given  to  an 
unoffending  woman;  but  she  is  to  be  left,  in  the  ten- 
derest  point,  at  the  mercy  of  a  husband,  who  may  have 
been  originally  to  blame,  and  who  may  obstinately  re- 
ject all  overtures  towards  a  reconciliation  ?  Even  if  it 
might  be  contrary  to  public  policy  to  interfere  where  the 
wife  was  blamable  for  the  origin  and  continuance  of 
the  separation,  how  does  that  reason  apply  when  the 
cause  of  the  continuance,  at  all  events,  lies  entirely  with 
the  husband  ? 
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1840*  But  it  is  said  that  these  children  are  abroad,  and  not 

subject  to  the  jurisdiction  of  the  Court.  It  is  imma^ 
terial  whether  they  are  or  not  The  person  on  whom 
the  order  is  to  be  made,  who  is  to  deliver  up  the  cus* 
tody,  or  to  permit  access,  is  the  proper  subject  of  the 
jurisdiction.  No  order  can  possibly  be  made  on  the 
children  themselves;  it  must  be  on  the  lather,  or  the 
person  in  whose  custody  they  are.  In  this  casey  Mr. 
Taylor  is  that  person ;  and  the  Court  has  already  de* 
cided  in  favour  of  its  jurisdiction  over  Mr.  Taylor,  not* 
withstanding  his  foreign  cesidence^  by  making  the  order 
for  substitution  of  service  of  the  petition  upon  his  soli- 
citors. That  order  might  have  been  appealed  from,  or 
a  petition  might  have  been  presented  to  have  it  dis- 
charged, which  was  not  done.  It  was  submitted  to; 
and,  having  been  submitted  to,  it  is  a  positive  decision 
upon  the  point  of  jurisdiction  now  attempted  to  be 
raised.  Not  only  were  no  proceedings  taken  to  set 
aside  that  order,  but  Mr.  Taylor  has  appeared,  has  filed 
affidavits,  and  is  now,  by  his  counsel,  before  the  Court. 
Can  he  be  heard,  after  this,  to  say  that  the  Court  has 
no  jurisdiction  to  make  an  order  upon  him  on  this  peti- 
tion, because  he  is  resident  abroad  ?  If  that  were  ad- 
missible, you  might  as  well  suffer  a  Defendant,  who  has 
appeared  and  answered  to  any  common  bill,  to  set  up 
the  objection,  after  a  decree  has  been  made,  that  he 
cannot  be  bound  by  it,  because  he  has  been,  all  along, 
out  of  the  jurisdiction.  If  the  Court  should  hold  that 
the  mere  circumstance  of  a  residence  abroad,  is  suffi- 
cient to  exclude  its  jurisdiction  over  domiciled  British 
subjects,  nothing  more  need  be  done  by  a  father  who 
is  desirous  of  evading  the  operation  of  this  Act,  than  to 
take  his  children  abroad  after  a  petition  has  been  pre- 
sented, or  at  any  stage  of  the  proceedings  before  the 
order  has  been  actually  made.    As  to  the  argument 
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(hat  the  law  of  the  foreigii  countiy  in  which  the  children  1 840. 

and  the  father  reside,  is  the  law  by  which  questions  re- 
lating to  the  custody  of  the  children  are  to  be  deter- 
nuned,  that  is  not  so:  the  law  of  the  domicile  will 
govern  all  such  questions  even  in  a  foreign  country; 
and  the  order  of  this  Court,  in  the  present  case,  would 
be  enforced  by  the  French  tribunals.  That  is  a  ques- 
tion which  it  may  be  necessary  for  the  Court  to  consider 
with  reference  to  the  mode  of  executing  its  order ;  and» 
with  that  view,  it  may  be  proper  that  the  order  should 
direct  a  reference  to  the  Mastery  to  inquire  what  is  the 
stale  of  the  French  law.  But  the  question  whether 
the  Court  has  jurisdiction  or  not,  depends  upon  other 
considerations. 

With  reference  to  the  mode  of  enforcing  the  order^ 
the  Court  will  not  presume  that  Mr.  Taylor^  who  has 
appeared  and  submitted  to  its  jurisdiction,  will  refuse 
to  obey  the  order  when  made.  If  he  does,  he  will  be 
in  contempt ;  and  this  Act  directs  the  order  to  be  en- 
forced by  process  of  contempt  of  the  High  Court  of 
Chancery.  There  is  a  process  of  contempt  against  the 
property  as  well  as  against  the  person.  The  practice  of 
sequestration  has  been  much  more  common  of  late  than 
formerly,  and  Mr.  Taylof^%  property  is  within  the  power 
of  the  Court,  though  his  person  is  not. 

The  Vice-Chancellor: 

This  is  one  of  the  most  painful  cases  that  has  ever 
come  under  my  consideration. 

It  does  not  appear  to  me  to  be  necessary,  for  dis* 
posing  of  the  point,  to  enter  into  a  consideration  of  a 
great  number  of  the  charges  which  have  been  brought 
forward  on  the  one  side  and  on  the  other,  and  with 
respect  to  which  it  is  almost  impossible  tq  ascertain  the 
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1840.  truth  on  the  affidavits  now  before  me.     But,  for  the 

purposes  of  this  case,  as  far  as  the  jurisdiction  is  to  be 
exercised,  I  must  look  at  the  facts  of  the  case,  about 
which  there  is  no  dispute. 

It  appears  that,  on  the  20th  of  October  1837,  Mrs. 
Taylor  (under  what  I  shall  always  consider  the  most  un- 
fortunate advice  which  a  woman  could  receive)  thought 
proper  to  absent  herself  from  her  husband's  house ;  and, 
whether  there  was  more  or  less  disclosure  made  to  her  of 
the  real  circumstances  of  the  case,  does  not  appear  to  me 
to  be  very  material,  because  she  commenced  the  separa* 
tion.  In  consequence  of  that  separation,  the  husband,  na- 
turally feeling  extremely  hurt  by  the  step  which  his  wife 
had  taken,  took  measures  for  leaving  the  country ;  and, 
in  the  course  of  the  year  1838,  he  left  England,  and  has 
substantially  lived  abroad  ever  since  that  time.  On  the 
27th  of  July  1888,  Mrs.Taylor  commenced  her  suit,  in  the 
Ecclesiastical  Court,  for  a  restitution  of  conjugal  rights. 

• 

The  husband  put  in  what  is  called  a  defensive  allega- 
tion ;  and  that  allegation  was  rejected  by  the  sentence 
of  the  Consistory  Court  on  the  6th  of  February  1839. 
And  then,  there  being  an  appeal  from  that  decision,  it 
was  affirmed,  by  the  Arches  Court,  on  the  20th  of  June 
1839;  and  the  husband  appealed  from  that  decision  as 
well  as  from  the  former  one.  Then,  in  the  course  of  the 
summer  of  last  year,  a  certain  letter  of  retractation  was 
written  by  Mrs.  Taylor ;  and,  on  the  29th  of  October 
last,  the  present  petition  was  presented  to  this  Court. 

Now  I  am  not  informed,  at  present,  what  would  have 
been  the  effect  of  the  sentence  of  affirmation  had  it 
never  been  appealed  from :  but,  inasmuch  as  there  is  an 
appeal,  one  thing  is  quite  certain,  namely,  that  the  suit 
is  by  no  means  determined.  And  I  think  it  would  be 
highly  improper  for  me   to  give  any  opinion  on  the 


In  re 

Taylor- 


cases  IN  CHANCERY.  100 

question   whether   the  afBrmation,    by  the   Court  of  1840. 

Arches,  of  the  sentence  of  the  Consistory  Court,  was 
right  or  wrong ;  because,  in  the  first  place,  this  Courti 
or,  at  least,  the  jurisdiction  given  to  the  Lord  Chan- 
cellar  by  this  Act,  has  nothing  of  an  appellate  jurisdic- 
tion over  the  proceedings  of  the  Ecclesiastical  Court : 
and,  as  a  further  reason,  it  occurs  to  me  that  it  may  be 
possible  that  I  myself  may  have  to  sit  as  one  of  the 
appellate  Judges  in  the  Privy  Council,  judging  of  that 
appeal ;  and,  therefore,  I  shall  refrain  from  pronouncing 
any  opinion  at  all  upon  the  matter,    fiut  certain  it  is 
that,  at  present,  the  wife  having  commenced  the  suit  for 
restitution  of  conjugal  rights,  the  final  issue  of  that  suit 
is  uncertain :  and  it  is  in  that  state  of  the  proceedings  in 
the  Ecclesiastical  Court,  that  this  lady  has  presented  the 
petition  which  is  now  under  consideration,  and  which^ 
it  should  be  observed,  asks  for  a  portion  of  that  relief 
of  which  she  will  certainly  have  the  whole,  if  her  hus- 
band's appeal  to  the  Privy  Council  is  dismissed.    She 
will  have  access  to  her  children  if  a  restitution  of 
conjugal  rights  be  finally  decreed;  for  that  decree,  of 
itself,  infers  access  to  her  children. — [Mr.  K,  Bruce : — 
The  husband  might  keep  them  apart.] — I  am  proceed- 
ing on  the  supposition  that  the  decree  of  the  inferior 
Courts  would  be  enforced.    At  any  rate,  it  would  be 
then  established,  by  the  law  of  the  land,  that  she  had 
an  unqualified  right  of  access  to  her  children. 

Now  it  strikes  me  that  the  jurisdiction  which  this  Act 
has  given,  being  to  be  exercised  solely  in  the  discretion 
of  this  Court,  it  would  be  hardly  right  for  the  Court  to 
say  that  the  lady  was  entitled  to  have  access  to  her 
children,  pending  the  question  in  the  Ecclesiastical 
Court  which  she  has  thought  proper  to  raise. 

The  conduct  of  the  husband,  as  far  as  I  am  enabled 
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1840.  to  judge  of  ity  has  been  bonA  fide  throughout.    He 

went  to  France,  and  began  his  foreign  residence  prior 
to  the  institution  of  the  suit  in  the  Ecclesiastical  Court: 
and  my  opinion  is  that,  if  this  Court  were  to  direct 
access  at  such  times  and  subject  to  such  regulations  as 
it  should  deem  convenient  and  just,  it  ought  to  be 
reasonably  assured,  before  it  did  interfere  at  all,  that 
it  can  carry  its  order  into  execution.     If  the  children 
were  here,   the  Court  might  then  easily  execute   its 
order:  but  I  doubt  very  much  whether  this  Act  was 
meant  to  be  applicable  to  a  case  where  the  husband, 
band  fide,  before  the  presentation  of  any  petition  by  the 
wife,  had  actually  removed  his  children  to  a  foreign 
country.     It  seems  to  me  rather  to  be  inferred,  from 
the  Act,  that,  as  far  as  the  husband  and  the  children  are 
concerned,  their  residence  was  to  remain  the  same ;  and 
that  the  Act  never  meant  that  that  should  be  altered  ; 
and  I  confess  that  I  do  not  at  present  see  (supposing 
that  Mr.  Taylor  perseveres  in  residing  abroad,  which, 
as  the  law  at  present  stands,    he  may  lawfully  do) 
how  I  could  make  any  order  which  could  be  carried 
into  effect    And  the  circumstance  that  no  jurisdiction 
ought  to   be   exercised  under  this  Act,  pending  the 
question  in  the  Ecclesiastical  Court,  combined  with 
the  difficulty  of  making  any  order  which  could   be 
enforced,   appears  to  be  a  reason  for  not  interfering 
under  the   Act.      There  are  no  particular  directions 
given  by  the  Act,  except  that  it  should  be  lawful  for  the 
jLord  Chancellor,  on  hearing  the  petition  of  the  mother, 
if  he  should  see  fit,  to  make  an  order  for  the  access 
of  the  petitioner  to  the  infant  or  infants,  at  such  times^ 
and  subject  to  such  regulations  as  he  shall  deem  conve- 
nient and  just.     And,  independently  of  that,  the  very 
fact  that  this  lady  did,  without  cause,  remove  herself 
from  her  husband,  appears  to  me  to  be  a  reason  why 
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this  Court  ought  not  to  exercise  the  jurisdiction  of  1840. 

ordering  any  access. 

In  re 

I  am  of  opinion,  therefore,  that  no  order  should  be  Taylor. 
made  upon  the  petition  at  present :  and  what  I  am  in- 
clined to  do  is  this,  simply  to  make  no  order  on  the 
petition,  but  to  give  leave  to  the  parties  to  apply :  be- 
cause non  constat  that  there  may  be  such  a  termination 
of  the  proceedings  in  the  Ecclesiastical  Court  as  may 
make  it  right,  coupled  with  other  circumstances  which 
may  happen,  for  this  Court  to  interfere  on  the  ground  of  j 
the  facts  stated  in  this  petition. 

But,  before  I  finally  dispose  of  this  case,  I  cannot 
help  saying  that  diere  is  nothing  whatever  to  sully  the 
character  of  Mrs.  Taylor  in  the  slightest  degree.  The 
persons  who  are  most  culpable  are  those  who  have  so 
injudiciously  advised  her  to  continue  living  apart  from 
her  husband. 

With  respect  to  Mr.  Taylor,  although  he  appearsto 
have  been  hasty  in  some  things,  yet  he  seems  to  have 
acted  with  very  great  kindness  and  generosity,  not  only 
to  his  wife,  but  to  his  friends,  dependents  and  to  a 
variety  of  other  persons  with  whom  he  was  accidentally 
connected.  And  I  sincerely  hope  that  he  will  allow  his 
generous  disposition  to  have  its  full  scope ;  and,  although 
he  has  suffered  deeply  and  received  injuries,  that  he 
will  forgive  what  has  passed,  and  no  longer  keep  his 
mk  from  her  children  and  her  home. 

Under  all  the  circumstances  of  this  case,  I  will  not 
make  any  order  on  this  petition,  until  I  know  what  will 
be  the  result  of  the  proceedings  in  the  Ecclesiastical 
Court.  The  petition  therefore  will  stand  over,  with 
liberty  to  apply. 
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7th  August, 

Will. 

Construction* 

Executor. 

Heir 
and  Executor* 


GRIFFITHS  V.  PRUEN.    V 

1  HE  testator  in  the  cause,  by  his  will,  after  reciting 

that  his  property  consisted  of  a  dwelling-house  in  Chel- 

tenham,  sundry  mortgages  and  monies  in  the  English 

funds,  directed  the  house  (which  was  freehold)  to  be 

sold :  he  then  gave  pecuniary  legacies  to  his  brothers 

recitrne^that  his  ^"^  several  other  persons,  and  concluded  his  will  in  the 

property  cod-      following  words : 

sisted  of  a  house 

was  freehold)  "  ^  g^^®  *^^  bequeath  to  Mr.  Thomas  Chrifflths,  soli- 

and  of  mort-  citor,  of  CheUenham,  the  sum  of  300 2. ;  and  to  Mr. Pruen, 

^^^teddi^h  ^'®  partner,  100/.:  and  I  constitute  and  appoint  those 

to  be  sold ;  and  two  gentlemen  my  executors  and  trustees.     I  request  to 

ihen  gave  seve-  jjg  buried   in  the  family  vault   at  Trowbridge,  where 

legacies  and  ^V  father  and  mother  rest.    After  providing  for  all  the 

amongst  them,  various  legacies  specified  in  the  foregoing,  and  paying 

^^^/  t^  p  ^  ^y  debts  and  funeral  and  other  expenses,  I  direct  the 

whom  he  ap-  sum  of  50 Z.  to  be  given  to  £.  M.  and  50  2.  to  Mrs.  C. : 

pointed  his  exe-  qj^^^  fQ  my  friend  Mr.  Thomas  Griffiths,  who  is  likewise 

cutors.    The  ,  ./si 

will  concluded     ^V  executor,  any  sum  then  appearing  after  the  contents 

of  this  my  will  are  fully  complied  with  and  fulfilled, 
agreeably  to  this  my  determination,'* 


thus : ''  and  to 
Mr.  G.,  who  is 
likewise  my 
executor,  any 
sum  then  ap- 
pearing after 
the  contents  of 


Both  Griffiths  and  Pruen  survived  the  testator ;  but 
Griffiths  died  on  the  day  after  the  testator's  death,  and. 


this  my  will  are 

fully  complied  with  and  fulfilled."  G.  died  the  day  after  the 
testator,  without  having  proved  the  will.  Held,  in  a  suit  by  his 
executors  against  the  testator's  lieir  and  next  of  kin,  that  the 
Plaintiffs  were  entitled  to  the  residue  of  the  testator's  estate, 
including  the  proceeds  of  the  house. 

If  an  executor  is  also  the  residuary  legatee,  he  is  entitled  to  the 
residue,  although  he  does  not  prove  the  will.  /yU;/^i^  ^  QL^m-z^u^,  //.  a. 


£^^ 


7-^ 


(^3^    .jCr,^ 


^  /^  -  .r^y. 


x^,u,^'/u^4^  ^7?  *  ^  ^^t  S  3  y%r^^'^. 
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consequently,   without   having  proved  the  will.     His  1840. 

executors,  however,  claimed  the  residue  of  the  testator's 
estate,  including  the  legacy  of  300  /.  and  the  proceeds 


Griffiths 


9. 


of  the  sale  of  the  house.  Phubn. 

It  was  objected,  for  the  Defendants,  that  Grijffkha 
ought  to  have  proved  the  will,  in  order  to  entitle  him- 
self to  the  benefits  under  it.  And  the  testator's  heir-^ 
at-Iaw  claimed  the  proceeds  of  the  sale  of  the  house,  on 
the  ground  that  they  were  not  expressly  disposed  of, 
and  that  the  direction  to  sell  the  house  was  not,  of 
itself,  sufficient  to  deprive  him  of  his  right  as  heir. 

Mr.  Jacob  and  Mr.  Blower,  for  Griffitfis*s  executors, 
relied  on  Parsons  v.  Saffery  (a). 

Mr.  Knight  Bruce  and  Mr.  Stinton,  for  the  testator's 
Dext  of  kin,  cited  Reed  v.  Devaynes  {b\  and  said  that  it 
was  clearly  settled  that  an  executor  must  prove  the  will 
ID  order  to  entitle  himself  to  a  legacy,  and  that  there 
was  no  case  which  showed  that  there  was  any  difference, 
in  that  respect,  between  a  legacy  and  a  residue. 

Mr.  Bethell  and  Mr.  Hallett,  for  the  testator's  heir, 
cited  Kellett  v.  Kellett  (c),  Maugham  v.  Mason  (d), 
Wilson  V.  Major  (e).  Dunnage  v.  White  (/),  Dixon  v. 
Dawson  {g). 

The  Vice-Chancellor  : — 

I  have  always  understood  the  rule  to  be  that,  where 
either  a  general  or  a  specific  legacy  is  given  to  an  exe- 

(a)  9  Price,  578.  («f)  1  V.  &  B.  410. 

{b)  2  Cox,  285,  (c)  1 1  Ves.  205. 

(c)  1  Ball  &  Beatt.  533 ;         (/)  1  Jac.  &  Walk.  583. 
and  3  Dow.  P.  C.  248.  (g)  a  Sim.  &  Stu.  327. 
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cutor,  he  must  prove  the  will^  in  order  to  entitle  himself 
to  it :  but  that  does  not  apply  to  the  case  of  a  residue. 

With  respect  to  the  second  point,  it  is  manifest^  on 
the  face  of  the  will,  that  the  testator  meant  to  dispose 
of  the  whole  of  his  property.  He  begins  by  saying  that 
his  property  consists  of  a  dwelling-house  in  Cheltenham, 
sundry  mortgages  and  monies  in  the  English  funds : 
and  then  he  directs  the  house  to  be  sold.  That  direc- 
tion has  the  effect  of  converting  the  house  into  money. 
Then,  after  giving  pecuniary  legacies  to  Mr.  Griffiths 
and  several  other  persons,  he  says :  ''  To  my  friend, 
Mr.  Thomas  Griffiths,  who  is  likewise  my  executor,  any 
sum  then  appearing,  after  the  contents  of  this  my  will 
are  fully  complied  with  and  fulfilled/'  It  is  expressed, 
therefore,  that  everything,  after  satisfying  the  contents 
of  his  will,  should  go  to  Mr.  Griffiths* 


I  am  of  opinion,  therefore,  that  that  gentleman's  exe- 
cutors are  entitled  to  the  whole  residue  of  the  testator's 
estate,  including  the  proceeds  of  the  house  directed  to 
be  sold. 
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HASTINGS  V.  ORDE.  ^  1840: 

7th  August. 

By  an  indenture  dated  the  Slst  of  March  1832,  being       Marriage 
the  settlement  made,  with  the  approbation  of  the  Court       ^eitkmeni. 
of  Chancery,  in  contemplation  of  the  marriage  between         Infatd, 
William   Carleton  and  Harriet  Orde,  who  was  then  Tnai, 

an  infant  and  a  ward  of  the  Court,  certain  sums  of        ^^  y  fai* 
stock  and  other  chases  in  action,  some  of  which  were  On  the  marriage 
the  property  of  the  intended  husband,  and  the  remainder  of*  feroale  ward 
the  property  of  the  intended  wife,  were  assigned  to  fortuneconslft- 
trustees,  in  trust,  during  their  joint  lives,  to  pay  the  ing  of  chases  in 
yearly  sum  of  100  L  to  the  intended  wife  for  her  life,  ^^^%^^^^ 
for  pin-money,  and,  subject  thereto,  in  trust  for  the  in-  sanction  of  the 
tended  husband  for  life,  and  after  his  decease  in  trust  Court,  m  trust 
for  the  intended  wife  for  life,  ana,  after  the  decease  of  ^^^  herself  for 
the  survivor  of  them,  in  trust  for  their  children  as  therein  their  lives,  with 

mentioned :  and,  in  case  there  should  be  no  child  of  'f"?*'"^.^^  ^^"^ 

.  tbeir  children, 

the  marriage,  in  trust,  as  to  the  property  of  the  intended  with  remainder 

husband,  for  him,  his  executors,  &c.,  and,  as  to  the  pro-  ^®'  ^^  abso- 

perty  of  the  intended  wife,  in  trust  for  her,  her  execu-  gurvived  her 

tors  &c.,  in  case  she  should  survive  her  intended  bus-  husband,  but  if 

band,  but  in  case  she  should  die  in  his  lifetime,  then  in  ^?^*  A      as  she 

_  ,  .  „  ,       ,      , ,  ,      should  apptnnt 

trust  for  such  person  and  persons,  &c.  as  she  should,  by  i^y  xnill^  with  re- 

herwill,  to  be  executed  in  manner  therein  mentioned,  niainder  for  her 
appoint,  and,  in  default  of  such  appointment,  in  trust  Some  vewi 
for  her  next  of  kin,  according  to  the  statutes  of  distri-  afterwards,  the 

bution,  as  if  she  had  died  unmarried  and  intestate.  marnage,  of 

which  there  was 

no  issue,  was 

dissolved  by  Act  of  Parliament.    After  which  the  husband  released 

all  his  right  and  interest  under  the  settlement,  to  the  wife.    Held 

that  the  settlement  was  not  binding  on  the  wife,  and  that  she  was 

at  liberty  to  re-settle  her  property  on  her  second  marriage. 


^•u/yt^   ^^u/iA^'p*^,^^  /^y.  ^^^.  6i^&^ 
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On  the  1st  day  of  July  1839,  the  marriage  between 
Mr.  and  Mrs.  Carleton,  of  which  there  was  no  issue, 
was  dissolved  by  Act  of  Parliament. 

Pending  the  bill  for  dissolving  the  marriage,  a  deed 
of  arrangement  was  entered  into  between  Mr.  and  Mrs. 
Carleton  and  the  trastees  of  the  settlement,  dated  the 
6th  of  June  1839,  by  which  Mr.  and  Mrs.  Carleton 
agreed  that,  as  soon  as  the  marriage  should  be  dissolved, 
the  trustees  should  stand  possessed  of  Mrs.  Carleton*s 
property  then  subject  to  the  trusts  of  the  settlement,  in 
trust  for  her,  her  executors,  &c.  freed  and  discharged 
from  all  Mr.  CarIeton*s  right  and  interest  therein,  as  if 
the  marriage  had  never  been  solemnised;  and  Mr. 
Carleton  directed  the  trustees  to  assign  such  property 
to  Mrs.  Carleton,  her  executors,  &c.  accordingly ;  and 
Mrs.  Carleton  agreed,  with  Mr.  Carleton,  that,  within 
60  days  after  the  dissolution  of  the  marriage,  she  would 
release  his  property  then  subject  to  the  trusts  of  the 
settlement,  from  the  lOOZ.  a  year  pin-money,  and  also 
from  her  Ufe  interest  and  all  other  her  right  and  interest 
therein,  to  the  intent  that  such  property  might  be  ab- 
solutely freed  and  dischai^ed  from  all  her  right  and  inte- 
rest therein,  in  the  same  manner  as  if  the  marriage  had 
never  been  solemnised.  This  arrangement  was  carried 
into  effect  by  an  indenture  dated  the  24th  of  July  1839. 

Shortly  afterwards  Mrs.  Carleton  married  James 
Hastings 'y  and,  by  the  settlement  on  their  marriage, 
part  of  the  lady's  property  was  settled  in  trust  for  her 
separate  use,  and  the  remainder  in  trust  for  her  and 
Mr.  Hastings  and  their  children.  There  was  issue  of 
that  marriage  one  child. 

The  bill  was  filed  by  Mrs.  Hastings,  against  the  trus- 
tees of  both  the  settlements,  Mr.  Carleton,  Mr.  Hastings, 
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and  the  child  of  the  second  marriage,  alleging  thut  the 
tnistees  of  the  settlement  of  March  1832  had  refused  to 
transfer  Mrs.  Hastings's  property  to  the  trustees  of  the 
settlement  of  July  1839^  on  the  ground  that  the  trusts 
of  the  former  settlement  were  still  binding  on  Mrs. 
Bastings  and  the  other  parties  thereto  :  but  Mrs.  Hast^ 
mgs  charged  that  those  trusts  had  been  put  an  end  to  by 
the  Act  of  Parliament  and  the  deeds  of  arrangement;  in 
consequence  of  which  she  became  as  absolutely  entitled 
to  her  property  as  if  the  first  settlement  had  never  been 
executed,  and  as  if  her  first  marriage  had  never  been 
solemnised. 

The  bill  prayed  that  the  trustees  of  the  first  settle- 
ment might  be  decreed  to  transfer  and  assign  Mrs. 
Hastings's  property,  to  the  trustees  of  the  second  settle- 
ment, upon  the  trusts  thereof. 

The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Mr.  Jacob  and  Mr.  Walpole,  for  the  Plaintiff,  cited 
Simsan  v.  Janes  {a\  and  Godsal  v.  Webb(b). 
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Mr.  Ellison^  for  the  trustees  of  the  first  settlement, 
contended  that  the  trust,  in  that  settlement,  for  the 
Plaintiff's  next  of  kin,  could  not  be  defeated  except  by 
a  testamentary  appointment  made  by  her,  and,  conse- 
quently, that  trust  was  still  subsisting.  He  said  that 
the  case  of  Simson  v.  Jones  had  been  appealed  from, 
but  the  appeal  was,  afterwards,  abandoned,  as  it  was 
found  that  the  lady  would  be  of  age,  and  would  have 
the  power  of  confirming  the  settlement,  before  the  appeal 
could  be  disposed  of  (c). 

(a)  2  Russ.  &  Myl.  365.  {b)  a  Keen,  99. 

(c)  See  a  Russ.  &  Myl.  377. 
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1840.  Mr.  Parher  and  Mr.  Lefroy  appeared  for  the  other 

Defendants. 

The  Vicb-Chancellor  : — 

The  case  is  this.  A  female  infant  being  entitled  to 
choses  in  action^  a  settlement  was  made  of  them,  on  her 
marriage,  in  trust  for  her  husband  for  life,  and,  after  his 
decease,  in  trust  for  her  for  life,  and,  after  the  decease 
of  the  survivor,  in  trust  for  the  children  of  the  marriage, 
and,  if  there  should  be  no  child,  then  in  trust  for  such 
persons  as  she  should  appoint  by  her  will,  with  the  ulti- 
mate trust  for  her  next  of  kin ;  and,  the  marriage  having 
been  put  an  end  to,  and  there  being  no  issue,  the  ques- 
tion is  whether  the  lady  is  stiU  bound  by  the  settlement* 

I  am  of  opinion  that  she  is  not  bound  by  it. 
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MADDEFORD  r.  AUSTWICK.    ^  1840: 

'Y              .    ,                                                                          3d  &  4th  Nov. 
IHE  Plaintiff  and  the  Defendant  having  been  co-      ' ^        ^ 

partners   as   carriers^   and   the    co-partnership   having       Defendant. 
been  dissolved  in  1821,  a  decree  was  made,  by  Sir     Supplemental 
J.  Leach,  V.  C,  in  182G,  and  was  affirmed  by  Lord         Practice. 

Brougham^   C,  in  1833  (a),  for  taking  the  accounts  

of  the  concern.    The  Plaintiff  having  carried,  into  the  j^  ^  g^j^  ^^^  ^^^^ 
Haster's  office,  interrogatories  for  the  examination  of  ing  accounts, 

the  Defendant  under  the   decree,  the  Defendant  put  ?™'^^d  to 
.  .      .       -      r       insert,  in  his 

m  his  examination  thereto.     The  examination  having  examination, 

been  held  to  be  insufficient,  the  Defendant  put  in  a  *"y  receipts  or 
further  examination,  which  was  held  to  be  sufficient  him  durincr  a  > 
It  appeared,  from  both  those  examinations,  that,  during  certain  period  ;* 

two  of  the  years  that  the  partnership  subsisted,  namely,  ?      rJamtiff 

J  *  r  '  J  >  however  proveQ. 

1817  and  1818,  the  Defendant  had  neither  received  receipts  by  him 

nor  paid  anything  on  account  of  the  concern.     The  during  that 

Plaintiff,  however,  afterwards  succeeded  in  charging  Court  refused 

bim  with  the  receipt  of  lai^e  sums  of  money  during  to  allow  the 

those  years.     In  consequence  of  which  the  Defendant,  •  ?  ®".   °  /^^ 

iu  order  to  discharge  himself  from  those  receipts,  offered  ther  examina- 

evidence  of  payments  made  by  him  during  the  same  M®"  ^^  *^^'' 

time.    But  the  Master  held  that,  as  the  payments  were  ^^  ^^  ^jy^  ^^    ' 

not  mentioned  in  the  Defendant's  examinations  or  in  evidence  of 

*Jie  schedules  thereto,  the  evidence  tended  to  contra-  payn^^nts  in 
J*  A  .       .  ...  order  to  dis- 

oict  i\i«  examinations,  and  therefore  was  inadmissible,  charge  himself 

That  decision  was  made  in  June  1838.  In  July  follow-  from  those  re- 
fflg>  the  Defendant  gave  a  notice  of  motion,  which  was  Pendine  an 
substantially  the  same  as  the  one  after  mentioned ;  but,  inquiry  before 

Bbortly  afterwards,  and  before  the  motion  was  heard,  he  Jj?®  ^^*?f/*'  ^^® 

'        Court  will  not 

interfere  with  his  conduct.    The  dissatisfied  party  must  wail  until 

the  report  is  made,  and  then  except  to  it. 

(fl)  See  ante.  Vol.  I.  p.  89 ;  and  a  Myl.  &  Keen,  279. 
Vol.  XI.  P 
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died.  The  suit  having  been  revived  against  his  widow 
and  personal  representative,  a  motion  was  now  made  on 
her  behalf,  in  pursuance  of  a  notice  dated  the  28th  of 
January  1840,  that  she  might  be  at  liberty  to  carry,  into 
the  Master's  office,  such  accounts  as  she  might  be  advised, 
and  that  she  might  be  at  liberty  to  examine  witnesses 
and  tender  evidence,  on  her  behalf,  on  the  taking  the 
said  additional  accounts  in  the  Master's  office  under  the 
decree,  notwithstanding  the  said  additional  accounts 
might  not  have  been  included  in  the  examinations  filed 
by  the  late  Defendant  Atistwick :  or,  otherwise,  that  she 
might  be  at  liberty  to  file  a  further  examination  in  answer 
to  the  interrogatories  exhibited,  before  the  Master,  for  the 
examination  of  the  late  Defendant ;  and  also  that  she 
might  be  at  liberty  to  examine  witnesses  and  tender  evi- 
dence, on  her  behalf,  in  opposition  to  the  charge  brought, 
into  the  Master's  office,  against  the  late  Defendant ;  or 
that  the  Court  would  make  such  further  or  other  order 
as  the  circumstances  of  the  case  might  require. 


Mr.  Jacob  and  Mr.  Steere  supported  the  motion  on 
the  ground  that  it  appeared,  from  the  affidavits,  that 
the  omission  to  insert  the  payments  made,  by  Austwick^ 
in  1817  and  1818,  in  the  schedules  to  his  examinations, 
arose  from  mistake.  They  added  that,  if  the  rule  was 
that  no  item  in  a  discharge  could  be  allowed  unless  it 
was  contained  in  the  previous  examination  of  the  pj»«^yf 
there  could  be  no  such  thing  as  a  discharge  .*  that,  if 
Mr.  Austwick  had  stated,  in  his  examination,  that  no 
such  payments  as  those  in  question  had  been  made, 
that  might  have  been  a  sufficient  reason  for  the  Mas-- 
ter*s  not  allowing  him  to  give  evidence  that  the  parti- 
ctilar  payments  had  been  made;  but  it  furnished  no 
ground  for  refusing  evidence  in  support  of  items  in  a  dis- 
charge, that  the  examination  wholly  omitted  to  mention 
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them;  for  they  might  have  come  to  the  examinant's 
kDowledge  after  he  had  put  in  his  examination. 

Mr.  Knight  Bruce  and  Mr.  Roupellj  for  the  PlaintfiT, 
contended  that  the  omission,  on  the  part  of  Amtwich, 
to  insert  his  receipts  during  the  years  1817  and  1818,  in 
liis  examinations,  was  intentional  and  fraudulent :  that 
the  case  made  by  the  affidavits  in  support  of  the  motion, 
was  completely  disproved  by  the  affidavits  in  answer  to 
them :  that  it  was  in  evidence  in  the  cause,  and  was 
noticed,  by  Sir  John  Leach,  in  his  judgment  at  the 
hearing,  that,  during  the  continuance  of  the  partner- 
ship, the  Plaintiff  was  wholly  employed  in  the  out-door 
business  of  the  concern,  and  that  Austwich  was  princi- 
pally employed  in  the  in-door  business  and,  especially, 
in  keeping  the  accounts  and  superintending  the  clerks 
who  were  employed  for  that  purpose  (6) :  that  the  state- 
ment deliberately  made,  by  Austwick,  that  he  had  re- 
ceived nothing  during  the  years  1817  and  1818,  had 
been  completely  falsified  :  that,  notwithstanding  a  De- 
fendant was  never  allowed  to  give  evidence  to  contra<^ 
diet  his  own  answer,  the  object  of  the  present  motion 
was  to  allow  an  unlimited  contradiction  to  what  had 
been  before  stated  upon  oath :  that  the  Court  was  ex- 
tremely cautious  in  allowing  a  Defendant  to  put  in  a 
sapplemental  answer :  Livesey  v.  Wilson  (c) ;  Curling  v. 
^orqtu$Town$hend{d)i  Greenwood  v.  Atkinson{e):  that^ 
in  the  second  of  those  cases.  Lord  Eldon,  C,  said :  "  In 
every  former  instance,  the  party  proposing  to  obtain 
this  permission,  has  been  required  to  give  a  precise 
statement  of  what  he  means  to  put  upon  the  record ; 
the  Court,  with  great  care  and  jealousy,  before  it  will 
dlow  a  Defendant  to  withdraw  a  statement  that  is  bene- 


(i)  See  ante,  Vol.  I.  p.  90. 
(0  1  Ves.  &  Beam.  149. 


(d)  19  Ves.  628. 631, 632. 
{e)  Ante,  Vol.  IV.  p.  54. 
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ficial  to  the  Plaintiff,  requiring  to  be  clearly  satisfied 
that  justice  demands  such  a  benefit  to  the  Defendant ; 
and,  to  secure  that  effect,  has  required  him  specifically 
to  state  what  he  wishes  to  put  upon  the  record*  that  the 
Court  may  judge  how  far  his  application  is  reasonable. 
*  *  *  It  would  be  very  difficult,  even  upon  negli- 
gence, unless  the  party  was  led  into  it,  to  have  the 
records  of  the  Court  altered  :  and  I  dare  not,  in  such  a 
case,  let  it  be  in  fact  what  it  may,  lay  down  a  principle 
that  would  form  a  precedent  for  permitting  an  answer, 
after  the  lapse  of  two  years,  to  be  altered,  in  effect,  from 
one  end  to  the  other.  This  must,  therefore,  be  con- 
sidered as  it  stands  upon  the  record,  unaltered :  and  I 
should  be  sorry  to  be  thought  to  have  much  doubt^upon 
a  point  of  so  much  importance :''  that,  in  the  present 
case,  Mrs.  Austwich  had  made  no  affidavit  as  to  the 
hona  fdes  of  what  she  proposed  to  introduce,  notwith- 
standing she  was  asking  the  Court  to  allow  an  unlimited 
contradiction  of  that  which  her  husband  had  before 
stated  on  his  oath :  that  it  was  directed,  by  the  60th  of 
Lord  Lyndhursfs  Orders,  that  the  McLster  should  have 
power,  at  his  discretion,  to  examine  any  witness  vivA  voce; 
and,  consequently,  the  examination  of  a  witness  was  the 
act  of  the  Master,  not  of  the  party ;' and  the  Master 
was  bound  to  exercise  a  judicial  discretion  as  to  whether 
he  would  take  that  step  or  not :  that,  at  all  events,  tb^ 
application  was  premature  and  irregular ;  as  Mrs-  Aust" 
ftick  ought  to  have  waited  until  the  Master  had  made 
his  report,  and  then  to  have  excepted  to  it ;  accordmg 
to  what  was  laid  down  in  Chennell  v.  Martini  f). 


The  Vice-Chancellob  : — 
In  this  case  there  are  two  questions.    The  first  is 
whether  I  ought  now  to  interfere  with  what  is  doing  w 

(/)  Ante,  Vol.  IV.  p.  340- 
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the  Master*^  office.    The  second  is  whether  I  ouscht  t 
make  any  order  which  will  have  the  effect  of  relieving 
the  estate  of  Austwick  from  the  consequences  which 
may  ensue  from  the  examinations  which  he  has  put  in. 

With  regard  to  the  first  question,  I  apprehend  it  is 
not  the  course  of  this  Court  to  interfere  in  a  case  where 
the  parties  dispute  between  themselves  whether  the 
Master  is  right  in  a  particular  step.  It  frequently  hap- 
pens that|  where  the  Master  has  any  difficulty,  he  him- 
self desires  the  parties  to  make  an  application  to  the 
Court;  and  then  the  Court  makes  an  intimation  for  the 
Master*B  guidance.  But  it  is  inconsistent  with  the  prac- 
tice of  this  Court  that,  because  the  Master  has  deter- 
mined to  do  a  particular  act,  the  party  objecting  to  it, 
should  apply  to  this  Court  and  ask  the  Court  to  over- 
rule the  Master.  Whilst  the  Reference  is  pendingi  the 
question,  whether  the  Master  is  right  or  wrong,  is  one 
which  the  Court  cannot  enter  into.  When  the  Master 
has  made  his  report,  then  and  not  before,  his  course  of 
proceeding  on  the  reference,  may  be,  legitimately,  made 
the  subject  of  exception. 

The  69th  New  Order  first  gave,  to  the  Masters  of 
this  Court,  a  discretionary  power  as  to  examining  wit- 
nesses viva  voce :  and  the  conduct  of  the  Master  in  the 
exercise  of  that  discretion,  may  be  made  the  subject  of 
exception  in  the  same  manner  as  anything  done  by  him 
prior  to  that  order,  might  have  been.  But  I  cannot,  on 
a  motion,  interfere  and  say  that  what  the  Master  has 
done  as  to  a  particular  witness,  is  right  ox  wrong. 

The  next  question  is  whether,  supposing  that  the 
Court  does  not  now  interfere  in  the  way  suggested,  it 
ought  now  to  make  some  order  to  enable  the  party  to 
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introduce  other  evidence  before  the  Master.  It  is  re- 
presented that  Mr.  Atistwich  did  unintentionally  and 
by  mistake  make  a  representation,  in  his  examinations, 
that  was  incorrect,  and  that,  having  regard  to  the 
facts  now  appearing,  I  ought  to  enable  his  repre- 
sentative to  make  a  case  in  opposition  to  that  which  is 
the  result  of  the  examinations  already  put  in.  Now, 
does  it  sufficiently  appear  that  there  has  been  such  mis- 
take? 


The  joint  affidavit  of  Mr.  Austunck  and  his  soli- 
citor, after  representing  certain  preliminary  matter  not 
now  necessary  to  be  observed  upon,  states  that  the 
interrogatories  for  the  examination  of  Austwick  were 
allowed  by  the  Master  in  January  1B96,  and  that  steps 
were  so  far  taken  for  patting  in  his  examination,  that, 
before  the  end  of  the  next  month,  his  counsel  had  pre- 
pared the  body  of  the  examination,  and  written,  on  the 
draft,  this  very  proper  advice :    "  The  material  part  of 
the  examination  is  the  schedules:   please  to  see  that 
they  are  correct."    It  was  clear  that  the  most  import- 
ant part  of  the  examination  was  the  schedules.     It  ap- 
pears that  it  was  represented,  by  Austwick^  that,  before 
putting  in  his  examination,  the  books  and  accounts  of 
the  partnership,  which  Austwick  had  delivered  up  to 
the  Plaintiff,   in  obedience  to  an  order  in  the  cause 
made  in  1825,  ought  to  be  produced;  and  a  warrant 
having  been  taken  out  for  the  production  of  them,  the 
Master,  on  the  8th  of  February  1836,  fixed  a  day  for 
that  purpose ;  but  gave  notice,  to  Austwick,  to  be  pre- 
paring his  examination.    His  counsel  had  performed  his 
part,  and  had  given  advice  which  was  most  proper  and 
judicious.     Then   a  warrant  was  issued  on   the  6th 
of  July,  to  compel  Austwick  to  bring  in  his  examina- 
tion; and  the  Master  fixed  the  13th  of  July  for  him  to 
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ring  it  io.  [His  Horior  here  read  several  passages  from 
the  affidavits,  and  then  stated  the  conclusion  which  he 
drew  from  them,  in  the  following  words :]  It  appears 
to  me  that  Mr.  Austwich  was  struggling  to  gain  time ; 
and,  when  he  found  that  he  could  not  get  further  time, 
he  was  reckless  of  what  he  did.  He  put  upon  the  files 
of  this  Court,  a  document  the  contents  of  which  he 
knew  to  be  incorrect.  And,  when  he  was  ordered  to 
put  in  his  further  examination,  he  pertinaciously  ad* 
bered  to  the  same  line  of  conduct,  as  he  had  pursued 
with  respect  to  his  first  examination. 
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Under  these  circumstances,  I  do  not  think  it  is  con- 
isteat  with  the  duty  of  this  Court,  to  go  out  of  its  way 
to  relieve  him,  or,  which  is  the  same  thing,  to  relieve 
his  personal  representative.  It  sufficiently  appears, 
from  the  affidavits,  that  the  fact  is  that,  whether  Aust" 
wk  formed  in  his  mind  a  scheme  of  fraud  or  not,  he 
intended  to  state  that  which  he  knew  not  to  be  true. 

This  Court  has  granted  relief  in  cases  of  mistake ; 
bat  in  that  case  of  the  solicitor*  which  has  been  men- 
tioned, I  refused  to  relieve;  and  that  decision  was 
affirmed  by  the  Lord  Chancellor. 

Taking  all  the  circumstances  of  this  case  into  consi- 
deration, I  cannot  but  think  that  it  is  one  in  which  this 
Court  ought  not  to  give  relief;  and,  therefore,  I  shall 
refuse  the  motion  with  costs. 

•  Greemoood  v.  Atkimtm.  See  aniCj  Vol.  IV.  p.  64.  The 
appeal  appears  not  to  be  reported. 
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ROOKE  V.  WORRALL. " 

1840: 

6th  November.  QeqRGE  ROOKE,  the  testator  in  the  cause,  by 

Wm.  ^^^  ^^'^  dated  the  14th  of  May  1827,  devised  his  real 

Construction,  estates  to  three  persons  in  succession,  and  to  their  sons 

^/7cictf.  ^^ J  daughters,  in  strict  settlement,  and  directed  that,  on 

0/ legacies,  their  becoming  entitled  in  possession  to  his  estates,  they 

"  should  assume  his  name  and  arms :  and  he  bequeathed 

will  afle'r  de-  certain  articles  of  plate  to  the  trustees  of  his  will,  in 

vising  his  real  trust  to  hold  the  same  as  heir  looms  to  his  real  estates, 

ea  a  es,  an  ^^  j^^      ^j^    rules  of  law  and  equity  would  permit.    He 

giving  pecuniary  .  . 

legacies,  di-         then  gave  some  pecuniary  legacies,  and  directed  all  his 

reeled  his  debts,  JQst  debts,  funeral  and  testamentary  expenses  and  the 
funeral  and  tes-  ,         •     ^r      r       •         ^    u         j  •     *i 

tamentary  ex-      legacies  thereby  given,  to  be  paid  as  soon  as  conveniently 

penses,  and  the  might  be  after  his  decease :  ''  And  I  charge  my  debts 
riven'^t  'if  -^  and  legacies  on  my  real  and  personal  estate."  He  then 
paid  as  soon  as    g^^e  the  residue  of  his  personal  estate,  to  the  trustees? 

conveniently  upon  trust  to  complete  the  contracts  which  be  had  en- 
might  be  after     ,,.-,,  *..  ,  1 

his  death :  tered  into  for  the  purchase  of  real  estates,  and  to  take 

•*  And  I  charge  conveyances  thereof  to  the  uses  thereinbefore  declared 

my   e    s  and  ^f  j^jg  ^^^  estates,   and,  subject  thereto,  upon  trusts 

real  and  per-  corresponding  with  the  uses  thereinbefore  declared  of 

if  "^^  ^^^^1' k  ^'*  ^*^  estates,  except  that,  after  the  decease  of  the  i^e- 

gaveto^.andB.  ^P^^tive  tenants  for  life,  the  same  was  to  be  divided, 

a  sum  of  stock,  equally,  amongst  the  younger  children  of  such  tenant* 

th   t/'^^te        d  ^^^  '^^®'  *^  tenants  in  common :  and  he  appointed  the 

executors  of  trustees  executors  of  his  will, 
his  will  (who 
were  the  same         The  testator,  by  a  codicil  dated  the  22d  of  January 

chaseTnd^rans-  ^^^^'  ^^^  ^"'^  executed  and  attested  to  pass  freeholds 

fer  the  stock  to  A.  and  B.,  in  trust  for  C.  for  life;  and,  subject 
thereto,  in  trust  to  permit  the  same  to  return  to  and  become  part  of 
his  personal  estate.  Held  that  the  charge  in  the  will,  extended  to 
the  legacy  given  by  the  codicil. 

^  So  in  brief. 
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of  inheritance,  after  reciting  that  two  of  the  tenants  for 
life  named  in  his  will,  had  died  without  issue,  gave,  all 
his  real  estates,  after  the  death  of  the  surviving  tenant 
for  life,  to  the  Plaintiff  in  fee :  and,  after  payment  of  his 
debts,  funeral  and  testamentary  expenses  and  the  lega- 
cies given  by  his  tiTt//,  he  bequeathed  all  the  residue  of 
his  personal  estate,  subject  to  the  life  interest  therein  of 
the  same  tenant  for  life,  to  the  Plaintiff,  his  executors, 
&c. :  and  he  thereby  confirmed  his  will. 

The  testator,  by  another  codicil  dated  the  26th  of 
April  1839,  and  executed  and  attested  in  like  manner 
as  the  preceding  one,  gave  to  i2.  Z.  Fisher  and  Henry 
Ward,  the  sum  of  13,433/.  65.  Sd.  three  per  cent,  con- 
sols :  and  he  directed  the  trustees  or  executors  of  his 
will  to  purchase  and  transfer  the  same  into  their  names 
at  the  expiration  of  three  calendar  months  after  his  de- 
cease :  and  he  directed  Fisher  and  Ward  to  pay  the 
interest,  dividends  and  annual  produce  of  the  said  trust- 
monies,  stocks,  ftinds  and  securities  to  the  Defendant 
Frances  Tharne^  during  so  long  as  she  should  live  and 
should  not  sell,  mortgage  or  otherwise  charge  or  dispose 
thereof  by  anticipation,  or  become  bankrupt  or  insol- 
vent; and,  subject  to  the  trusts  thereinbefore  declared, 
to  permit  the  said  trust-monies,  stocks,  funds  and  secu- 
rities to  return  to  and  become  part  of  the  residue  of  his 
personal  estate. 

Sir  W.  H.  Robinson,  one  of  the  trustees  and  execu- 
tors of  the  will,  died  in  the  testator's  lifetime.  The  tes- 
tator died  on  the  15th  of  September  1839 ;  and,  shortly 
afterwards,  his  will  was  proved  by  the  Defendant  George 
Worrall,  the  surviving  executor  and  trustee. 

One  question  was  whether  the  legacy  given  in  tnist 
for  Frances  Thorne,  was  charged  upon  the  real  estates. 


1840. 

ROOKX 
WORRALL. 
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1 840.  Mr.  Knight  Bruce  and  Mr.  RonuUtf,  for  the  Plain- 

tiff:— 
Rooks 

y  The  charge  in  the  willy  is  confined  to  legacies  thereby 

WoRRALL.      given.     In  the  codicil  by  which  the  legacy  in  question 

is  bequeathed,  there  are  no  words  charging  it  on  the 
real  estates ;  but  there  are  words  in  it  which  show  diat 
the  testator  never  contemplated  that  that  legacy  would 
be  a  charge  on  his  real  estates ;  for  he  directs  that  it 
shall  return  to  the  residue  of  his  personal  estate.  A 
charge  of  legacies  in  a  will,  does  not  extend  to  legacies 
given  by  a  codicil,  unless  words  are  used  referring  to 
legacies  thereinafter  given.  Bonner  v.  Bonner  (a). 
Strong  v.  Ingram  (fi). 

Mr.  Jacob  and  Mr.  FreeUng^  for  Defendants,  who  were 
in  the  same  interest  as  the  Plaintiff. 

Mr.  Stuart  and  Mr.  James  Parher,  for  the  Defend- 
ant Frances  Thome : 

The  chaige  in  the  will,  is  a  general  charge  of  debts 
and  legacies ;  and,  therefore,  it  extends  to  legacies  given 
by  a  subsequent  instrument.  Hyde  v.  Hyde  (c).  Masters 
V.  Masters  (<Q.  A  charge  of  debts,  includes  not  only 
debts  then  due,  but  those  afterwards  incurred :  and,  on 
the  same  principle,  where  a  testator  unites  debts  and 
legacies  in  one  charge,  it  includes  legacies  given  by  a 
subsequent  instrument.  Unless  there  are  restrictive 
words  in  the  will,  which  confine  the  charge  to  legacies 
thereinbefore  given,  it  extends  to  legacies  given  by  a 
subsequent  instrument.  In  Bonner  v.  Bonner^  the  chaise 
was  not  a  general  one ;  and  that  is  the  ground  on  which 
Lord  Eldon  rests  his  judgment  in  that  case.  There  is 
no  case  in  which  a  charge  expressed  in  tenns  equivalent 

(a)  13  Ves.  379,  (c)  1  Eq.  Ab.  409. 

(6)  Ante,  Vol.  VL  p.  197.  {d)  1  P.  W.  421. 
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to  those  used  in  this  will,  has  not  been  held  to  be  a 
genend  charge. 

It  must  be  observed  too,  that  the  legacy  is  not  a 
l^cy  of  stock ;  but  of  money  to  be  laid  out  in  the 
purchase  of  stock :  and  it  is  not  to  be  paid  by  the  exe* 
cutors,  but  by  the  trustees  and  executors. 

Mr.  G.  Richards  and  Mr.  James,  for  the  Defendants 
FUher  and  Ward^  the  trustees  of  the  legacy. 

Mr.  Krdghi  Bmoe,  in  reply,  said  that  the  executors 
and  trustees  were  the  same  persons ;  and  that  the  tes- 
tator had  put  his  own  interpretation  on  the  charge,  when 
he  directed  the  legacy  to  return  to  his  personal  estate. 

The  Vice-Chancbllok  : 

The  first  question  is  with  respect  to  the  charge  in  the 
wilL 
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I  think  that  the  legacy  is  charged  on  the  real  estate ; 
because  the  expression  is  this:  ''I  direct  all  my  just 
debts,  funeral  and  testamentary  expenses,  and  the  lega- 
cies hereby  giFcn  to  be  paid  as  soon  as  conveniently 
may  be  after  my  decease".  That  is  one  distinct  sen- 
tence, and  it  is  applicable  to  the  legacies  thereby  given. 
Then  these  words  follow  :  '^  And  I  charge  my  debts  and 
legacies  on  my  real  and  personal  estate".  Now  there 
is  nothing,  in  those  words,  which  necessarily  makes 
them  applicable  only  to  the  debts  and  legacies  that  were* 
before  spoken  of.  The  legacies  before  spoken  of  were 
legacies  of  a  particular  description ;  legacies  ''  hereby 
given  :*'  and  there  is  no  repetition  of  those  words  in  the 
second  member  of  the  sentence,  nor  any  reference  to 
what  had  gone  before,  by  any  such  words  as  "  said  "  or 
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R00K£ 

V. 

WORRALL. 


*'  aforesaid".  Therefore,  taking  the  words  as  they  stand, 
it  appears  to  me  to  be  a  charge  of  all  debts  and  legacies 
on  the  real  estates.  And  I  do  not  think  that  the  effect 
is  cut  down  at  all,  by  the  particular  expression  found  in 
the  codicil  itself,  where  the  testator  has  directed  that, 
subject  to  the  trust,  the  trust  money  should  return  to 
and  become  part  of  his  personal  estate. 


Then  there  is  this  observation  to  be  made.  The 
direction  is  that  the  trustees  or  executors  shall  purchase 
and  transfer  the  stock.  Now  though  it  is  true  that  the 
same  persons  were  named  trustees  as  were  named 
executors,  yet  it  might  easily  have  happened  that  one  of 
them  might  have  refused  to  prove  the  will.  Neverthe- 
less he  would  have  remained  a  trustee.  And  in  my 
opinion  it  is  quite  plain  that  the  expression  *^  trustees 
or  executors",  did  apply  to  the  money  being  raised  out 
of  the  land  as  well  as  out  of  the  personal  estate. 
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JONES  V.  BRUCE.  >  ,  ,  '840 : 

6th  November. 

OlR  Thomas  John  Tyrwhitt  Janes,  made  his  will  dated  WUl. 

the  17th  of  February  1826,  and  which  was  partly  as  Construction. 

follows  :  "  I  give  and  bequeath,  unto  my  wife  absolutely,  '^nebt*^' 

all  my  goods,  chattels  and  personal  estate  whatsoever  Charge  of  debts 

toheresoever  and  of  what  nature  or  kind  soever.    I  charee         ,  Ifgactes, 

LsWiatic* 
all  my  real  estates,  situate  lying  and  being  in  the  coun-  .... 

fies  of  Denbigh  and  Salop,  with  the  payment  of  all  my  Testator  gave, 
funeral  and  testamentary  expenses,  and  all  such  debts  j^.^  tfoods  chat- 
tels, and  per- 
sonal estate  whatsoever,  and  charged  his  real  estates  witn  the 
payment  of  his  funeral  and  testamentary  expenses  and  debts,  and 
exempted  his  personal  estate  from  the  payment  thereof.  He  then 
gave  pecuniary  legacies  to  two  of  his  children,  and  charged  his 
real  estate  with  the  payment  of  them ;  and  directed  that,  during 
the  minority  of  the  legatees,  his  trustees,  their  heirs  and  assigns, 
should  raise,  out  of  the  rents  of  his  real  estate,  or  by  any  other 
means  they  might  deem  expedient,  annual  sums  for  the  main- 
tenance of  the  legatees,  not  exceeding  four  per  cent,  per  annumf 
upon  their  respective  legacies.  Some  years  afterwards,  the  tes- 
tator was  found  a  lunatic ;  and,  by  an  order  in  the  lunacy,  4,250/. 
was  allowed,  yearly,  tbr  the  maintenance  of  him  and  his  family ;  and 
such  allowance  was  to  be  made  from  the  6th  of  April  1834,  and  to 
be  continued,  from  time  to  time,  until  further  order,  and  to  be 
paid,  to  his  wife,  by  the  committees  of  his  estate,  out  of  the  rents 
and  profits  thereof.  The  testator  died  on  the  6tli  of  October 
1839.  His  wife  had  received  all  that  was  due  in  respect  of  the 
allowance  down  to  the  6th  of  April  1839,  but  nothing  afterwards. 
She  claimed,  under  his  will,  his  personal  estate,  includmg  the  rents 
of  his  real  estates  due  at  his  death,  free  from  the  payment  of  his 
funeral  and  testamentary  expenses,  debts  and  legacies ;  and  she 
also  claimed  one  moiety  of  the  4,250  /.  for  the  last  six  montlis  of 
the  testator's  life,  and  insisted  that  it  ought  to  be  raised,  as  a 
debt,  out  of  the  real  estates.  Held  that  the  funeral  and  testa- 
mentary expenses,  debts  and  legacies  were  payable  out  of  the 
real  estates  only,  and  that  the  wiaow  was  entitled  to  the  whole  of 
the  personal  estate  including  the  arrears  of  rent ;  but  that  she 
was  not  entitled  to  the  moiety  of  the  4,350  /.,  that  sum  being  pay- 
able only  out  of  the  rents,  and  there  being,  in  consequence  other 
claim  before  mentioned,  no  rents  to  pay  it  with. 


iiM^      ^        u^/^r^^      XT.  /C     ^^ 


Jones 

V. 
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1840.  as  may  be  due  and  owing  from  me  at  the  time  of  my 

decease  :  and  I  hereby  exempt,  so  (ar  as  I  am  able,  all 
my  personal  estate  from  the  payment  of  the  same  or  any 
Bruce  ^^^^  thereof.    I  give  devise  and  bequeath  to  my  natural 

son,  Charles  TyrwfUtt  Jones^  the  smn  of  20,000  Ly  and, 
to  my  natural  daughter  Eliza  Jones,  the  sum  of  5,000  /. : 
and  /  hereby  charge  all  my  real  estate  with  the  payment 
of  the  said  several  sums.  And  my  will  is  that  the  said 
sum  of  2O9OOO  /.  shall  be  paid,  to  my  said  son,  upon  his 
attaining  hiis  age  of  25  years,  and  that  the  said  sum  of 
5,000  /•  shall  be  paid  to  my  said  daughter,  upon  her 
attaining  her  age  of  25  years  or  day  of  marriage  which^ 
ever  shall  first  happen ;  and  that,  in  the  meantime,  in 
cage  my  wife  shall  die  during  the  minority  of  the  said 
two  children  but  not  otherwise,  the  trustees  of  this  my 
vein,  their  heirs  and  assigns,  shall  levy  and  raiseyfrom 
and  oui  of  the  rents,  issues  and  profits  of  my  said  estates, 
or  by  any  other  means  they  may  deem  expedient,  such 
annual  sums  for  the  maintenance,  education  and  support 
of  my  said  son  and  daughter  as  shall  not  exceed  four 
per  cent,  per  annum,  upon  the  respective  provisions 
intended  to  be  made  for  them,  and  do  and  shall  pay  and 
apply  such  sums  accordingly. ''  The  testator  then  gave 
all  his  real  estates  subject,  nevertheless,  as  to  such  por- 
tiotis  thereof  as  were  situate  in  the  counties  of  Denbigh 
and  Salop,  to  the  charges  thereinbefore  mentioned,  and 
subject  also  to  the  charges  to  which  they  were  then 
Hable,  to  his  wife,  Eliza  Walwyn  Tyrwhitt  Jones,  for 
her  life,  with  remainder  to  his  son  Henry  Thomas  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  his  son  Edmund  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  his  natural  son  Charles  Jones  for  life, 
with  remainder  to  his  first  and  other  »ons  in  tail  male, 
with  remainder  to  his  own  right  heirs. 
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Some  years  after  the  date  of  the  will|  a  commiBsion 
issued  under  which  the  testator  was  found  a  lunatic ; 
andy  by  an  order  in  the  lunacy,  dated  the  25th  of  April 
1835,  it  was  ordered  that  4,250  /.  per  annum  shodd  be 
allowed  for  the  maintenance  of  the  lunatic  and  his  family, 
and  that  300  /.  per  annum  should  be  allowed  to  his  wife. 
Lady  Jones,  who  was  the  Plaintiff  in  the  cause,  for 
pin-money,  and  that  such  allowances  should  commence 
and  be  made  from  the  6th  of  April  1884  and  be  con- 
tinued, from  time  to  time,  until  further  order,  and  be 
paid  to  Lady  Jones^  by  the  committees  of  the  lunatic's 
estate,  out  of  the  rents  and  profits  thereof. 


1840. 


Jokes 

V. 

Bruce. 


The  testator  died  on  the  6th  of  October  1880 ;  at  which 
time  the  rents  of  his  estates  which  became  due  on  the 
20th  of  September  preceding,  were  unpaid.  Lady  Jones, 
who  was  the  committee  of  the  testator's  person,  had 
received  all  the  payments  that  became  due  in  respect 
of  the  before-mentioned  allowances,  down  to  the  6th  of 
April  1830 ;  but  no  payment  had  been  since  made  to 
her  on  account  thereof. 

At  the  hearing  of  the  cause  for  further  directions,  the 
questions  were,  first,  whether  the  testator  had,  by  his 
will,  exonerated  his  personal  estate  from  the  payment 
of  the  legacies  given  to  his  natural  son  and  daughter. 

And,  secondly,  whether  one  moiety  of  the  4,260/. 
was,  as  Lady  Jones  alleged,  due  to  her  at  the  testator's 
death,  and  ought  to  be  raised  and  paid  to  her  out  of  the 
testator's  real  estates,  as  one  of  the  debts  charged 
thereon  by  the  will. 


Mr,  Jacob  and  Mr.  Loftus  Wigram,  for  the  Plaintiff, 
contended,  first,  that  she  was  entitled,  under  the  will,  to 
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the  testator's  personal  estate,  free  from  the  payment  of 
his  funeral  and  testamentary  expenses,  debts  and  lega- 
cies. They  cited  Crreene  y.  Greene  (a)»  and  Michell  v. 
Michell  (6). 

With  respect  to  the  second  question,  they  said  that 
Lady  Jones  was  clearly  entitled  to  stand  as  a  creditor 
on  the  testator's  estates,  in  respect  of  the  arrears  of  the 
yearly  allowances  directed  to  be  made  to  her  by  the 
order  in  the  lunacy:  that  that  order  directed  those 
allowances  to  commence  and  be  made  from  the  6th  of 
April  1884,  and,  therefore,  one  whole  year  ought  to  have 
been  paid  to  her,  by  the  committees  of  the  lunatic's 
estate,  on  the  6th  of  April  1839. — [The  Vice-chancellor: 
The  order  directs  the  allowances  to  be  paid  out  of  the 
rents  of  the  lunatic's  estate:  therefore,  it  presumes  a 
receipt  of  the  rents,  prior  to  the  payment  to  Lady 
Jones.'\ 

Mr.  Dean  appeared  for  the  executors  of  the  tes- 
tator. 

Mr.  Parry f  for  the  testator's  legitimate  sons : 

I  submit  that  the  testator's  real  estates  are  not 
charged  with  the  legacies  of  20,0092.  and  5,000  2.,  so  as 
to  exonerate  his  personal  estate  from  the  payment  of 
them.  The  language  of  the  will  is  quite  peculiar.  The 
testator  gives  all  his  personal  estate  to  his  wife,  and 
charges  his  real  estates  with  the  payment  of  his  funeral 
and  testamentary  expenses  and  debts.  Then  he  exempts 
his  personal  estate  from  those  expenses  and  debts.  But, 
after  giving  the  two  legacies  by  an  independent  gift, 
and  charging  his  real  estates  with  the  payment  of  them. 


ifl)  4  Madd.  148. 


(6)  5  Madd.  69. 
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he  does  not  do,  with  respect  to  them,  as  he  had  done 
with  respect  to  his  faneral  and  testamentary  expenses 
and  debts,  that  is,  he  does  not  exempt  his  personal 
estate  from  the  payment  of  them.   It  is  to  be  presumed, 
therefore,  that  he  did  not  intend  to  exempt  his  personal 
estate  from  the  payment  of  those  legacies.    In  Booth  v. 
BlundeU(a)  Lord  Eldon,  C.  says :  ''  I  agree  that  it  is  not 
enough  that  the  testator  has  charged  the  real  estate,  to 
show  that  he  intended  to  discharge  the  personal.  •  •  •  • 
I  can  find  no  rule  deducible  from  all  that  has  been  said 
on  the  subject,  but  this  (which  appears  to  be  a  rule  sup- 
ported by  all  the  cases  taken  together),  namely, that  since 
it  has  been  laid  down  that  express  words  are  not  neces- 
sary to  exempt  the  personal  estate,  there  must  be,  in 
the  will,  that  which  is  sometimes  denominated,  '  evi- 
dent demonstration,'  sometimes,  '  plain  intention,'  and 
'necessary  implication,'    to   operate  that  exemption. 
•  •  •  #    Then  it  comes  to  this.    Upon  each  particular 
case,  as  it  arises,  the  question  will  be,  does  there  appear 
irom  the  whole  testamentary  disposition  taken  together, 
an  intention,  on  the  part  of  the  testator,  so  expressed  as 
to  convince  a  judicial  mind  that  it  was  meant,  not  merely 
to  charge  the  real  estate,  but  so  to  charge  it  as  to 
exempt  the  personal  ?  For  it  is  not  by  an  intention  to 
charge  the  real,  but  by  an  intention  to  discharge  the 
personal  estate,  that  the  question  is  to  be  decided.*' 

These  two  legacies  are  not  payable  until  a  future 
time.  They  do  not,  however,  carry  interest  in  the  mean- 
tiine :  and,  consequently,  no  inference  can  be  drawn,  in 
favour  of  their  being  payable  only  out  of  the  real  estate, 
from  the  circumstance  that  there  is  a  provision  made, 
for  the  maintenance  of  the  legatees,  out  of  the  real 
estates,  until  their  legacies  become  payable. 

(a)  1  Mer.  193.    Seepages  si6,  219,  and  230. 
Vol.  XL  q 


1840. 
Jones 

Bruce. 


S26 


CASES   IN   CHANCERY. 


Next,  with  respect  to  the  other  question ;  that  is, 
whether  the  arrears  of  the  allowances  are  to  be  con- 
sidered as  a  debt  and  to  be  raised  out  of  the  real  estate. 
I  submit  that  they  cannot  be  considered  as  a  debt ;  for 
the  Great  Seal  has  no  power  to  contract  a  debt  on  be* 
half  of  the  lunatic. — [The  Vux-Chancellor :  Have  the 
committees  any  balance  in  their  hands  in  respect  of  the 
rents  ?]— Yes.  On  the  29th  of  September  1839,  rents 
became  due  to  an  amount  sufficient  to  pay  the  allow- 
ances, but|  as  is  usual,  those  rents  were  not  paid  until 
two  or  three  months  afterwards ;  and  they  were  then 
received  by  the  receiver  appointed  in  the  lunacy. 

Mr.  Jacob,  in  reply : 

The  gift  of  the  personal  estate  is  not  a  residuary  but 
a  specific  gift.  It  is  a  gift  of,  "  all  my  goods,  chat- 
tels &c,"  Then  follows  the  gift  of  the  legacies :  and, 
as  there  was  no  fund  for  payment  of  them,  the  testator 
says  immediately  afterwards :  **  And  I  hereby  charge  all 
my  real  estate  with  the  payment  of  the  said  several 
sums."  Then  he  directs  the  trustees  of  his  will,  not  his 
executors,  in  case  his  wife  shall  die  during  the  minority 
of  the  .legatees,  to  levy  and  raises  for  their  maintenance 
and  support,  not  exceeding  four  per  cent,  upon  the  pro- 
visions intended  to  be  made  for  them.  Those  words, 
''  levy  and  raise,"  are  applicable  not  to  personal  estate 
but  to  real  estate :  and,  when  the  testator  disposes  of 
his  real  estate,  he  gives  it,  ''  subject  to  the  charges 
hereinbefore  mentioned."  I  submit,  therefore,  that  the 
legacies  are  clearly  charged  on  the  real  estate ;  and  that 
the  personal  estate  is  exonerated  from  payment  of  them 
by  a  prior,  specific  gift  of  it  The  case  of  Michell  ▼. 
Michell  is  precisely  like  this.  The  rents  which  were 
due  at  the  testator's  death,  were  part  of  his  personal 
estate,  and,  as  such,  they  passed  to  his  widow,  the 
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specific  legatee  of  the  personal  estate.  All  that  is 
to  be  paid,  is  to  be  paid  out  of  the  property  on  which 
the  burden  is  thrown :  therefore,  the  PlaintiflT  is  entitled 
to  be  paid  the  arrears  of  the  allowances  out  of  the  real 
estate. 
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The  Vice-Chancellor  : 

With  respect  to  the  maintenance,  I  think  that  it 
stands  thus :  there  was  no  right,  in  the  committee,  to 
receive  any  payment  for  the  maintenance  of  the  lunatic, 
any  further  than  as  it  might  be  made  out  of  the  rents 
and  profits;  that  is,  the  committee  was  no  otherwise 
entitled,  than  as  there  might  be  rents  and  profits  appli^ 
cable  to  the  payment  of  the  maintenance.  Now  the 
rents  which  were  due  at  the  testator's  death,  were, 
strictly  speaking,  part  of  his  personal  estate ;  and  if 
Lady  Jones  says  that  the  rents  are  personal  estate,  and 
that  they  belong  to  her  as  such,  the  consequence  is  that 
there  is  nothing  to  pay  the  maintenance  out  of.  She 
cannot  say  that  she  will  take  the  rents,  and  that  the 
order  in  the  lunacy  created  a  debt  due  to  her.  It  in  no 
sense  created  a  debt,  otherwise  than  as  there  was  a  fund 
to  pay  the  maintenance ;  and,  if  there  was  no  fund,  there 
was  no  debt. 


The  legatees  of  the  20,000/.  and  5,000/.  can  only 
claim  their  legacies  out  of  the  real  estates  on  which 
they  are  expressly  charged;  There  is  a  distinction 
between  the  case  of  a  creditor  and  the  case  of  a  legatee 
which  is  not  always  sufficiently  attended  to,  and  which 
makes  the  propositions  which  are  laid  down  by  text- 
writers,  and  which  are  found,  in  the  reports,  with 
respect  to  the  one  class  of  claimants,  inapplicable  to 
the  other  class.    A  creditor  has  a  claim  by  operation  of 
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1840.  law;  but  a  legatee  can  only  claim  his  legacy  in  the 

*        ""        '     manner  and  form  in  which  it  is  given  by  the  will. 
Jones 
V.  The  testator,  at  the  commencement  of  his  will,  after 

Bruce.         giving  directions   respecting   the  place   of  his  burial 

says :  *^  I  give  and  bequeath  unto  my  wife,  absolutely, 

all  my  goods,  chattels  and  personal  estate  whatsoever, 

wheresoever  and  of  what  nature  or  kind  soever."     That 

gift  is  as  much  a  specific  gift  as  if  he  had  enumerated 

every  chattel,  and  then  said :    '*  I  give  them  to   my 

wife." 

Then,  with  respect  to  the  debts.  The  testator  seems 
to  have  been  aware  that,  by  law,  they  would  be  payable 
out  of  his  personal  estate ;  and,  therefore,  after  charging 
his  real  estates  with  the  payment  of  them,  he  adds  : 
*^  And  I  hereby  exempt,  so  far  as  I  am  able,  all  my 
personal  estate  from  the  payment  of  the  same  or  any 
part  thereof."  Then  he  says :  "  I  give,  devise  and 
bequeath  " — the  use  of  the  word  detnse  is  singular — 
^  to  my  natural  son,  C.  T,  Janes,  the  sum  of  20,000/., 
and  to  my  natural  daughter,  Eliza  Jones,  the  sum  of 
5,000/.;  and  I  hereby  charge  all  my  real  estate  with 
the  payment  of  the  said  several  sums."  Then  he  directs 
that,  in  case  his  wife  should  die  during  the  minority  of 
the  legatees,  the  trustees  of  his  will,  their  heirs  and 
assigns,  should  raise,  out  of  the  rents  of  his  real  estates 
or  by  such  other  means  as  they  might  deem  expedient, 
such  annual  sums  for  the  maintenance  of  the  legatees 
as  should  not  exceed  four  per  cent  per  annum  upon  the 
respective  provisions  intended  to  be  made  for  them. 
Now  it  is  obvious  that  there  would  be  an  incongruity 
in  saying  that  the  legacies  should  be  paid  out  of  the 
personal  estate,  and  that  the  interest  of  them  should  be 
paid  out  of  the  real  estate. 
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For  these  reasons^  I  think  that  Lady  Jories  takes  the 
personal  estate  free  from  the  obligation  of  paying  the 
debts  and  legacies  (b\ 

(b)  See  Carter  v.  Beards  antfy  Vol.  X.  p.  7. 
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V 
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BEEVOR  V.  PARTRIDGE. 


1840: 
6th  November. 


JViU. 

Construction. 

Power, 

Trust. 


Robert  partridge,  by  his  win,  dated  the 
20th  of  January  1789,  gave  all  the  residue  of  his  per- 
sonal estate,  after  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  to  three  trustees  in  trust  to  in- 
vest the  same  in  the  usual  securities,  and,  out  of  the  jestator  be- 
intarest,  dividends  and  annual  produce  thereof,  to  pay  an  queathed  the 

annuity  of  12  ffuineas  to  Ann  Simpson  for  her  hfe,  and  residue  of  his 

,  .        ^   ,  A        m    T  personal  estate 

another  annuity  of  the  same  amount  to  Ann  JtSlackmore  \^^  xj^ree  trus- 

for  her  life ;  and  upon  further  trust  to  pay,  apply  and  tees,  in  trust  to 
dispose  of  all  the  rest  and  residue  of  the  said  interest,  Sf^ngE'^f  aU 
dividends  and  produce  of  the  said  trust-money,  for  the  the  interest 

maintenance,  support  and  benefit  of  his  (the  testator's)  thereof  for  the 
_,  -  r  , .        ,  .       ,       T  T    ,.     maintenance, 

son  Robert,  and  his  (the  testators)  daughters,  Lydia  gupport  and 

and  Mary,  and  the  survivors  and  survivor  of  them,  in  benefit  of  his 

such  shares  and  proportions,  and  in  such  manner  as  his  ^^T\i^^  gy^l 

trustees  and  executors,  or  the  survivors  or  survivor  of  vivors  and  sur- 

ihem,  his  executors  or  administrators,  should  think  most  y^^'^  ^^  them, 
,     ,  .     , ,  ,  ^     .  ^    ,  ^  m  such  shares 

proper  and  advisable ;  and  upon  further  trust  to  lay  out  ^^^  propor- 

all  or  any  part  or  parts  of  the  trust-money  as  they  should  tions,  and  in 

such  manner  as 

they  should  think  most  proper  and  advisable,  and,  if  all  the  chil- 
dren should  die  without  leaving  issue,  then  that  the  trust-fund 
should  remain  vested  in  two  of  the  trustees,  in  trust  for  the  per- 
sons thereinafter  mentioned.  Held  that  the  vohole  income  of  the 
residue  was  given  for  the  children's  benefit,  and,  the  trustees 
having  applied  only  part  of  it  for  their  benefit,  that  the  surplus 
devolved,  on  the  survivor's  death,  to  bis  personal  representative. 
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think  proper,  in  the  purchase  of  any  annuity  or  annuities 
for  and  during  the  term  of  the  natural  life  or  lives  of  all 
or  any  of  his  said  son  and  daughters,  and  to  be  secured 
to  be  paid  by  government  or  real  security  to  them,  his 
said  trustees,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  in 
trust  to  be  by  them  paid,  applied  and  disposed  of  for 
the  maintenance,  support  and  benefit  of  his  said  son 
and  daughters,  and  the  survivors  or  survivor  of  them,  as 
he  had  thereinbefore  directed  the  said  interest,  dividends 
and  produce  to  be  paid,  applied  and  disposed  of:  and 
upon  further  trust,  in  case  all  or  any  of  them  his  said 
son  and  daughters  should  happen  to  marry  with  the 
consent  and  approbation  of  the  trustees,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  the  survivor  of  them,  then  he  empowered  the 
trustees,  and  the  survivors  and  survivor,  and  the  execu- 
tors or  administrators  of  such  survivor,  previous  to  and 
in  consideration  of  such  marriage  or  marriages,  to  settle 
or  pay,  or  agree  to  settle  or  pay  any  sum  or  sums  of 
money,  part  of  the  said  trust-money,  to,  upon  and  for 
the  portions,  provisions  and  benefit  of  his  son  and 
daughters  respectively  and  the  respective  person  or  per- 
sons with  whom  they  should  respectively  marry,  and 
the  child  or  children  of  such  marriage  or  marriages 
respectively,  or  any  of  them,  in  such  manner  and  form 
as  the  trustees,  or  the  survivor  or  survivors  of  them,  or 
the  executors  or  administrators  of  such  survivor,  should, 
from  time  to  time,  think  proper ;  and  upon  further  trust, 
in  case  his  said  son  or  daughters,  or  any  or  either  of 
them,  should  marry  without  such  consent  as  aforesaid, 
and  should  leave  any  child  or  children  living  at  their 
respective  deaths,  that  the  trustees  or  the  survivor  or 
survivors  of  them,  his  executors  or  administrators, 
should  pay  and  apply  such  parts  and  shares  of  the  said 
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tnut-^nouey  as  should  then  happen  to  be  undisposed  of, 
to  and  for  the  use  and  benefit  of  such  child  and  children, 
as  the  trustees  should  think  proper ;  and  in  case  his  said 
son  and  daughters  should  all  of  them  depart  this  life 
without  leaving  any  child  or  children,  or  leaving  such 
child  or  children,  and  all  of  them  should  depart  this 
life  under  the  age  of  21  years,  then  he  declared  that 
B.  G.  DilUngham,  who  was  one  of  the  trustees,  should 
DO  longer  continue  a  trustee  of  the  trust-money,  but  that 
the  same  should  be  and  remain  vested  in  the  two  other 
trustees,  and  the  survivor  of  them,  his  executors  and 
administrators,  upon  the  trusts  thereinafter  mentioned. 
The  testator  then  declared  trusts  of  the  trust-money  in 
favour  of  certain  of  his  relations  and  connexions,  and 
their  children. 


1840. 
Beevor 

V. 
PARtlltnOB^ 


The  testator  died  on  the  11th  day  of  March  1802, 
leaving  his  three  children  named  in  his  will,  his  only 
next  of  kin  him  surviving. 

His  daughter,  Mary,  died  on  the  29th  of  September 
1831 ;  his  daughter  Lt/dia,  on  the  13th  of  June  1836, 
and  his  son  Robert,  on  the  13th  of  March  1839.  They 
were  all  of  unsound  mind. 


The  trustees  did  not  apply  the  whole  income  of  the 
trust-fund  for  the  benefit  of  the  children ;  so  that,  at 
Roberts  death,  there  was  in  their  hands  a  considerable 
8nm  arisen  from  the  surplus  income :  and,  that  sum 
having  been  claimed  by  the  personal  representative  of 
Robert  and  his  sisters,  and  also  by  the  persons  enti- 
tled under  the  ultimate  trust  in  the  testator's  will,  the 
hill  in  this  cause  was  filed,  by  the  trustees,  for  the 
purpose  of  having  the  rights  of  the  several  claimants  to 
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the  sum  iu  dispute,  ascertained  and  declared  by  the 
Court. 

Mr.  Jacob  and  Mr.  Phillips  appeared  for  the  Plain- 
tiffs : 


Mr.  Knight  Bruce  and  Mr.  Metcalfe,  for  the  personal 
representative  of  the  three  children,  said  the  will  did  not 
give,  to  the  trustees,  a  mere  simple  power  to  apply  the 
income  of  the  trust- fund,  for  the  benefit  of  the  testator's 
children,  but  a  power  which  it  was  the  duty  of  the 
trustees  to  exercise :  that  they  were  directed  to  apply 
all  the  dividends  for  the  benefit  of  the  children,  and  not 
such  part  of  the  dividends  as  they  might  think  proper : 
that  the  whole  income  was  to  be  applied,  and  the  only 
discretion  given  to  the  trustees,  was  as  to  the  shares  in 
which  it  was  to  be  applied.  Harding  v.  Glyn  (a). 
Brown  v.  Higgs  (6).    Barber  v.  Barber  (c). 

Mr.  Sharpe  for  one  of  the  next  of  kin  of  Robert  Par' 
tridge,  cited  Webb  v.  Kelli/  (d). 

Mr.  Girdlestone  and  Mr.  Teed,  for  some  of  the  parties 
claiming  under  the  ultimate  trust  in  the  will,  said  that 
there  was  no  gift  of  the  income  of  the  trust-fund  to  the 
testator's  children,  beyond  what  the  trustees  might,  in 
their  discretion,  think  fit  to  apply  for  their  benefit — 
[The  Vice- Chancellor :  Suppose  that  the  trustees  had 
declined  to  exercise  any  discretion  at  all.] — Then  this 
Court  would  have  been  applied  to,  to  fix  the  amount 
which  ought  to  be  applied  for  the  benefit  of  the  chil- 


(a)  1  Atk.  469 ;  and  5  Ves. 
501 ;  and  8  Ves.  571. 
(6)  4  Ves.  708. 


(c)  3  Wyl.  &  Craig,  688. 
Id)  Antty  Vol.  IX.  p.  469. 
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ilea*  The  testator's  sole  object  was  to  provide  for  the 
personal  benefit  and  support  of  his  children ;  and  he 
has  left  the  amount  of  the  provision,  to  the  discretion 
of  the  trustees*  Macdonald  v.  Bryce  (e).  There  is 
no  substantial  difference  between  that  case  and  the 
present. 

Mr.  Wigram  and  Mr.  Colly er,  appeared  for  the  other 
parties  claiming  under  the  ultimate  trust. 

The  Vice-chancellor  : 

The  effect  which  ought  to  be  given  to  the  language, 
used  by  this  testator,  appears  to  me  to  be  sufficiently 
plain. 

In  (be  first  place,  when  the  testator  uses  the  words : 
*'  Upon  trust  to  pay,  apply  and  dispose  of  all  the  rest 
and  residue  of  the  said  interest,  dividends  and  produce 
of  the  said  trust-money  for  the  maintenance,  support 
and  benefit  of  my  son  Robert,  and  my  daughters,  Lydia 
and  Mary,  and  the  survivors  and  survivor  of  them ; "  he 
creates  an  express  trust  to  apply  the  dividends  for  the 
benefit  of  his  three  children  and  the  survivors  and  sur- 
vivor of  them.  He  then  goes  on  to  prescribe  the  mode 
m  which  the  income  of  the  trust-fund  shall  be  applied 
for  their  benefit,  and  says :  '^  in  such  shares  and  propoi^ 
tions  and  in  such  manner  as  they^  my  said  trustees,  or 
the  survivors  or  survivor  of  them,  his  executors  or  admi- 
nistrators shall  think  most  proper  and  advisable." 
Those  words  give,  to  the  trustees,  a  discretionary  power 
as  to  the  distribution  only  of  the  income  of  the  trust- 
fund  ;  but  do  not  revoke  or  in  any  manner  abridge  the 
previous  giftt 
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(0  3  Keen,  376  and  517. 
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In  the  course  of  the  argument,  I  asked  what  would 
have  been  done  (assuming  that  there  was  no  gift),  if  the 
trustees  had  refused  to  exercise  the  discretionary  power 
given  to  them.  The  answer  was  that  the  Court  ?rould 
have  interposed  and  exercised  it  for  them.  But  how 
could  the  Court  exercise  the  discretion,  if  there  was 
no  gift? 


My  opinion  is  that  tliere  is,  by  this  will,  a  gift  of  the 
income  of  the  trust-fund  to  the  three  children,  with  a 
power,  to  the  trustees,  to  modify  the  distribution  of  it, 
and  that  whether  they  exercised  that  power  or  not,  the 
gift  would  remain. 


I  shall,  therefore,  declare  that  the  fund  arisen  from 
the  surplus  dividends  of  the  trust-fund,  belonged  to 
the  testator's  son  Robert^  as  the  survivor  of  the  three 
children. 
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WARDE  V.  FIRMIN.  ^^^^^V    ^ 

6th,  7th,  9th 

and 
By  an  indenture  dated  the  10th  of  May  1793,  being  ^istNovemben 
the  settlement  made  in  contemplation  of  the  marriage  of  need. 

Peter  Firmin  with  Jane  Master^  certain  sums  of  bank      Construction, 

stock  and  of  four  per  cent  and  three  per  cent,  stock,  ^<^ckpot  clause. 
I     ,    ,   ,  .        ,  Appointment, 

toe  lady  s  property,  were  assigned  to  trustees,  m  trust         Mistake, 

for  the  intended  husband  and  wife,  for  their  lives,  and,  — — 

after  the  decease  of  the  survivor  of  them,  in  trust  for  all  riage 'sett?^" 
and  every  or  such  one  or  more  of  the  children  of  the  ment,  a  sum  of 

marriage,  at  such  times  and  in  such  shares  &c.  as  the  ponsols  was  held 

°  .    .  .      m  trust  for  the 

intended  husband  and  wife  should,  during  their  joint  husband  for 

lives,  appoint,  and,  in  default  of  such  appointment,  as  life*  remainder, 
the  survivor  of  them  should  appoint,  and,  in  default  of  portion  of  it  for 
such  appointment,  in  trust  for  the  children  of  the  mar-  the  wife  for  life, 
riage,  who,   being  sons,  should  attain   21,  or,  being  remainder  for 

more  of  the 
children  as  the  husband  and  wife  sliould  appoint,  remainder  for 
the  children  at  2 1 ;  and,  as  to  the  rest  of  die  consols,  in  trust, 
afler  the  husband's  death,  for  the  children,  absolutely,  at  si. 
There  were  five  children  who  attained  21.  Their  parents,  con- 
ceiving that  they  had  power  to  appoint  the  whole  of  the  consols, 
made  appointments,  at  different  times,  to  two  of  them,  which 
more  than  exhausted  that  portion  of  the  consols  which  was 
appointable.  Each  deed  of  appointment  declared  that  the  ap- 
pointee should  not  be  entitled  to  any  further  or  other  share  m 
the  trust-fund  under  the  settlement,  until  he  should  have  put  in 
hotchpot  the  thereby  appointed  share;  unless  a  contrary  intention 
shoula  be  expressed  m  the  instrument  by  which  any  further 
appointment  should  be  made.  Held  that,  though  the  appointable 
part  of  the  consols  was  not  sufficient  to  answer,  fully,  the  second 
appointment,  yet  there  was  to  be  no  apportionment,  and  that  the 
second  appointee  as  well  as  the  first,  was  prevented,  by  the  hotch- 
pot clause,  from  taking  any  part  of  his  one-fifUi  of  the  unappoint- 
able  consols,  unless  he  would  give  up  the  whole  of  what  he  would 
get  under  the  ap|K)intment ;  and  that  the  uuappointable  consols 
belonged,  wliolly,  to  the  three  other  children. 
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1840.  daughters,  should  attain  that  age  or  marry  under  it, 

equally  to  be  divided  amongst  them :  and  Peter  Firmin 
conveyed  certain  freehold  hereditaments  to  the  trustees, 
p    *"  to  the  use  of  himself  for  life,  and,  after  his  decease,  in 

trust  to  sell  the  same  and  to  invest,  in  the  usual  securi- 
ties, so  much  of  the  proceeds  as  would  be  sufficient  to 
produce  a  clear  annual  income  of  400  /.,  and  to  stand 
possessed  of  the  securities  in  trust,  out  of  the  income 
thereof,  to  pay  an  annuity  of  200  Z.  a  year  to  Jane 
Master  during  her  life,  and,  as  to  the  residue  of  the 
securities  which  should  be  so  purchased  and  should  be 
more  than  sufficient  to  pay  the  annuity,  in  trust  for  all 
and  every  or  such  one  or  more  of  the  children  of  the 
marriage,  as,  being  sons,  should  attain  21,  or,  being 
daughters,  should  attain  that  age  or  be  married  under  it, 
and  to  be  vested  interests  in  them  at  such  ages  or  times 
respectively :  and,  as  to  so  much  of  the  securities  to  be  so 
purchased  as  aforesaid  as  should  be  necessary  for  answer- 
ing  the  annuity  of  200  /.  a  year,  in  trust  for  such  child 
or  children  of  the  marriage,  in  such  manner  &c.  as 
therein    and    hereinbefore   mentioned  concerning  the 
fortune  of  Jane  Master  after  the  decease  of  her  and  her 
intended  husband:  and  the  trustees  were  empowered, 
with  such  consent  as  therein  mentioned,  to  change  the 
trust-funds  for  other  securities  of  a  like  nature :  and 
it  was  provided  that  in   case   Peter  Firmin  should, 
at  any  time  during  the  joint  lives  of  himself  and  his 
intended  wife,  purchase,  in  the  names  of  the  trustees,  so 
much  stock,  in  any  of  the  public  funds,  as  would  pro- 
duce the  annual  sum  of  400  /.,  to  be  held  in  trust  for 
himself  for  life,  and,  after  his  decease,  upon  the  trusts 
before  mentioned  concerning  such  part  of  the  proceeds 
of  the  real  estates  directed  to  be  sold  as  was  directed  to 
be  laid  out  in  the  purchase  of  stock  or  other  securities, 
then  the  trusts  before  mentioned  concerning  such  real 
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estates,  should  cease.  And  it  was  declared  that  the 
stocks  or  funds  to  be  purchased  by  P.  Firmin  as  afore- 
said,  might  be  varied,  from  time  to  time,  in  such  manner 
as  was  thereinbefore  declared  concerning  the  monies 
and  property  thereby  settled. 

After  the  marriage,  Peter  Firmin,  in  pursuance  of  the 
aforesaid  provision  in  the  settlement,  purchased,  in  the 
names  of  the  trustees,  13,333  /.  Ss.Sd.  three  per  cent, 
stock,  being  the  amount  of  that  stock  required  to  pro- 
duce the  annual  sum  of  400  /. ;  and,  consequently,  one- 
half  of  that  stock,  that  is,  6,666  /•  135.  4d.,  was  required 
to  answer  Mrs.  Firmin^s  annuity  of  200/.  a  year. 

By  a  deed-poll  dated  the  18th  of  November  1821, 
Mr.  and  Mrs.  Firmin,  in  contemplation  of  the  marriage 
of  their  daughter,  Louisa,  with  O.  S.  Sadler,  after  refer- 
ring to  the  settlement,  appointed,  after  the  decease  of  the 
survivor  of  themselves  and  subject  to  their  life-interest 
therein,  4,200/.  three  per  cents,  part  of  the  funds  com- 
prised in  or  subject  to  the  trusts  of  the  settlement,  to 
Louisa,  her  executors  &c.  subject  to  the  proviso  that  she 
should  not  be  entitled  to  any  further  or  other  share  in  the 
trust-funds  under  the  settlement,  until  she  should  have  put 
in  hotchpot  the  thereby  appointed  share  ;  unless  a  contrary 
intention  should  be  expressed  in  the  instrument  or  instru" 
ments  whereby  any  further  or  other  appointment  or  ap- 
pointments should  be  made. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs. 
Sadler,  dated  the  13th  of  November  1821,  and  to  which 
Mr.  and  Mrs.  Firmin  were  parties,  Mrs.  Sadler  assigned 
the  4,200/.  three  per  cents,  to  trustees,  upon  the  trusts 
thereby  declared.    This  deed  recited  that  certain  sums 
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of  stock  therein  mentioned*  were  then  standing  in  the 
names  of  the  trustees  of  Mr.  and  Mrs.  Firmin^s  settle- 
ment^  in  trust  to  pay  the  dividends  thereof  to  Mr.  jRrmta 
for  life,  and,  after  his  decease,  to  Mrs.  lirmin  for  her 
life,  and  after  the  decease  of  the  survivor  of  them,  in 
trust  to  transfer  the  capital  to  and  between  all  and 
every  or  such  one  or  more  of  their  children,  at  such 
times  &c.  as  they  should  appoint,  and,  in  default  of 
such  appointment,  then  as  the  survivor  of  them  should 
appoint,  and,  in  default  of  such  appointment,  in  trust 
for  such  of  their  children  as,  being  sons,  should  attain 
21,  or,  being  daughters,  should  attain  that  age  or  marry 
under  it. 


By  a  deed-poll  dated  the  24th  of  December  1821, 
after  referring  to  the  settlement  of  the  10th  of  May 
1793,  Mr.  and  Mrs.  Firming  in  execution  of  the  power 
thereby  reserved  to  them,  appointed,  after  the  decease 
of  the  survivor  of  them  and  subject  to  their  life-inte- 
rest, 4,200  Z.  three  per  cents.,  part  of  the  funds  com- 
prised in  or  subject  to  the  trusts  of  the  settlement,  to 
Sarcourt  Firmin,  another  of  their  children,  who  had 
attained  21,  his  executors  &c. :  subject  to  a  proviso 
similar  to  that  ccHitained  in  the  preceding  deed-poll. 

By  an  indenture  of  the  26th  of  December  1821,  Ffar^ 
court  Flmdn  settled,  on  his  marriage,  the  4,200/.  stock 
appointed  to  him  as  before  mentioned :  and  that  inden- 
ture  contained  a  recital  in  the  same  terms  as  the  recital, 
before  noticed,  in  Mrs.  Sadler's  settlement. 


*  These  sums  were  the  whole  of  the  stock  comprised  in 
Mr.  and  Mrs.  FirminB  settlement.  It  will  be  observed  that 
the  above  recital  was  incorrect. 
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The  whole  amount  of  three  per  cent,  stock  which  Mr.  i840, 

and  Mrs.  Firmin  had  power  to  dispose  of  under  their  set- 
tlement, was  7,618/.  Is.  Cd.,  which  was  composed  of 
that  moiety  of  the  13,338/.  65.  8c/.  three  per  cents, 
which  was  required  to  pay  Mrs.  JPirmin's  annuity,  and 
of  another  sum  of  the  same  stock  which  was  part  of  her 
fortune :  so  that,  by  the  foregoing  deeds,  she  and  her 
husband  appointed  a  larger  amount  of  three  per  cent3. 
than  they  had  power  to  di^se  of, 

Mr*  Firmin  died  in  December  1826. 

By  a  deed-poll  dated  the  18th  of  December  1827, 
Mrs.  lirmin,  after  referring  to  her  settlement,  ap- 
pointed, in  execution  of  the  powers  reserved  to  her 
thereby,  certain  sums  of  bank  and  four  per  cent,  stock, 
part  of  the  funds  comprised  in  or  subject  to  the  trusts 
of  that  settlement,  to  Robert  Hrmiuj  another  of  the 
children  of  the  marriage  who  had  attained  21,  his  exe- 
cutors 8cc.  in  trust  for  his  brother  Harcourt. 

By  a  deed-poll  dated  the  10th  of  September  1829^ 
after  reciting  that  certain  sums  of  stock  therein  men« 
tioned*  were  then  standing  in  the  names  of  the  trustees 
of  Mr.  and  Mrs.  Firmin* b  settlement,  in  trust,  after  het 
decease,  for  the  benefit  of  the  children  of  the  marriage  as 
Mr,  and  Mrs.  Firmin  jointly^  or  the  survivor  alone  should 
appoint,  and,  in  default  of  appointment,  for  such  child- 
ren, equally,  at  the  times  therein  specified ;  and  after 
farther  reciting  the  then  intended  marriage  of  Robert 
Firmin:  Mrs.  Firmin,  in  exercise  of  the  powers  reserved 
to  her  by  her  settlement,  appointed,  after  her  decease 
but  subject  to  her  life-interest  therein,  two  sums  of 
three  per  cent,  stock  (making  together  4,200/.  of  that 

*  See  note,  ante,  p.  238. 
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stock),  part  of  the  said  trust-funds,  to  Robert  Firmn^ 
his  executors  &c.|  subject  to  a  proviso  similar  to  that 
contained  in  the  first-mentioned  deed  poll. 

t 

By  an  indenture  dated  the  Ist  of  May  1830,  after 
reciting,  with  respect  to  the  trust-funds,  as  in  the  pre- 
ceding deed,  Mrs.  jPinntn,  in  execution  of  the  powers 
reserved  to  her  by  her  settlement,  appointed  certain 
sums  of  bank  and  four  per  cent,  stock,  part  of  the 
trust-funds,  after  her  decease  and  subject  to  her  life- 
interest  therein,  to  Mrs.  Sadler^  her  executors  &c. ;  and, 
by  the  same  deed,  Mrs.  Firmin  appointed  certain  other 
sums  of  like  stock,  other  part  of  the  trust-funds,  after 
her  decease  and  subject  to  her  life-interest  therein,  to 
JRohert  Firmin,  his  executors  &c. :  and  it  was  thereby 
provided  that  Robert  Firmin  or  Mrs.  Sadler,  or  either 
of  them,  should  not  be  compelled  to  bring  into  hotch- 
pot the  several  shares  appointed  to  them  thereby  and 
by  virtue  of  the  deeds  of  the  12th  of  November  1821, 
the  18ih  of  December  1827,  and  the  10th  of  September 
1829,  or  any  of  them ;  but  that  they  should  not  respec- 
tively be  entitled  to  any  further  shares  of  the  trust-funds 
under  the  settlement,  unless  or  until  they  should  have 
put  into  hotchpot  the  shares  thereby  and  by  the  last- 
mentioned  deeds  respectively  appointed ;  unless  a  con- 
trary intention  should  be  expressed  in  the  instrument  or 
instruments  whereby  any  further  appointments  should 
be  made  to  them  respectively. 

By  another  deed,  also  dated  the  1st  of  May  1830, 
after  reciting  with  respect  to  the  trust-funds  as  in  the 
two  lastp-mentioned  deeds,  and  that  Mrs.  Firmin,  bemg 
desirous  of  making  a  provision  for  Sophia  Firmin  (an- 
other of  her  children  by  her  late  husband  who  had 
attained  21),  had  determined  to  appoint,  to  Sophia  Fir- 
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miff,  the  several  sums  thereinafter  mentioned,  she,  in 
execution  of  the  powers  reserved  to  her  by  the  settle- 
ment, appointed,  after  her  decease  but  subject  to  her 
life-interest  therein,  the  sum  of  1,902/.  15  s.  three  per 
cents.,  and  also  certain  other  sums  of  stock  part  of  the 
tmst-fands,  to  Sophia  Firming  her  executors  &c. ;  sub- 
ject to  a  proviso  similar  to  that  contained  in  the  first* 
mentioued  deed-poll. 
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Georgiana,  another  child  of  Mr.  and  Mrs.  Firmin, 
attained  21,  and  died  in  1822. 

Mrs.  Firmittf  from  the  decease  of  her  husband  until 
her  own  death,  received  the  whole  of  the  dividends  of  the 
three  per  cent,  stock  comprised  in  her  settlement.  She 
died  in  December  1886. 


The  bill  was  filed  by  the  trustees  of  Mr.  and  Mrs. 
JPthnift's  settlement,  against  their  surviving  children 
and  the  personal  representatives  of  their  deceased  child 
Georgiana  JFirmin,  and  also  against  the  trustees  and 
ceUuis  que  trust  under  the  settlements  which  had  been 
executed  by  the  children  as  before  mentioned. 

The  bill  alleged  that,  from  the  recitals  contained  in 
Mr,  and  Mrs.  Sadler's  settlement  dated  the  13th  of 
November  1821,  it  appeared  that,  at  the  time  of  the 
execution  thereof  and  of  the  deed-poll  of  the  12th  of 
November  in  the  same  year,  Mr.  and  Mrs.  Firmin  and 
the  other  parties  who  executed  the  last-mentioned  settle- 
ment, erroneously  believed  that  the  power  of  appoint* 
ment  amongst  the  children  of  Mr.  and  Mrs.  Firmin, 
which,  by  the  settlement  on  their  marriage,  was  given  to 
them  and  the  survivor  of  them,  extended  to  the  whole 
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of  the  stocks,  funds  and  securities  comprised  in  that 
settlement ;  and  that  that  part  of  the  trusts  of  the  same 
settlement  whereby  it  was  provided  that  the  residue  of 
the  stocks,  funds  and  securities  which  should  be  pur- 
chased with  the  monies  to  arise  from  the  sale  of  the 
freehold  hereditaments  thereby  conveyed,  and  which 
should  be  more  than  sufficient  to  satisfy  the  annuity  of 
200/.  therein  mentioned,  should^  after  the  decease  of 
Mr.  Firmin,  be  held  in  trust  for  the  children  of  Mr. 
and  Mrs.  Fimdn  and  not  subject  to  any  power  of  ap- 
pointment by  them  or  either  of  them,  was  entirely  over«- 
looked  by  the  parties  to  Mr.  and  Mrs.  Sadler  %  settlement, 
and  that  the  sum  of  14,284/.  14«.  10<2.  three  per  cent, 
annuities,  was,  by  error,  inserted  in  Mr.  and  Mrs.  Sad 
ler's  settlement  instead  of  the  sum  of  7,618/.  Is.  6d. 
like  annuities,  such  last-mentioned  sum  being  the  amount 
of  three  per  cent  stock  to  which,  under  the  trusts  of 
Mr.  and  Mrs.  Ptrmin's  settlement,  the  power  of  ap- 
pointment given  to  them  extended.  The  bill  further 
stated  that  the  several  appointments  which  were  made 
by  Mr.  and  Mrs.  Finnin  and  by  Mrs.  Firmin  after  her 
husband's  death  as  before  mentioned,  had  exhausted 
the  whole  of  the  stocks,  funds  and  securities  held  by 
the  PlaintiflFs  upon  the  trusts  of  Mr.  and  Mrs.  Firmin's 
settlement,  and  left  no  part  thereof  to  satisfy  the  trusts 
thereby  declared  of  such  of  the  same  stocks,  funds  and 
securities  as  should  be  more  than  sufficient  to  satisfy 
and  discharge  the  annuity  of  200/. :  that  the  Defendants 
who  were  interested  under  the  appointments  before 
mentioned,  had,  since  Mrs.  Hrmtn's  death,  required  the 
Plaintiffs  to  divide,  pay  and  transfer  the  trust^funds 
pursuant  to  and  in  conformity  with  such  appointments; 
but  that  the  Plaintiffs  had  declined  so  to  do,  they  hav- 
ing been  advised  that,  under  the  circumstances  appearing 
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except  under  the  direction  and  indemnity  of  the  Court. 

Wards 

The  bill  prayed  that  the  trusts  of  Mr.  and  Mrs.  JFir-  « 
mi's  settlement  might  be  carried  into  execution  under 
the  decree  of  the  Court,  and  that  the  rights  and  interests 
of  all  parties  in  the  sums  of  stock  comprised  in  that 
settlement,  might  be  ascertained  and  declared  by  the 
Court,  and  that  those  several  sums  might  be  applied 
accordingly. 

The  cause  was  heard  on  the  80tb  of  June  1888 ;  and, 
by  the  decfee  then  made,  the  Master  was  directed  to 
inquire  and  state  whether  Mr.  and  Mrs.  Firmin  or  Mrs. 
Ftrmin,  after  her  husband's  death,  had  made  any  and 
what  appointments  of  the  trust-funds  comprised  in 
their  marriage  settlement,  and  to  make  several  other 
mquiries,  with  a  view  to  enable  the  Court  to  decide  as  to 
the  rights  of  the  parties.  The  Master  having  made  his 
report,  the  cause  now  came  on  to  be  heard  for  further 
directions. 

The  principal  question  in  the  cause  was  what  effect 
ought  to  be  given  to  the  appointments  which  had  been 
made  to  Mrs.  Sadler j  Harcourt  Firmin,  Robert  Firmin 
and  Sophia  Firmin^  having  regard  to  the  &ct  that  Mr. 
and  Mrs.  Firmin  had  attempted  to  appoint  the  whole  of 
the  three  per  cent,  stock  comprised  in  their  settlement ; 
whereas  they  had  no  power  over  the  sum  of  6,666/.  1 3«.  4d. 
part  of  that  stock,  that  sum  being  settled  in  trust  for 
their  children  who,  being  sons,  should  attain  21,  or, 
being  daughters,  should  attain  that  age  or  marry;  in 
consequence  of  which,  Oeorgiana  Firmin  (to  whom  no 
appointment  had  been  made)  bad  acquired,  under  the 
settlement,  a  vested  interest  in  one-fifth  part  of  the 
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6^660/.  13  s.  4cf.  three  per  cents.,  which,  on  her  death 
devolved  to  the  Defendant,  Gadsden,  her  personal 
representative. 

Mr.  ChandlessBud  Mr.Faber  appeared  for  the  Plaintiffs. 

Mr.  Jacob  and  Mr.  Piggott,  for  Harcourt  Firmin 
and  his  wife,  and  Mr.  Girdkstone  and  Mr.  JEvans,  for 
their  children^  said  that  the  appointment  to  Harcourt 
Firmin  was  not  an  appointment  of  4,200  /.  part  of  the 
specific  sum  of  three  per  cent,  stock  comprised  in 
Mr.  and  Mrs.  Firmin's  marriage  settlement;  but  an 
appointment,  generally,  of  4,200  /.,  part  of  the  trust- 
funds  :  that  unless  the  4,200  /.  three  per  cents,  was  to 
be  made  good  out  of  the  trust-funds  generally,  the 
whole  of  the  three  per  cent,  stock  might  have  been 
sold  out,  under  the  power,  in  the  settlement,  to  change 
securities,  and  the  proceeds  invested  in  some  other  stock; 
in  which  case  there  would  have  been  no  fund  at  all  to 
answer  the  appointment  at  the  death  of  Mrs.  Firmin : 
and,  indeed,  as  the  funds  then  existed,  there  was  not 
sufficient  three  per  cent,  stock  to  answer  the  appoint- 
ments which  had  been  made,  supposing  that  they  were 
taken  to  be  appointments  of  portions  of  the  specific  sum 
of  that  stock  comprised  in  the  settlement :  that  the 
trust-funds  were  of  a  fluctuating  nature  during  the  lives 
of  Mr.  and  Mrs.  Firmin ;  and  it  was,  therefore,  clear  that 
the  appointments  were  to  be  made  good  out  of  the  trust- 
funds  generally,  as  they  might  be  found  at  the  deaths 
of  Mr.  and  Mrs.  Firmin. 


The  next  question  is  what  is  the  effect  of  the  hotch- 
pot clauses,  that  is,  whether  they  apply  to  that  portion 
of  the  trust-funds  which  was  subject  to  the  power,  or  to 
that  portion  which  was  not  subject  to  the  power.    We 


Wards 
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confidently  submit  that  every  one  who  looks  at  those  1840. 

clauses  must  see  that  they  apply  to  that  portion  only  of 

the  trust-funds  which  was  subject  to  the  power :  and^ 

that  being  so,  Harcourt  Firmin  and  those  who  claim         Firmin 

under  him  are  entitled  not  only  to  the  whole  of  what 

was  appointed  to  him,  but  also  to  one-fifth  of  the  stock 

which  was  not  subject  to  the  power. 

It  will  be  perhaps  contended  that  this  is  a  case  in 
which  the  appointees  ought  to  be  made  to  elect  whether 
they  will  take  under  the  appointments  made  to  them 
respectively,  or  under  the  settlement  as  if  no  such  ap- 
pointments had  been  made,  and  Robinson  v.  Bransby  {a) 
will  be  cited  in  support  of  that  argument.  That  case, 
however,  has  no  application  to  the  present ;  for  there 
the  judgment  of  Sir  John  Leach,  V.  C,  was  founded  on 
the  intention  of  the  testator  as  distinguished  firom  mis- 
take :  this,  however,  is  not  a  case  of  intention  but  of 
mistake,  as  clearly  appears  firom  the  recitals  in  several 
of  the  deeds  set  forth  in  the  Master*^  report. 

Mr.  Stuart  and  Mr.  Colville,  for  the  trustees  of  iTisr- 
caurt  Firmin's  marriage  settlement. 

Mr.  Wigram  for  Robert  Firmin,  said  that  it  appeared 
to  have  been  the  intention  of  Mr.  and  Mrs.  Firmin  to 
equalize  the  funds  amongst  the  appointees  as  nearly  as 
might  be ;  and,  therefore,  the  appointable  portion  of 
the  three  per  cents,  ought  to  be  divided  amongst  the 
appointees  in  proportion  to  the  share  appointed  to 
each. 

Mr.  Simpson,  with  Mr.  Wigram,  cited  Robinson  v. 
Bransby,  and  Daubeny  v.  Cockbum  (6). 

(a)  Madd.  &  Geld.  348.  (6)  1  Mer.  626. 
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1840.  Mr.  Hetherington  for  the  trustees  of  Robert  FirmuCs 

marriage  settlement. 
Wardb 

'^'  Mr.  Sidebottom  and  Mr.  Teed  for  Mr.  and  Mrs.  Sadler 

FiRUIN 

and  their  children,  contended  that  the  appointment 
made  to  Mrs.  Sadler,  in  November  1821,  was  not 
meant  to  take  effect  out  of  the  trust-funds  generally, 
but  out  of  the  specific  sum  of  three  per  cent,  stock 
which  was  comprised  in  Mr.  and  Mrs.  FirmitCs  settle- 
ment :  that  that  appointment  was  the  first  that  was 
made,  and  consequently  Mr.  and  Mrs.  Sadler ,  and  their 
children,  as  claiming  under  them,  were  entitled  to  the 
full  benefit  of  it,  and  were  not  liable  to  contribute  to 
make  good  the  subsequent  appointments. 

Mr.  Koe^  for  the  trustees  of  Mr.  and  Mrs.  Sadler's 
marriage  settlement 

Mr.  Knight  Bruce  and  Mr.  Bellamy  for  Sophia  Fir- 
min,  contended  that  the  appointable  portion  of  the  three 
per  cent-  stock  ought  to  be  divided  amongst  the  dif- 
ferent appointees  in  proportion  to  the  shares  of  that 
stock  appointed  to  them. 

Mr.  Cooper,  for  R.  Oadsden,  the  executor  of  Georgiana 
Firmirij  claimed  one-fifth  of  that  portion  of  the  three 
per  cent,  stock,  which  was  not  subject  to  the  power. 

The  Vice-Chancellor  : 

The  question  is  what  is  the  effect  of  the  several  in- 
struments which  were  executed  by  Mr.  and  Mrs. 
Firmin  jointly,  and  by  Mrs.  Firmin  alone  after  her 
husband's  death. 

The  first  is  the  appointment  of  the  12th  of  November 
1821.     It  is  very  probable  that  there  may  have  been  a 
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mistake  in  the  minds  of  the  parties  who  executed  the 
power  of  appointment,  at  the  time  when  they  executed 
that  deed  of  the  12th  of  November  1821  ;  but  if,  in 
point  of  fact,  they  had  such  a  power  as  would  enable 
them  to  make  the  appointment  which  they  then  did,  no 
question  arises  upon  that  deed.  At  the  time  when  the 
deed  of  the  12th  of  November  1821  was  executed,  the 
father  and  mother  had  a  joint  power  of  appointment 
over  so  much  of  the  three  per  cents,  as  would  enable 
them  to  appoint  a  sum  of  4,200  L  to  Mrs.  Sadler.  It  is 
true  that  they  might  have  conceived  that  their  power 
did  extend  further  than  it  really  did  :  but  the  fact  that 
they  conceived  that  their  power  extended  further,  does 
not  furnish  any  reason  why,  if  their  power  did  extend  so 
&r  as  it  was  intended  to  take  effect,  that  instrument 
should  not  take  effect  to  its  full  extent ;  and  it  seems  to 
me  to  be  quite  impossible  to  say  that,  because  there  was 
a  mistake,  by  the  parties,  as  to  the  extent  of  their  power, 
therefore  the  instrument  shall  not  take  effect,  when,  in 
pomt  of  law,  it  could  take  effect.  If  it  is  not  to  take 
effect  to  its  full  extent,  is  it  to  take  effect  partially,  or 
is  it  to  be  wholly  set  aside  ?  Constituted  as  the  case 
is,  there  is  no  other  alternative.  My  opinion  is,  after 
attending  to  all  I  have  heard,  that  Mrs.  Sadler  is  enti- 
tled, under  the  appointment  of  the  12th  of  November 
1821,  to  the  sum  of  4,200  /.  three  per  cents* 


J  840. 
Wabde 
Firm  I  v. 


It  would  be  a  very  strange  construction  to  say  that 
the  4,200  L  three  per  cents,  is  to  be  raised  out  of  all 
the  funds,  generally,  which  were  subject  to  the  power, 
and  not  out  of  that  portion  of  the  three  per  cents, 
which,  according  to  the  true  construction  of  the  settle- 
ment of  1793,  was  subject  to  the  joint  power  of  appoint- 
ment 
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FiRMIK. 


There  is  one  more  observation  which  I  have  to  make 
upon  this  part  of  the  case.  It  appears  from  the  recitals 
in  the  deed  of  the  12th  of  November,  that  the  appoint- 
ment made  by  it,  was  made  iu  contemplation  of  Mrs. 
Sadler*B  marriage  and  of  the  settlement  to  be  made  on 
that  occasion,  that  is,  of  the  deed  of  the  following  day: 
but,  if  the  reference  in  the  deed  of  the  12th  to  the  deed 
of  the  13th,  is  to  have  the  effect  of  introducing  the 
recitals  in  the  latter  deed  into  the  former,  still  it  could 
not,  in  the  least,  prevent  the  deed  of  the  12th  Novem* 
ber  from  operating  in  the  way  in  which  it  stands.  I 
might  indulge  in  a  supposition  that,  if  the  parties  had 
been  aware  of  what  they  were  about,  they  might  not 
have  done  exactly  what  they  did.  But  if  I  find  they 
had  an  intention  to  do  that  which,  by  virtue  of  the 
power,  they  actually  could  do,  it  appears  to  me  that  I 
am  not  justified  in  saying  that  it  shall  not  take  effect 
merely  because,  by  that  mode  of  reference,  it  appears 
they  misconceived  the  actual  extent  of  their  power. 
Then  with  respect  to  the  effect  which  ought  to  be  given 
to  the  hotchpot  clause  which  is  inserted  in  this  instru- 
ment of  apppointment.  Let  us  take  the  words  as  they 
stand :  ''  Provided  always  and  it  is  the  true  intent  and 
meaning  of  these  presents  and  of  the  said  Peter  Firmin 
and  Jane  his  wife,  that  the  said  Louisa  Firmin  shaU 
not  be  entitled  to  any  further  or  other  share  or  shares  of 
or  in  the  said  trust-monies,  stocks,  funds  and  securities 
under  the  said  settlement,  or  the  dividends,  interest 
and  income  thereof,  until  she,  the  said  Louisa  Firmin, 
shall  have  put  in  hotchpot  the  said  bank  annuities, 
part  of  the  said  trust-monies,  stocks,  funds,  and  secu- 
rities, so  directed  and  appointed  in  her  favour  as  afore- 
said, unless  a  contrary  intention  shall  be  expressed  in 
the  instrument  or  instruments  whereby  any  further  ap- 
pointment or  appointments  shall  be  made.''    To-  be  sure. 


Wardb 

V. 
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as  it  Btands,  an  intention  with  respect  to  her  might  have  1840. 

been  expressed   in   some  instrument  of  appointment 

which  did  not  relate  to  her  in  the  way  of  appointing 

to  her;  hut  I  do  not  think  much  turns  upon  that :  the        Firmin 

question  is  whether  the  clause  of  hotchpot  does  not 

extend,  in  its  terms,  to  all  the  funds :  and  my  opinion, 

in  the  first  place,  upon  the  terms  of  the  deed,  is  that  it 

clearly  does  extend  to  the  whole  of  the  funds ;  and,  if 

you  look  into  the  circumstances  which  are  developed, 

and  take  into  consideration  the  fact  that  the  parties  who 

executed  this  instrument  did  really  suppose  that  the 

power  extended  to  the  whole  of  the  three  per  cent. 

stock  as  well  as  to  all  the  other  trust-funds,  there  can 

be  no  doubt  about  the  meaning  of  those  words.     I  admit, 

if  it  was  shown,  on  the  face  of  this  instrument,  that  there 

was  a  clear  knowledge,  on  the  part  of  the  parties  who 

executed  the  power,  that  their  power  extended  to  some 

part  only  of  the  three  per  cents.,  and  did  not  extend  to 

the  remainder,  there  might  have  been  some  difficulty  in 

assigning  to  those  words  their  natural  meaning ;  but,  as 

the  instrument  stands,  and  as  we  know  the  fact  to  be 

with  respect  to  the  conception  of  the  parties  as  to  the 

extent  of  their  power,  my  opinion  is  that  no  question 

arises  on  these  words,  and  that  the  express  terms  of  the 

hotchpot  clause  do  apply  to  any  instrument  by  virtue  of 

which  Mrs.  Sadler  might  subsequently  take  any  share 

of  the  trust-funds. 

Next  with  respect  to  Harcourt  Firmin.  The  parties 
having  appointed  4,200  /.  of  the  three  per  cents.,  and 
having  no  power  of  appointing  so  much  as  a  further 
sum  of  4,200  L  of  that  stock,  did,  nevertheless,  take  upon 
themselves,  to  appoint  that  further  sum,  under  the  im- 
pression that  they  had  the  power  so  to  do.  The 
language  of  this  instrument  is  so  identically  the  same 
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Waeue 
r. 
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as  the  language  of  the  instrument  of  the  12th  of  No- 
vember, that  I  am  not  at  liberty  to  put  any  other  con- 
struction upon  it  than  this,  namely,  that  it  shall  be  good 
to  the  extent  to  which  there  was  a  fund  to  answer  it ; 
and,  therefore,  so  much  of  the  7,618/.  Is.  6d.  three 
per  cents.,  as  was  not  included  in  the  appointment  to 
Mrs.  SadleTf  became  duly  appointed,  by  means  of  this 
instrument,  to  Harcourt  Firmifu 


Then  the  next  question  applies  to  Robert  Firmin. — ^As 
I  understand  the  appointment  to  Robert,  it  is  in  precisely 
the  same  terms,  as  far  as  the  appointment  goes,  as  the 
preceding  appointment  which  had  been  made  in  the  year 
1821 :  and  his  father  being  dead,  his  mother  professes 
to  appoint  to  him  4,200  /.  three  per  cents,  in  two  sepa- 
rate sums.  However,  his  mother,  at  the  time,  had  no 
such  power  of  appointment :  for  it  is  an  appointment  of 
a  portion  of  a  specific  fund ;  and,  if  there  was  no  specific 
fund  which  could  answer  the  appointment,  I  am  not  at 
liberty  to  say  that  the  party  making  the  appointment, 
meant  to  do  any  other  thing  than  that  which  she  really 
did.  What  I  mean  to  say  is  that,  so  far  as  there  was  no 
fund  on  which  the  instrument  could  operate,  the  instru- 
ment must  fail.  If  there  be  any  fund  on  which  the 
instrument  could  operate,  it  must  take  efiect  to  that 
extent ;  but,  as  an  instrument  operating  on  the  4,200  /., 
it  cannot  take  effect. 


Then  the  next  two  appointments  were  simultaneous, 
on  the  1st  of  May  1830  ;  and  one  of  those  appoint* 
ments  was  to  Mrs.  Sadler  and  Robert  FinniH:  and  that 
appomtment  was  only  of  certain  sums  of  bank  and 
four  per  cent,  stock,  not  interfering  with  any  of  the 
three  per  cents.  And  there  is  no  question  but  that 
there  might  be  a  power  exercised  with  respect  to  those 


After  the  judgment  was  delivered^  a  discussion  arose 
as  to  the  effect  of  it,  with  regard^  principally,  to  the 
unappointable  fund.  In  consequence  of  which  his 
Honor  ordered  the  cause  to  stand  over  until  the  9th 
of  November. 


Warde 
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funds,  because  they  were  derived  from  the  wife's  fortune,  1 840. 

and  therefore  that  appointment  to  Mrs.  Sadler  and  Mr. 

Robert  Firmin  will  take  effect,  subject  only  to  such 

operation  as  the  hotchpot  clauses  in  the  previous  appoint^         P   "' 

menty  to  them,  would   have. — [Mr.  Sidehottom :  The 

appointment  to  Robert  Firmin  and  Mrs.  Sadler  annuls 

all  the  previous  hotchpot  clauses  so  far  as  those  parties 

are  concerned.] — ^The  appointment  of  the  1st  of  May 

1830,  to  Mrs.  Sadler  and  Mr.  Robert  Firmin  leaves 

them  in  possession  of  the  sums  appointed  to  them,  but  it 

still  leaves  the  hotchpot  clause  in  full  force  against  the 

fund  which  was  not  appointable,  and  prevents  them  from 

claiming  any  portion  of  it.     It  has  not  been  contended 

that  they  are  not  entitled  to  the  benefit  of  the  prior 

appointments.    What  I  mean  is  that  they  cannot  take 

under  those  appointments  and  come  on  the  unappointable 

fond  as  well. 

Lastly :  with  respect  to  Miss  Sophia  Firmin.  She 
can  take  only  those  sums  of  bank,  and  four  per  cent, 
and  reduced  stock  which  are  mentioned  in  the  appoint- 
ment to  her,  and  cannot  claim  anything  in  respect  of 
1,902/.  16  s.  three  per  cents,  which  are  mentioned  m 
the  appointment  to  her. 


Mr.  Knight  Bruce : 

The  effect  of  your  Honor's  judgment,  as  I  understand  9th  November, 
it,  is  that  the  appointments  operate  upon  the  appointable 
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1840.  funds  only,  and  that  the  hotchpot  clauses  exclude  the 

'        "^        '     appointees  from  taking  any  part  of  the  unappointsble 

Waude        fyjj^  without  bringing  what  was  appointed  to  them  into 

'      ^'  hotchpot :  and,  if  they  do  not  do  so,  then  the  whole  of 

the  unappointable  fund  will  belong  to  JFZ.  Gadsden,  as 
the  personal  representative  of  Georgiaiui  Ftrmin,  the 
only  one  of  Mr.  and  Mrs.  JVrmin's  children  in  whose 
favour  no  appointment  was  made. 

Mr.  Girdlestane: 

The  eiSect  of  the  judgment,  as  I  understand  it,  is  this. 
Mrs.  Sadler  takes  the  whole  of  the  4,200/.  three  per 
cents,  appointed  to  her  by  the  deed  of  November  1821. 
The  consequence  is  that  there  will  not  be  enough  left, 
of  the  appointable  three  per  cents.,  to  make  up  the 
4,200/.  appointed  to  Harcourt  Firmin  by  the  deed  of 
December  1821 :  therefore,  he  will  be  entitled  to  have 
the  deficiency  made  good  to  him  out  of  the  unappoint- 
able fund :  for,  otherwise,  he  will  not  get  that  which 
was  the  consideration  for  his  giving  up  his  fifth  share  of 
the  unappointable  fund. 

Mr.  Evans: 

Where  a  party  is  made  to  elect  whether  he  will  take 
under  or  against  a  will,  the  estate  that  he  gives  up  does 
not  go  to  the  heir,  but  to  the  party  who  otherwise  would 
have  been  disappointed. — Suppose  that  Mrs.  Sadler,  for 
some  reason  or  other,  had  elected  to  take  her  share  of 
the  unappointable  fund,  and  to  relinquish  what  was 
appointed  to  her ;  then  there  would  have  been  sufficient, 
of  the  appointable  fund,  to  answer  Harcourt  Firmin's 
appointment ;  and,  as  he  is  disappointed  by  her  electing 
to  take  under  the  appointment  to  her,  the  necessary 
consequence  is  that  what  she  gives  up  must  be  applied 
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to  oompensate  Harcourt  Firmin  as  fieir  as  he  is  dis-  1840. 

appointed.  *^        "^        ' 

Wabdb 

The  Vice-ChanceUor :  «• 

FiRMiir* 
If  there  is  not  enough  left  of  the  appointable  three 

per  cents,  to  make  good,  to  Harcourt  Firmin,  the  whole 

of  the  sum  appointed  to  him,  he  must  abide  by  the  loss. 

The  effect  of  a  hotchpot  clause  is  to  make  the  other 

objects  of  bounty  share  in  the  property,  to  the  exclusion 

of  the  appointee  on  whom  that  clause  operates. 

■ 

Mr.  Jacob: 

That  is  so  where  the  clause  applies  to  a  fund  the 
whole  of  which  is  subject  to  a  power  of  appointment. 
But,  here,  there  is  a  sum  of  6,666/.  135.  4d.  three 
per  cents,  which  is  not  subject  to  any  power,  and  in 
which  each  of  Mr.  and  Mrs.  Firmins  five  children 
acquired  an  absolute,  vested  interest.  Now  a  hotchpot 
clause  has  a  negative  not  a  positive  operation :  it  cannot 
have  the  effect  of  giving,  to  any  of  the  other  children, 
that  one-fifth  of  the  6,666/.  13«.  4d.  three  per  cents, 
which  was  absolutely  vested  in  Mrs.  Sadler :  nor  could 
her  parents  have  intended  that  it  should  so  operate ;  for 
they  either  never  knew  or  had  forgotten  that  there  was 
any  portion  of  the  trust-funds  in  which  their  children 
could  take  an  absolute,  vested  interest :  but  they  con- 
sidered and  dealt  with  the  whole  of  the  trust-funds  as 
being  appointable  by  them.  I  submit  that  the  effect  of 
the  hotchpot  clause,  so  far  as  regards  the  first  ap- 
pointment to  Mrs.  Sadler,  is  that  her  one-fifth  of  the 
6,666  Liz  8.  Ad.  three  per  cents.,  must  be  taken  by  her 
in  part  of  the  4,200/.  of  that  stock  appointed  to  her 
by  the  deed  of  November  1821,  that  is,  she  must  take 
1,333/.  and  a  fraction  out  of  the  6,666/.  13s.  Ad.,  and 
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2,B67  /.  out  of  the  4,200  L :  and  the  remainder  will  be 
applied  to  make  good  the  appointments  to  Harcourt 
Firmin  and  the  other  appointees  of  three  per  cents., 
who  otherwise  would  have  been  disappointed.  The 
hotchpot  clause  does  not  make  any  distinction  be- 
tween the  two  funds ;  but  blends  them  together  aiul  says 
that  Mrs.  Sadkr  shall  not  take,  out  of  the  aggregate 
fiind^  more  than  4,200  /.  three  per  cents.  That  clause 
cannot  be  construed  so  as  not  only  to  make  her  give  up 
her  ly333  L,  but  also  to  make  it  divisible  amongst  her 
brothers  and  sisters,  there  being  no  words  to  produce 
that  effect 


The  Vice-Chancellor  : 

I  cannot  tell  what  Mr.  and  Mrs.  Firmin  did  or  did 
not  know.  They  have  thought  proper  to  use  certain 
language,  and  I  must  take  it  as  it  stands.  I  have 
always  understood  the  effect  of  a  hotchpot  clause  to  be 
this,  namely,  to  prevent  the  party  to  whom  it  applies 
(in  case  he  does  not  choose  to  bring  into  hotchpot  what 
the  deed  gives  him)  from  taking  any  further  part  of  the 
trust-fund,  and  to  give,  to  the  other  objects  of  the  trust, 
that  portion  of  the  fund,  which,  but  for  the  hotchpot 
clause,  he  would  have  taken.  Mrs.  Sadler,  therefore,  is 
excluded  from  taking  any  portion  of  the  6,6662.  13$.  4  J. 


Then,  with  respect  to  Harcourt  Firmin.  The  instru- 
ments of  appointment  having  been  made,  not  at  the  same 
time,  but  in  succession,  they  must  operate  so  far  and  so 
far  only,  as  there  are  funds  to  allow  them  to  operate. 
Harcourt  Firmin  cannot  obtain  the  whole  of  the  4,200/. 
three  per  cents,  appointed  to  him,  because  there  is  not 
enough  left  of  the  appointable  portion  of  that  stock  to 
answer,  fully,  the  appointment  to  him.     Nevertheless, 
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he  cannot  say  that  he  will  take  as  much  as  he  can  get  1840. 

under  the  appointment,  and  yet  not  be  bound  by  the 
hotchpot  clause. 


Wards 
FiaMiK. 


The  cause  haying  been  again  ordered  to  stand  over,      sist  November. 

The  Vice-ChancelloR|  on  this  day,  said : 

I  cannot  but  think  that  it  is  not  a  satisfactory  way  of 
deciding  on  instruments  to  assume  that  something  was 
the  intention  of  the  parties,  when  they  themselves  did 
not  understand  what  they  were  about,  and  have  used 
language  throughout  which  shows,  when  it  is  applied  to 
the  real  state  of  the  funds,  that  they  were  altogether 
acting  in  error  :  and  my  opinion  is  that,  in  such  a  case, 
there  is  no  method  of  construing  the  instruments, 
except  by  taking  the  words  as  we  find  them. 

I  do  not  very  well  see  what  the  parties  meant  by 
putting  in  all  these  clauses  of  hotchpot,  to  the  very  end, 
even  at  the  time  when  they  had  wholly  appointed  the 
funds  to  which  their  power  extended :  but,  nevertheless, 
I  will  suppose  they  had  some  meaning.  Then  what  is 
the  meaning?  As  the  words  stand,  they  seem  to  me 
to  place  the  appointees  in  such  a  situation  that  they 
must  either  choose  to  take  what  is  appointed  to  them 
by  the  instruments,  or,  if  they  choose  to  take  any  other 
share,  then  they  must  not  to  take  under  the  instru- 
ments. 

I  do  not  think  there  is  any  substantial  difference 
between  the  case  of  Mrs.  Sadler,  to  whom  an  appoint- 
ment was  made  at  a  time  when  the  state  of  the 
iunds  happened  to  be  such  that  she  might,  by  virtue 
of  the    appointment,   have    the  whole    of  what   was 
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appointed  to  her,  and  the  case  of  those  with  respect 
to  whom  the  appointments  were  made  under  such 
circumstances  as  that  they  could  not  get  the  whole  of 
what  was  expressed  to  be  appointed  to  them :  because 
it  is  not  in  the  option  of  the  appointee  to  take  a  part  of 
the  thing  appointed,  and  then  say :  ^  Because  I  cannot 
get  the  whole,  I  am  not  bound  by  the  hotchpot  clause/' 
The  party  is  not  at  liberty  to  take  under  the  appoint- 
ment, without  complying  with  the  words  which  direct 
that,  if  he  does  take  under  the  appointment  (for  that  is 
the  sense  of  it)  he  shall  be  excluded  from  taking  any 
further  share.  Therefore,  as,  in  point  of  &ct,  there  was 
some  fund  with  reference  to  which  the  hotchpot  clause 
might  operate  (though  the  parties  who  made  the  ap- 
pointments might  not  have  been  fully  aware  of  it),  yet 
I  am  bound,  by  the  words,  to  say  that  those  parties 
in  whose  favour  appointments  have  been  made  and  who 
intend  to  take,  by  virtue  of  those  appointments,  what 
they  can  get  out  of  the  appointable  fund,  are  excluded 
from  participating  in  the  unappointable  fund. 


The  result  is  that  Georgiana  Firtnin,  who  was  the 
only  one  of  the  children  to  whom  no  appointment  was 
made,  and  with  respect  to  whom,  therefore,  no  hotchpot 
clause  is  in  force,  takes  the  whole  of  the  unappointable 
fund. 


t'  -  *^' 


,u^^  ^^^^^  ^^  i^^^. 


CASES    IN    CHANCERY.  267 


FRENCH  V.  FRENCH.    /  1840: 

13th  November. 

Mark  dyer  FRENCH,  the  testator  in   the  ^^^ 

cause,  by  his  will,  dated  the  16th  of  May  1838,  after      Conttruction. 
directing  that  his  just  debts  and  funeral  expenses  should  Teg^I^TLyg 
be  paid,  and  reciting  that  he  had  lately  caused  to  be  5,000/.  to  his 
transferred  unto  his  daughter  Maria,  who  had  lately  sons,  in  trust  for 
intermarried  with  Captain  William  Graham^  the  sum  of  ivirs.  JV.  so  as 
5,000/.  three  per  cent,  consols;  to  his  daughter,  Jaiw  not  to  be  sub- 
Camden,  the  like  sum  of  5,000  /.  stock ;  and  to  his  son,  ^j,jg  ^^^^  ^^ 
the  ReF.  Mark  Dyer  French,  the  further  sum  of  5,000/.  control  of  her 

three  per  cent,  consols,  as  and  for  their  several  portions  h*»*hand ;  and 

/  '  .  he  gave  the  like 

out  of  his  estate :  gave  and  bequeathed  unto  his  sons,  gum  to  his 

Mark  Dyer  French  and  George  French,  in  trust  for  his  daughter  Mrs. 
daughter,  Mrs.  Sarah  Wilson,  wife  of  John  Wilson  esq.,  aforesaid,  for 
the  like  sum  of  5,000/.,  so  as  not  to  be  subject  to  the  the  use  qfher* 
debts,  acts  or  control  of  her  said   husband :    and  he  '^"^^^"^ 
gave  and   bequeathed,  unto  his   daughter,  Margaret  htid  two  children 
Anderson,  wife  of  Alexander  Williams  Anderson  of  the  living  at  the 
island  of  Trinidad,  barrister  at  law,  in  trust  as  afore-  n^i^  jh^  they ' 
said,  for  the  use  of  herself  and  children,  the  like  sum  of  did  not  take 

5,000/.  three  per  cent  consols :  and,  to  his  son,  George  either  as  joint- 
«t,^,  n  ,    \  tenants  or 

French,  the  further  sum  of  5,000/.  three  per  cent,  con-  tenanu  in  com- 

sols:  the  last-mentioned  15,000/.  to  be  paid  and  trans-  naon  ^ith  her; 
ferred  at  a  convenient  time  after  his  decease,  and  as  it  ^^  entitled  to 
might  suit  his  executors  thereinafter  named.    And,  as  the  whole  in- 
to the  rest  and  residue  of  his  stock  in  the  same  fund,  he  come  of  the 
directed  that  the  sum  of  600  /.  annually  should  be  paid  i^^,  for  her 
and  allowed  unto  his  wife,  Mary  French,  for  and  during  separate  use, 
her  natural  life,  and,  at  her  decease,  he  directed  that  ^  yier  children, 
whatever  stock  was  standing  in  his  name  and  the  in- 
terest accumulating  thereon,  should  be  distributed  to 
Vol.  XI.  s 
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1 840.  his  aforesaid  children :  and  he  gave  and  bequeathed,  to 

*        ''  each  of  his  grandchildren  by  his  daughters  Mrs.  Sarah 

French         Wibon  and  Mrs.  Margaret  Anderson,  annually,  the  sum 
^      \  of  26/.  each,  to  be  paid  to  them  or  the  survivor  of  them, 

towards  their  education,  by  his  executors  thereinafter 
named :  and,  as  to  his  real  and  personal  property  in  the 
island  of  Tortola,  he  directed  that  the  same  should  be 
sold,  and  that  the  money  arising  therefrom  should  be 
invested  in  the  same  fund :  and  he  appointed  the  per- 
sons therein  named  his  executors. 

Mr.  and  Mrs.  Anderson  had  two  children  living  at 
the  testator's  death,  (both  of  whom  were  infants)  and 
one  bom  subsequently,  who  died  shortly  after  its  birth. 

A  petition  was  presented  by  Mr.  and  Mrs.  Anderson^ 
praying  that  the  rights  and  interests  of  Mrs.  Anderson 
and  her  children,  present  and  future,  under  the  bequest 
for  their  benefit,  might  be  ascertained.  The  petition 
now  came  on  to  be  heard. 

The  question  was  whether  Mrs.  Anderson  was  enti- 
tled to  the  5,000  /.  stock  for  her  separate  use  for  life 
with  remainder  to  her  children,  or  whether  she  and  her 
children  were  entitled  to  it  as  joint  tenants  or  tenants 
in  common. 

Mr.  Jacob  and  Mr.  James  Parker,  in  support  of  the 
petition,  cited  Morse  v.  Morse  (a). 

Mr.  Knight  Bruce,  for  the  children,  said  that  he  was 
placed  in  a  situation  of  some  difficulty,  as  it  would  be 
better  for  the  children,  in  some  respects,  to  take  after 
the  death  of  their  mother,  than  jointly  with  her. 

(fl)  Ante^  Vol.  II.  p.  485. 
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The  Vicb-Chancellor  : 

The  testator,  first  gives  a  legacy  of  5,000  /.  stock,  to 
his  sons,  in  trust  for  his  daughter,  Mrs.  Wilson,  so  as 
not  to  be  subject  to  the  debts,  acts  or  control  of  her 
husband;  and  then  he  gives  a  legacy  to  the  same 
amount  to  his  daughter,  Mrs.  Anderson,  in  trust  as 
aforesaid,  for  the  use  of  herself  and  children.  The 
words,  "  in  trust  as  aforesaid  "  clearly  mean  that  the 
income  of  the  fund  should  be  paid  to  her  for  her  sepa- 
rate use.  Therefore  the  testator  did  not  mean  that  the 
children  should  be  let  in  to  participate  with  their  mother, 
but  that  she  should  take  an  inteiest  in  the  fund,  for  her 
separate  use,  for  her  life,  with  remainder  to  her  children. 

_  • 

The  efiect  of  that  construction  will  be  to  let  in  all  the 
children,  whether  now  bom  or  hereafter  to  be  bom ; 
whereas,  if  I  were  to  hold  that  a  joint-tenancy  was 
created,  the  after-bora  children  would  be  excluded.    ^ 
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»^40 :  MORRICE  V.  LANGH  AM. 

14th  and  ]6th 

November.       •^ 
""■■       " '      XJ  Y  an  indenture  dated  the  12tli  of  April  1804,  and  by 

Deed.^         a  fine  and  recovery,  Francis  Tutte  conveyed  the  manors 

Shifiing-clause.   ^^  Goate  and  Belhurst,  in  Sussex,  together  with  divers 

appointment,     farms  and  other  hereditaments  in  that  county,  to  the 

use  of  such  person  and  persons  and  for  such  estate  and 
estates  as  he  should,  by  deed  or  will,  appoint,  and,  in  de- 
T.  settled  his  fault  of  appointment,  to  the  use  of  himself  in  tail,  with 
to  a  creneral  remainder  to  the  use  of  James  Langham  esq.,  after- 
power  of  ap-  wards  Sir  James  Langham  bart.,  therein  described  as 
pointment  m       ^^le  second  son  of  Sir  James  Langham  of  Cottesbrooh 

himself  in  tail, 

remainder  to  J,  L.  and  his  sons  in  strict  settlement,  remainder  to 
L.  C.  for  life  &c. :  provided  that  if  J.  L.j  or  any  issue  male  of  his 
body  should  become  entitled,  in  possession,  to  his  father's  family 
estates,  then  the  uses  before  declared  of  TJ%  estates,  for  the  benefit 
of  him  or  them  who  should  so  become  entitled,  and  for  the  benefit 
of  his  or  their  issue  male,  should  cease,  and  those  estates  should  ^ 
over  as  if  the  person  or  persons  so  becoming  entitled,  were  dead 
without  issue  male.     T.  by  his  will,  appointed  his  estates  to  J,H.  L. 
(the  eldest  son  of/.  L.)  and  his  sons  in  strict  settlement,  remainder 
to  the  heir  of  H,  H,  deceased :  provided  that  if  anv  tenant  for  life 
in  possession  under  the  will,  should  become  entitled,  in  possession, 
to  /.  L.^s  family  estates,  his  interest  in  the  devised  estates,  should 
cease,  and  those  estates  go  over  to  the  person  next  in  remainder 
under  the  will,  as  if  the  tenant  for  life  were  dead.    The  testator 
then  gave  all  the  rest  and  residue  of  his  real  and  personal  estates,  to 
y/.  i/.  iS.,  his  executors  &c.    J,  L.  became  entitled  in  possession  to 
his  father's  family  estates  in  the  testator's  life.     The  testator  died  in 
1824;  u(K>n  which,  /.  H,  L.  entered  upon  his  estates  under  the 
will.    J,  L,  died  in  1833,  upon  which  J.  H,  L.  became  entitled  in 
possession  to  the  family  estates.     He  had  no  son.    The  rents  of 
T.'s  estates,  accruing  between  1833  and  J.  H,  L.'s  death   or  his 
having  a  son,  were  claimed  by  A,  H,  S.  as  being  appointed  to  him 
by  the  residuary  clause:  and  L.  C.  and  H,  L.  (the  second  son  of 
J.  L»)  claimed  them,  adversely  to  each  other,  under  the  limitations 
in  default  of  appointment,  in  T.'s  settlement.    The  Court  decided 
against  A,  H.  S's  claim ;  and,  at  the  request  of  counsel,  sent  a  case  to 
law,  as  to  the  claims  of  L.  C.  and  H.  L.,  notwithstanding  the  legal 
interest  in  T.'s  estates,  was  vested  in  trustees,  and  the  Court  had  very 
little  doubt  upon  the  question. 
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in  die  county  of  Northampton  bart.  deceased,  for  his 
life,  with  remainder  to  the  use  of  trustees  during  the 
life  of  James  Langham  in  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  James  Langham,  successively,  in  tail  male, 
with  remaifider  to  Langham  Christie  esq,  for  his  life, 
with  divers  remainders  over:  and  in  the  indenture  was 
contained  a  proviso  in  the  words  following :  '^  Provided 
always  and  it  is  hereby  agreed  and  declared,  by  and 
between  the  parties  to  these  presents,  to  be  the  true 
intent  and  meaning  of  them  and  of  these  presents,  that, 
»  case  the  said  James  Langham,  or  any  issue  male  of 
his  body,  shaU  become  entitled  to  the  possession  or  to  the 
receipt  of  the  refits  and  profits  of  the  family  estates  late 
of  the  said  Sir  James  Langham  deceased,  to  the  amount 
of  1,000/.  per  annum,  over  and  above  all  outgoings  and 
reprises,  then  and  in  every  such  case  the  use,  limitation 
and  estate,  uses,  limitations  and  estates  hereinbefore 
BmUed,  expressed,  declared  and  contained  of  and  con- 
cerning the  said  hereditaments  and  premises  whereof  a 
fine  ^d  recovery  are  covenanted  and  intended  to  be 
levied  and  suffered  as  aforesaid,  to  or  for  the  benefit  of 
him  or  them  who  shall  so  become  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  the  family 
estates  of  the  said  Sir  James  Langham,  or  any  of  them, 
to  the  amount  of  1,000  Z.  per  annum  as  aforesaid,  and 
to  or  for  the  benefit  of  the  issue  male  of  such  person  or 
persons  so  becoming  entitled,  shall  cease,  determine  and  be 
absolutely  null  and  void,  and  then  and  in  every  such 
case,  all  and  singular  the  said  hereditaments  and  pre- 
mises shall,  immediately  thereupon,  from  time  to  time, 
diyest  out  of  the  person  or  persons  so  becoming  enti- 
tled, and  shall  go  over  in  such  and  the  same  manner,  to 
all  intents  and  purposes,  as  if  such  person  or  persons 
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80  becoming  entitled  were  actually  dead  wiihout  tone 
male:' 

Francis  Tutte  made  his  will,  bearing  date  the  24th  of 
June  1820,  and  thereby,  in  pursuance  of  the  power 
reserved  to  him  by  the  indenture  of  the  12th  of  April 
1804,  and  of  all  other  powers  &c«,  appointed  all  the 
said  manors  and  other  hereditaments  to  the  use  that 
ttouisa  Wainwright  should  receive,  during  her  life,  an 
annuity  of  100 /.,  and,  subject  thereto,  to  the  use  of 
Alexander  Hale  Strongy  since  deceased,  and  the  Plain- 
tiffs, their  heirs  and  assigns,  upon  certain  trusts  for 
raising  the  sum  of  12,000/.,  to  be  considered  as  part 
of  the  testator's  personal  estate,  and,  subject  thereto, 
he  thereby  directed  and   appointed  that  Strong  and 
the  Plaintiffs  and  the  survivor  of  them  and  the  heirs 
and  assigns  of  such   survivor,  should  stand  seised  of 
(and  he  did  thereby  limit  and  appoint  the   same  ac- 
cordingly)  all  the  said  manors   and   other  heredita- 
ments, to  the  use  of  James  Hay  Langkam  the  eldest 
son  of  Sir  James  Langham  of  Cottesbrook  Hall  in  the 
county  of  Northampton  bart.  (Sir  James  Langham  being 
the  same  person  as  in  the  indenture  was  mentioned  as 
James  Langham  esq.)  and  his  assigns  for  his  life,  with 
remainder  to  the  use  of  John  Lupton  and  WUkntghby 
Rackhamj  and  their  heirs,  during  the  life  of  James  Hay 
Langham,  upon  trust  to  preseiTC  the  contingent  uses 
and  estates  thereinafter  limited,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  James  Hay  Langham, 
successively,  in  tail  male,  with  remainder  to  tlie  use  of 
the  right  Iteirs  of  Herbert  Hay  esq.  deceased,  for  ever: 
and  in  the  will  were  contained  provisoes  in  the  follow- 
ing words :  **  Provided  always  and  it  is  my  will  and 
meaning  that  each  person  who,  by  virtue  of  any  of  the 
uses,  limitations  or  provisions  herein  contained,  shall,  for 
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the  time  being ^  be  tenant  for  life  in  possession  of  the  said 
manars,  hereditaments  and  premises,  or  of  any  part 
thereof y  and  shall,  at  the  same  time,  become  entitled  to 
the  settled  estates  of  Sir  James  Langham  of  Cottesbrook 
Hall,  in  the  said  county  of  Northampton  bart.,  so  as  to 
be  ifi  the  actual  receipt  of  the  rents  thereof ,  then  and  in 
every  such  case  and  thenceforth,  the  estates  and  interests 
hereinbefore  limited  to  every  tenant  for  life  respectively, 
of  and  in  the  said  manors,  hereditaments  and  premises 
hereby  limited,  as  shall  become  so  entitled  in  possession  to 
said  settled  estates  of  the  said  Sir  James  Langham,  shall 
cease  and  determine :  provided  also  aad  it  is  my  will  and 
meaning  that  every  person  who,  according  to  the  uses, 
limitations  or  provisions  herein  contained,  shall,  for  the 
time  being,  be  tenant  in  tail  in  possession  of  the  said 
manors,  hereditaments  and  premises  hereinbefore  limited, 
and  shall,  at  the  same  time,  become  entitled  to  the  said 
settled  estates  of  the  said  Sir  James  Langham,  so  as  to 
be  in  the  actual  possession  or  in  the  actual  receipt  of  the 
rents  and  profits  thereof,  then  and  in  every  such  case 
and  thenceforth  the  estate  tail  which  every  such  person 
shall,  by  virtue  of  any  of  the  trusts,  limitations  or  pro- 
visions, be  seised  of  or  entitled  to,  of  or  in  the  said 
manors,  hereditaments  and   premises  hereby  limited, 
shall  cease  and  determine ;  and  in  either  of  the  cases 
last   before  mentioned,   the   said   manors,   messuages, 
lands,  tenements,  hereditaments  and  premises  hereby 
directed,    limited    and   appointed   as  aforesaid,   shall, 
immediately  thereupon,  go  over  to  the  person  next  in 
remainder  under  the  limitations  aforesaid,  in  the  same 
manner  as  the  said  person  so  next  in  remainder  would 
take  the  same  by  virtue  of  this  my  will,  if  the  person 
so  becoming  entitled  to  the  said  settled  estates  of  the  said 
Sir  James  Langham,  being  tenant  for  life,  was  dead,  or, 
being  tenant  in  tail,  was  dead  without  issue  male.''    The 
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testator  then  devised  his  copyhold  and  customary  estates 
to  Strong,  his  heirs  and  assigns,  upon  such  trusts,  and 
with,  under  and  subject  to  such  powers,  provisoes  and 
limitations,  and  to  and  for  such  intents  and  purposes  as 
would  nearest  and  best  correspond  with  the  uses  and 
trusts  thereinbefore  limited  of  and  concerning  his  manors 
and  freehold  hereditaments  thereinbefore  directed,  ap- 
pointed and  Umited.  And,  as  to  all  the  rest  and  residue 
of  his  real  and  personal  estates  of  every  nature  and  kind 
whatsoever,  he  gave  and  bequeathed  the  same  to  Strong 
and  the  Plaintiffs,  and  their  and  each  of  their  heirs,  ex- 
ecutors, administrators  or  assigns,  in  equal  third  parts, 
according  to  the  nature  and  quality  of  the  same  estates 
respectively,  in  manner  following  :  that  is  to  say,  as  to 
one  equal  third  part,  unto  Alexander  Hah  Strong,  his 
heirs,  executors,  administrators  or  assigns  for  ever ;  as 
to  one  other  equal  third  part  thereof,  unto  the  Plaintiff 
F.  JE.  Morrice,  his  heirs,  executors,  administrators  and 
assigns  for  ever;  and,  as  to  the  remaining  third  part 
thereof,  unto  Alexander  Hale  Strong  and  the  Plaintiffs 
and  to  the  survivors  and  survivor  of  them,  his  heirs, 
executors,  administrators  or  assigns,  upon  certain  trusts 
therein  mentioned. 


The  testator  died  without  issue  on  the  13th  of  January 
1824  ;  and,  upon  his  decease,  Sur  James  Hay  Langkam, 
the  first  tenant  for  life  named  in  the  will,  entered  into 
and  had  ever  since  continued  in  the  possession  or  receipt 
of  the  rents  and  profits  of  the  freehold  and  copyhold 
hereditaments  appointed  and  devised  as  hereinbefore 
mentioned. 


On  the  14th  of  April  1833,  Sir  James  Langham,  in 
the  indenture  called  James  Langham  esq.,  died,  leaving 
Sir  James  Hay  Langham,  his  eldest  son  him  surviving 
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who,  thereupoq,  became  entitled  to  his  father's  settled 
estates,  mentioned  in  the  willy  of  the  clear  annual  value 
of  several  thousand  pounds ;  and  he,  accordinglyi  en- 
tered into  the  actual  possession  or  receipt  of  the  rents 
of  those  estates :  and  the  bill,  after  stating  as  above, 
alleged  that,  thereupon,  the  estate  and  interest  limited, 
by  the  will,  to  Sir  James  Hay  Langham^  of  and  in  the 
freehold  and  copyhold  estates  comprised  in  and  re- 
spectively appointed  and  devised  by  the  will,  did,  alto- 
gether, cease  and  determine  under  and  by  virtue  of  the 
proviso  in  the  will  in  that  behalf  contained.    The  bill 
further  alleged  that,  at  the  time  when  Sir  James  Hay 
Lcmgham  became  entitled  to  the  said  settled  estates, 
he  had  not,  nor  had  he  at  any  time  had  any  issue ; 
and  that  the  Plaintiffs  were  advised  that,  upon  Sir 
James' Hay  Langham  becoming  so  entitled  as  afore- 
said, they  themselves,  together  with  Strong  or  his  repre- 
sentatives, became  entitled,  under  the  residuary  devise 
in  the  will,  as  tenants  in  common  in  equal  undivided 
third  parts,  according  to  their  respective  interests,  to 
the  freehold  and  copyhold  estates  so  respectively  ap- 
pointed and  devised  as  aforesaid  by  Francis  Tutte,  for 
an  estate  or  interest  during  the  life  of  Sir  James  Hay 
Langham,  or  until  he  should  have  a  son,  the  Plain- 
tiffs being  advised  that  the  residuary  devise  in  Francis 
Tutte*»  will,  included  and  passed  such  interest  in  the  real 
estates  comprised  in  the  indenture  of  the  12th  of  April 
1B04  and  appointed  by  the  testator  as  aforesaid,  and  also 
in  the  copyhold  estates  devised  by  his  will,  as  was  not 
otherwise  disposed  of  by  the  appointment  and  devise 
contained  in  the  will ;  more  especially  as  the  testator,  at 
the  time  of  making  his  will,  had  no  freehold  estate  ex- 
cept the  estates  comprised  in  the  indenture  of  the  12th 
of  April  1804 :  that  Strong  died  on  the  2d  of  May  1824, 
having  appointed  three  persons,  of  whom  George  Law 
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was  the  survivor,  his  executors :  that,  in  December 
1824,  the  Plaintifis  made  a  mortgage  in  fee  of  the 
testator's  freehold  estates,  for  the  purpose  of  raising  the 
12,000/.,  and  that  sum  still  remained  due  on  the  mort- 
gage :  that,  under  the  circumstances  aforesaid,  the 
Plaintiffs  were  uuable  to  recover  possession  of  the 
estates,  at  law ;  but  they,  being  entitled,  together  with 
Qeorge  Law,  to  such  interest  in  those  estates  as  before 
mentioned,  had  requested  Sir  James  Hay  Langham 
to  account  for  the  rents  of  the  freehold  and  copy- 
hold estates  received  by  him  since  the  death  of  his 
father^  and  to  let  the  Plaintiffs  into  possession  of 
two  undivided  third  parts  of  the  same;  but  Sir 
James  Hay  Langham  had  refused  so  to  do,  pretending 
that,  notwithstanding  the  circumstances  before  men* 
tioned,  he  was  entitled  to  a  present  interest  in  the  estates 
by  virtue  of  the  will  or  some  other  legal  instrument ; 
but  the  Plaintiffs  charged  the  contrary,  and  that  the 
estate  for  life  limited  to  Sir  James  Hay  Langham  by 
the  will,  had  ceased  aud  determined  as  before  men- 
tioned :  that  Langham  Christie  pretended  that  he  was, 
under  the  circumstances  before  mentioned,  entitled  to 
the  aforesaid  interest  in  the  freehold  estates  and  the 
rents  and  profits  thereof;  but  the  Plaintiffs  chaiged 
the  contrary :  that  Edward  Ayshford  Sanford  claimed 
to  be  the  heir  at  law  of  Herbert  Hay^  and  to  be  en- 
titled, as  such,  to  the  freehold  and  copyhold  estates 
during  the  life  of  Sir  James  Hay  Langham  ;  but  which 
claim  was  wholly  unfounded :  that  Herbert  Langham, 
who  was  the  second  son  of  Sir  James  Langham,  men- 
tioned in  the  indenture  as  James  Langham,  esq.  also 
claimed  to  be  entitled  to  the  freehold  estates  during  the 
life  of  Sir  James  Hay  Langham,  under  the  indenture  of 
the  12th  of  April  1804;  although,  as  the  Plaintiffs 
charged,  all  the  limitations,  in  that  indenture  contained, 
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to  or  in  favour  of  the  issue  male  of  Sir  James  LanghoMf 
had  been  defeated  by  the  effect  of  the  proviso  before  set 
Ibrth ;  inasmuch  as  Sir  James  became  entitled,  in  his 
lifetime,  to  the  family  estates  mentioned  in  that  proviso : 
that  John  Lupion  insisted  that,  under  the  limitations 
contained  in  the  will,  the  first  estate  thereby  limited, 
after  the  estate  for  life  to  Sir  James  Hay  Langhamf  of 
and  in  the  freehold  estates,  was  then  vested  in  him  as 
having  survived  his  co-trustee,  Rachham. 
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The  bill  prayed  that  it  might  be  declared  that,  upon 
Sir  James  Hay  Langham  becoming  entitled  to  the  set- 
tled estates  upon  the  decease  of  his  father  Sir  James 
Langham^  the  Plaintiffs,  together  with  Strong*s  repre- 
sentatives, became  entitled,  under  the  residuary  devise  or 
appointment  in  the  testator's  will,  to  the  rents  of  the 
freehold  and  copyhold  estates,  thereby  appointed  and 
devised,  during  Sir  James  Lartgham*s  life,  or  until  he 
should  have  a  son ;  and  that  he  might  be  decreed  to 
deliver  up  the  possession  of  those  estates  to  the  Plain- 
tiffs and  to  George  Law^  and  that  an  account  might  be 
taken  of  the  rents  and  profits  thereof  come  to  the  hands 
of  Sir  James  Hay  Langham  since  his  father's  death,  and 
for  a  receiver. 


Mr.  Wigram  and  Mr.  Sidebottom,  for  the  Plaintiffs, 
said  that  the  testator,  when  he  mentioned,  in  his  will, 
the  estates  which  were  subject  to  the  power,  spoke  of 
them  as  his  estates;  therefore,  when  he  used,  in  the 
residuary  clause,  the  expression,  all  his  real  estates,  he 
must  have  meant  to  include  his  estates  subject  to  the 
power,  of  which  he  was  virtually  the  owner,  as  well  as 
his  copyhold  estates ;  and,  moreover,  that  the  testator, 
throughout  his  will,  had  manifested  an  intention  that 
his  estates  subject  to  the   power,  and  his  copyhold 
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estates,  should  go  and  be  enjoyed  together :  and,  con- 
sequently, the  rents,  accrued  in  respect  of  the  former  as 
well  as  the  latter  estates,  since  Sir  Jame$  Hay  Lang^ 
ham  had  become  entitled,  in  possession,  to  the  settled 
or  family  estates  at  Cottesbrookg  not  being  expressly 
disposed  of  by  the  will,  passed,  by  the  residuary  clause, 
to  the  Plaintiffs  and  to  George  Law  as  representing 
Strong :  that  Herbert  Langham  could  have  no  right  to 
the  rents  in  question,  as  he  claimed  under  the  deed, 
and,  -  by  the  shifting  clause  in  it,  Sir  James  Langham, 
when  he  became  entitled  to  the  Cottesbrook  estates,  for- 
feited the  testator's  estates,  not  only  for  himself,  but  for 
his  issue-male :  that  the  heir  of  Herbert  Hay  was  not 
entitled  to  the  rents,  as  he  was  not  to  take  any  interest, 
in  the  testator's  estates,  until  Sir  James  Hay  Langham 
should  die  without  issue-male.  Stanley  ▼.  Stanley  (a), 
Churchill  V.  Dibben  (fi),  Dillon  v.  Dillon  (c),  Standen  v. 
Standen  (d),  Walker  v.  Mackie  (c),  Hughes  v.  Tumeric/), 
Margaret  Podger*s  Case(g). 

Mr.  Law  appeared  for  the  Defendant  George  Law, 
who  was  in  the  same  interest  as  the  Plaintiffs. 

Mr.  Lutwyche,  for  Sir  James  Hay  Langham,  said  that 
he  submitted  his  interest  to  the  judgment  of  the  Court. 

Mr.  Jacob  and  Mr.  James  Parker  for  Langham 
Christie  I 

Mr.  Z.  Christie  claims,  under  the  deed,  every  thing 
that  wais  not  well  appointed  by  the  testator ;  and,  there- 
fore, he  claims  the  rents  accrued  and  to  accrue  in  respect 


(a)  16  Ves.  491. 

(p)  Lord  Kenyon's  Cases, 
Vol.  II.  Part  3,  p.  68 ;  and 
ante.  Vol.  IX.  p.  447,  note. 

(c)  1  Ball.  &  Beatt.  77. 
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of  the  estates  subject  to  the  power^  irom  the  death  of 
Sir  James  Langham  until  Sir  James  Hay  Langham  dies 
or  has  a  son^  those  rents  being  clearly  undisposed  of 
by  the  will. 

The  testator  has  divided  his  will  into  two  distinct 
parts;  one  is  the  appointing  part,  and  the  other  the 
devising  part.  The  appointing  part  ends  with  the  pro- 
visoes: then  follows  the  devising  part,  in  which  the 
residuary  clause  occurs.  In  the  former  part,  he  con- 
stantly uses  the  words,  *  direct  and  appoint;'  but  he 
never  uses  those  words  in  the  latter  part.  When  a  tes- 
tator speaks  of  Aur  estates,  he  always  means  the  estates 
in  which  he  has  a  devisable  interest ;  and  it  is  plain, 
throughout  the  will,  that  the  testator  understood  the 
distinction  between  power  and  ownership.  The  rents 
in  question,  then,  being  unappointed,  we  look  back  to 
the  deed  in  order  to  ascertain  who  is  entitled  in  default 
of  appointment,  and  there  we  find  that  Langham  Chris' 
tie  is  that  person ;  and,  consequently,  he  is  entitled  to 
the  rents.  Hopkins  v.  Hopkim  (A),  Carr  v.  Lord  JBr- 
roU  (i).  Doe  v.  Heneage  (i),  Lewis  v.  Lewellgn  (/), 
Napier  v.  Napier  (m). 

Mr.  Hodgson  and  Mr.  James  Russell^  for  the  Defend- 
ant Sanford,  the  right  heir  of  Herbert  Hat/j  contended 
that  their  client  was  entitled  to  the  rents  in  question,  as 
being,  in  the  language  of  the  shifting  clause,  ^'  the  per- 
son next  in  remainder : ''  that  is,  the  next  vested  remain- 
der-man under  the  limitations  of  the  will :  that  those 
limitations  were  all  of  them  limitations  of  equitable 
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estates:  that  although  Sir  James  Hay  Zan^Aam's interest 
in  the  estates  subject  to  the  power,  had  ceased,  yet,  ac* 
cording  to  Lord  Keny<yiC%  judgment  in  Doe  ▼•  Heneagej 
the  interest  of  Lupton  and  RacAham,  the  trustees  to 
preserve  contingent  remainders,  remained  undivested; 
and,  in  the  events  that  had  happened,  they  were  trustees 
for  the  Defendant  Sanford,  as  the  only  person  having 
a  vested  remainder  in  the  estates ;  and  that,  when  any 
one  of  the  prior  contingent  remainders  took  effect,  then 
the  same  trustees  would  be  trustees  for  the  person  in 
whom  that  remainder  should  vest.  Carr  v.  Lard£rroU, 
and  Stanley  v.  Stanley. 


Mr.  Knight  Bruce  and  Mr.  RomiUyj  for  Herbert 
Lanyham,  the  second  son  of  Sir  James  Langham  and 
the  eldest  brother  of  Sir  James  Hay  Langham,  said 
that  their  client  claimed  the  rents  in  question  as  being 
undisposed  of,  and  that  his  claim,  like  Mr.  Langham 
Christie's,  was  under  the  deed  of  April  1804 :  that 
Mr.  Hodgson  had  commented  on  Doe  v.  Heneage, 
Carr  v.  Lord  Erroll,  and  Stanley  y.  Stanley ;  but  had 
not  noticed  Hopkins  v.  Hopkim,  the  slightest  reference 
to  which  would  show  that  any  claim  on  the  part  of  the 
heirs  of  Herbert  Hay,  was  quite  out  of  the  question : 
that  there  was  no  limitation,  in  the  deed,  to  the  issue  of 
Sir  James  Langham,  eo  nomine ;  but  his  sons  were  to 
take  as  purchasers  :  tliat  the  legitimate  construction  of 
the  proviso  in  the  deed  was  that  it  caused  a  cesser 
of  the  estate  of  that  individual  only  who  succeeded  to 
the  Cottesbrooh  estate  ;  and  that  it  did  not  import  that, 
if  the  estate  of  one  individual  ceased  on  his  becoming 
entitled  to  the  Cottesbrooh  property,  the  estate  of  another 
individual  also  should  cease :  that  the  words  *  issue 
male '  had  no  bearing  on  the  cesser  of  a  tenancy  for 
life,  but  applied  to  the  cesser  of  a  tenancy  in  tail :  tliat 
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Cotteshrook  estate,  the  case  was  the  same  as  if  his  life- 
estate  had  been  struck  out :  that  the  question  was,  in 
fiict,  a  legal  one,  and,  therefore,  it  ought  to  be  submitted       Lawouam 
to  a  court  of  law. 


MORRICB 


The  following  cases  were  referred  to  by  Mr.  Romilly, 
as  showing  that  the  rents  were  undisposed  of:  Bennett 
y.  Aburrow{n\  Lowes  v.  Hackward  (p),  and  Doe  ▼• 
Bird(p). 

Mr.  Cockerell  for  the  Defendant  LuptotL 

Mr.  Bacon,  for  William  Youatt  and  Mary  his  wife, 
who  had  been  brought  before  the  Court  by  supple- 
mental bill,  said  that  Mrs.  Youatt  was  the  testator's 
heir,  and  claimed  what,  if  anything,  was  undisposed 
of. 

Mr.  Wiffram,  in  reply,  said  that  neither  the  heir  of 
Herbert  Hay,  nor  the  heir  of  the  testator,  was  entitled 
to  the  rents  in  question :  Carrick  v.  Errington  (q),  where 
Lord  King,  C,  said  that,  if  an  estate  once  went  to 
a  remote  remainder-man,  it  could  not,  afterwards,  go 
back  to  any  person  claiming  under  a  prior  limitation : 
that  the  Plaintiffs  and  the  Defendant,  Law,  were  un- 
questionably entitled  to  the  undisposed  of  rents  of  the 
copyhold  estates,  and  that  they  were  also  entitled  to  the 
tmdisposed  of  rents  of  the  estate^s  subject  to  the  power, 
as  the  testator,  throughout  his  will,  had  called  those 
estates  his  estates. 

The  Vice-Chancellor  : 
In  this  case  there  are  four  questions  raised.    The  first  16th  November, 
is  that  which  Mr.  Wigram  has  argued  for  the  Plaintiffs, 

(fi)  8  Ves,  609.  (p)  11  East,  49. 

(0)  18  Ves.  i68.  (y)  9  P.  W.  361. 
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and  which  will  depend,  entirely,  upon  the  construction 
of  Mr.  Tutte^s  will,  as  contrasted  with  the  nature  of  the 
estate  which,  Mr.  Wigram  has  contended,  was  the  sub- 
ject of  devise :  I  mean  with  respect  to  the  limitations 
that  had  been  made  of  it  by  the  deed  of  April  1804. 

Supposing  that  the  claim  of  the  PluntifTs  is  out  of 
the  way,  then  there  are  the  three  questions  that  have 
been  raised  on  behalf  of  the  right  heir  of  Herbert  Hay ; 
on  behalf  of  Mr.  Langham  Christie,  and  on  behalf  of 
Mr.  Herbert  Langham :  and,  as  to  some  of  those  ques- 
tions, it  seems  to  me  that  there  is  no  doubt  at  all. 


With  respect,  first  of  all,  to  the  claim  of  the  Plain- 
tiffs.   The  estate  in  question  was,  by  deed  and  fine  and 
recovery,  settled  to  such  uses  as  Mr.  Tutte  should 
appoint,  generally,  and,  in  default  of  appointment,  to 
him  in  tail,  and  then  with  remainders  over ;  but,  as  I 
understand  it,  there  was  no  remainder  in  fee  to  him. 
Then,  that  being  so,  Mr.  Tutte  makes  his  will  in  the 
year  1820;  and  he  makes  it  in  this  form:  First,  he 
desires  that  all  his  just  debts,  funeral  and  testamentary 
expenses,  may  be  paid  and  satisfied :  secondly,  in  pur- 
suance of  the  power  and  authority  reserved  to  him  by 
the  indenture  (which  he  describes),  he  directs,  limits  and 
appoints  all  that  the  manor  See.  (describing  the  parcels 
at  considerable  length)  to  the  use  and  intent  that  Louisa 
Wainright  may  receive  an  annuity,  with  remainder  to 
the  use  of  three  gentlemen,  their  heirs  and  assigns,  on 
the  trusts  following,  that  is,  in  trust  to  raise  a  sum  of 
12,000  L  in  a  given  manner,  and,  subject  thereto,  to  the 
use  of  James  Hay  Langham  for  his  life,  with  remainder 
to  trustees  to  preserve,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  the  right 
heirs  of  Herbert  Hay,    Then  there  are  certain  provisoes 
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upon  which  I  shall  comment  presently ;  and,  after  the 
provisoes,  there  comes  this  devise :  "  I  give  and  devise 
all  and  every  my  copyhold  and  customary  messuages, 
cottages  and  hereditaments,  with  their  and  every  of 
their  rights,  members  and  appurtenances,  unto  the  said 
Alexander  Hale  Strong,  his  heirs  and  assigns,  according 
to  the  custom  of  the  several  manors  whereof  such  copy- 
hold or  customary  hereditaments  are  holden,  neverthe- 
less upon  such  trusts,  and  with,  under  and  subject  to 
sach  powers,  provisoes  and  limitations,  and  to  and 
for  such  intents  and  purposes  as  will  nearest  and  best 
correspond  with  the  uses  and  trusts  hereinbefore  limi- 
ted of  and  concerning  my  said  manors  and  freehold  he- 
reditaments hereinbefore  directed,  appointed  and  limi- 
ted. ''  Then  he  disposes  of  his  books  :  and  then  there 
comes  the  residuary  clause :  ^'  And  as  to  all  the  rest 
and  residue  of  my  goods  and  chattels,  and  real  and  per- 
sonal estates,  of  every  nature  and  kind  soever,  including, 
in  the  latter,  the  aforesaid  sum  of  12,000  /.  or  such  part 
thereof  as  I  shall  not  give  and  bequeath  by  some  codi- 
cil or  codicils  to  this  my  will,  or  some  paper  writing 
purporting  to  be  a  codicil,  I  give  and  bequeath  the  same  " 
unto  the  said  three  gentlemen ;  and  then  he  divides  it 
between  them  in  three  parts. 


1840. 

MORRICB 

T?. 

Lanoham. 


It  has  been  said  that,  inasmuch  as,  in  the  events  that 
have  happened,  a  certain  portion  of  interest  in  the 
estates  which  were  the  subject  of  the  appointment,  has 
not  gone  according  to  the  appointment,  it  has  passed 
by  the  residuary  devise ;  and  it  has  been  said  that  the 
expression :  "  the  rest  and  residue  of  my  goods  and 
chattels  and  real  and  personal  estates,  '*  includes  that 
interest.  With  respect  to  the  copyholds,  the  fee  simple 
of  which  was  devised  to  trustees  upon  such  trusts  as 
would  most  nearly  correspond  with  the  limitations  of  the 

Vol.  XI.  T 


274 


CASES    IN    CHANCERY. 


1840. 


MORRICE 

Lakguam. 


freeliold  estates,  those  copyholds  being  the  testator's 
estate  in  the  ordinary  sense  of  the  word,  it  is  perfectly 
plain,  1  think,  that,  so  far  as  the  trusts  which  were  de- 
clared of  them  by  the  will  did  not  eventually  exhaust 
the  whole  beneficial  intei'est,  the  surplus  of  the  beneficial 
interest  would  pass  by  the  residuary  devise* 

But  then  it  is  said  that  the  surplus  of  the  freehold 
estates  also  has  passed  by  the  residuary  devise.  Now 
I  must  confess  that,  afler  reading  the  will  and  at- 
tending to  the  argument,  it  is  quite  clear  to  me  that  it 
did  not :  because  the  case  of  Standen  v.  Standen  and 
cases  of  that  kind,  appear  to  me  to  have  nothing  to  do 
with  the  matter.  The  question  is  whether,  on  the  face 
of  the  will,  it  appears  that  there  was  an  intention,  in  the 
testator,  to  pass,  by  devise,  every  portion  of  the  estate 
which  was  subject  to  his  appointment.  In  my  opinion  it 
is  quite  impossible  for  any  body  to  look  at  this  will, 
without  seeing  that  the  testator  has  divided  it  into  two 
parts,  and  that  the  second  part  is  made,  wholly  and  exclu- 
sively, to  be  applicable  to  the  subject  of  the  freehold 
estates  over  which  he  had  the  power.  He  begins  the 
clause  by  saying  :  •*  And  secondly  in  pursuance  of  the 
power  ;*'  and  he  confines  himself  entirely  to  the  execu- 
tion of  the  power ;  and  then  he  finally  ceases  to  notice 
the  estate  which  was  subject  to  the  power.  When  he 
comes  to  that  clause  in  which  he  directs  the  trusts  to 
which  the  copyholds  are  to  be  subject,  and  in  which  he 
refers  to,  ^'  my  said  manors  and  freehold  hereditaments 
hereinbefore  directed,  appointed  and  limited,''  it  is  quite 
plain  that  he  had  completely  exhausted  his  power,  and 
appointed  the  whole  fee  simple. 

But  then  it  is  said  that  he  has  referred  to  the  estates 
over  which  be  had  the  power,  by  the  term,  "  my  "  in  the 
residuary  clause ;  because,  in  the  course  of  declaring 
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the  tmsts  concerning  the  fee  of  the  freehold  heredita* 
ments  which  were  appointed  to  the  trustees,  he  has  used 
the  expression  ''  my  manorsi  farms  and  lands  called 
Goate/*  The  answer  to  that  is  that,  there,  he  is  only 
describing  the  particular  order  in  which  the  sum  of 
12,000  /.  shall  be  raised ;  first  of  all,  a  certain  portion 
of  the  estate  is  to  be  applied,  and  then  another  portion, 
and  then,  in  speaking  of  the  parts,  he  speaks  of  them, 
simply,  as  ''my  manors,  farms  and  lands  called  Goate 
and  my  farm  called  Glynd ''  8cc.  But  it  is  quite  plain 
that,  by  the  expression,  ''  my,**  he  did  not  mean  to 
appropriate  to  himself  in  fee  simple  those  estates  the 
fee  simple  whereof  he  had  before  exhausted  by  the 
appointment  which  he  had  made.  In  my  opinion,  there- 
fore, the  true  construction  of  the  will  is  that,  though  the 
rents  of  the  copyholds  pass,  because  they  were  the 
testator's,  strictly  speaking,  the  interest  in  the  freeholds 
which  eventually  became  unappointed,  did  not  pass  by 
the  residuary  devise. 


1840. 
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If  then  the  claim  of  the  Plaintiffs  is  out  of  the  ques- 
tion, I  must  consider  the  three  next  claims,  which  are 
opposed  to  each  other.  The  claim  which  has  been  made 
on  the  part  of  the  heir  of  Herbert  Htxy,  is  a  claim  which 
I  can  dispose  of,  because  it  is  merely  an  equitable 
claim ;  for  the  effect  of  the  appointment  was  to  vest  the 
whole  legal  estate  in  the  trustees ;  and,  therefore,  any 
interest  which  the  heir  of  Herbert  Hay  can  claim,  is 
purely  equitable.  But  then  how  does  that  stand  ?  In 
some  respects,  it  stands  in  common  with  the  claims  of 
the  other  claimants ;  but  I  have  always  understood  the 
rule  to  be  that,  whether  you  speak  of  the  residue  of  a 
fee-simple  estate  which  is  vested  in  a  testator  and  which 
iB  not  wholly  devised,  or,  whether  you  speak  of  an  estate 
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1840.  which  is  subject  to  limitations  liable  to  be  defeated  by 

the  exercise  of  a  general  power  of  appointmenti  if,  in 

oRRicB       ijj^  ^^^  case,  the  testator  does  not  devise  the  whole, 

1    «,^!,.«       what  is  not  devised  remains  in  him,  and,  in  the  other 

LiANGHAM.  *  ... 

case,  where  the  estate  is  subject  to  a  set  of  limitations, 
only  preceded  by  a  general  power  of  appointment,  what- 
ever is  not  exhausted  by  the  exercise  of  the  power, 
remains  subject  to  the  limitations. 

Then  let  us  see  how  the  matter  actually  stood  at  the 
time  of  tlie  testator's  death.  By  the  deed  of  1804,  the 
limitations  were  (putting  now  the  testator  out  of  con- 
sideration) to  Sir  James  Langham  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder 
to  Langham  Christie  for  life,  and  then  with  remainders 
over.  Sir  James  Langham  entered  into  possession  of 
the  Cottesbrook  estate  in  the  year  1812:  and  the  claim- 
ants make  no  dispute  about  this,  namely,  that  his  estate 
would  then  have  ceased.  The  testator  died  in  1820 ; 
and  Sir  James  Langham  died  in  1833.  Then  James  Hay, 
his  son,  was  the  person  on  whom  the  Cottesbrook  estate 
devolved.  Now,  if  the  appointment  had  not  been  made, 
James  Hay  Langham  would  have  been  tenant  in  tail  male 
of  the  testator's  estates  under  the  limitations  in  the  deed 
of  1804;  but,  under  the  will  of  1820  and  by  virtue  of 
the  appointment,  he  was  made  tenant  for  Ufe ;  and  the 
proviso  in  the  will  declared  that  if  any  person  who, 
under  the  limitations  of  the  will,  should  be  tenant  for 
life  in  possession  of  the  manors  and  hereditaments,  or  of 
any  part  thereof,  which  were  appointed  by  the  will, 
should,  at  the  same  time,  become  entitled  to  the  settled 
estates  of  Sir  James  Langham,  so  as  to  be  in  the  actual 
receipt  of  the  rents  thereof,  then  and  in  such  case  the 
estates  and  interests  thereinbefore  limited  to  every  such 
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tenant  for  life,  should  cease  and  determine.     That  is  a  1840. 

proviso  respecting  the  tenant  for  life.  Then  the  testator 
speaks  of  the  case  of  the  tenant  in  tail,  and  adds :  "  In 
either  of  the  cases  last  before  mentioned,  the  said  manors,  Langham, 
messuages,  lands,  tenements,  hereditaments  and  pre- 
mises hereby  directed,  limited  and  appointed  as  afore- 
said, shall,  immediately  thereupon,  go  over  to  the  person 
next  in  remainder  under  the  limitations  aforesaid,  in  the 
same  manner  as  the  said  person  so  next  in  remainder 
would  take  the  same  by  virtue  of  this  my  will  if  the  per- 
son so  becoming  entitled  to  the  said  settled  estates  of  the 
said  Sir  James  Langham,  being  tenant  for  life,  was  dead, 
or,  being  tenant  in  tail,  was  dead  without  issue  male." 
There  seems  to  be  no  doubt  whatever  that,  immediately 
upon  James  Hay  Langham  coming  into  possession  of 
the  settled  estates,  his  interest  in  the  estates  under  the 
will,  ceased ;  and  that,  in  fact,  has  raised  the  question. 
But  then  it  is  to  be  observed  that,  in  the  deed  of  1804, 
the  clause  was :  "  that  in  case  the  said  James  Langham 
or  any  issue  male  of  his  body,  shall  become  entitled  to 
the  possession  or  to*lhe  receipt  of  the  rents  and  profits 
of  the  family  estates  late  of  the  said  Sir  James  Langham 
deceased,  to  the  amount  of  1,000  L  per  annum  over  and 
above  all  outgoings  and  reprizes,  then  and  in  every 
such  case,  the  use,  limitation  and  estate,  uses,  limita- 
tions and  estates  hereinbefore  expressed,  declared  and 
contained  of  and  concerning  the  said  hereditaments  and 
premises  whereof  a  fine  and  recovery  are  covenanted 
and  intended  to  be  levied  and  suffered  as  aforesaid,  to 
or  for  the  benefit  of  him  or  them  who  shall  so  become 
entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  family  estates  late  of  the  said 
Sir  James  Langham  or  any  of  them,  to  the  amount  of 
1,000/.  per  annum  as  aforesaid,  and  to  or  for  the 
benefit  of  the  issue  male  of  such  person  or  persons  so 
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becoming  entitled,  shall  cease,  determine  and  be  abso* 
lutely  null  and  void ;  and,  then  and  in  every  such  case, 
all  and  singular  the  said  hereditaments  and  premises 
shall,  immediately  thereupon,  from  time  to  time,  divest 
out  of  the  person  or  persons  so  becoming  entitled,  and 
shall  go  over  in  such  and  the  like  manner,  to  all  intents 
and  purposes,  as  if  such  person  or  persons  so  becoming 
entitled,  were  actually  dead  without  issue  male/'  On 
the  part  of  the  heir  of  Herbert  Hay,  under  the  will,  it 
is  insisted  that  he  is  entitled :  but  then  the  argument 
for  him  is  this,  that  the  effect  of  the  shifting  clause  is 
to  destroy  the  life  estate  of  Sir  James  Hay  Langham,  to 
preserve  the  estate  of  the  trustees  to  preserve  contin- 
gent remainders,  and,  nevertheless,  to  give,  to  the  per- 
son who  would  take  in  remainder  provided  there  was 
no  issue  of  Sir  James  Hay  Langham^  those  rents  and 
profits  which,  on  the  &ce  of  the  trust  to  preserve  con- 
tingent remainders,  were  to  be  for  the  benefit  of  Sir 
James  Hay  Langham :  which  appears  to  me  to  have  the 
effect  of  making  the  heir  of  Herbert  Hay  take,  imme* 
diately,  as  the  next  person  in  remainder,  notwithstand- 
ing  the  estate  in  the  tnistees  to  preserve  contingent 
remainders  for  the  benefit  of  the  first  and  other  sons 
of  Sir  James  Hay  Langham;  which  I  take  to  be 
contraiy  to  law,  and  moreover  to  involve  this  sort  of 
contradiction;  namely,  that  though  the  trustees  were 
to  take  the  rents  and  profits  for  the  benefit  of  Sir 
James  Hay  Langham  and  his  estate  and  interest  is  to 
cease,  yet  they  are  to  hold  them  for  the  benefit  of  per- 
sons for  whom  they  are  in  no  sense  trustees,  any  other- 
wise than  as  they  might  be  trustees,  in  the  first  instance, 
to  preserve  the  estate  limited  contingently  to  the  firat 
and  other  sons  of  Sir  James  Hay  Langham,  and  so,  if  it 
were  necessary,  preserve  the  estate  to  the  right  heirs  of 
Herbert  Hay,  but  in  no  other  manner  whatever. 
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It  appears  to  me  that  it  is  quite  impossible  to  argue 
the  case  on  behalf  of  the  heir  of  Herbert  Hay,  without 
running  into  a  manifest  inconsistency,  and  without,  in 
effect,  contradicting  the  principle  of  Hopkins  v.  Hopkins 
and  other  cases  of  that  kind,  which  are  unquestionable. 
It  appears  to  me  that  the  real  effect  of  Stanley  v. 
Stanley,  Doe  v,  Heneage  and  Carr  v.  Lord  JErroll,  is 
this,  that  the  courts  are  bound  to  construe  the  words  of 
cesser,  as  near  as  they  possibly  can,  in  their  simple  and 
ordinary  sense*  and  my  opinion  is  that  there  is  no 
mode  whatever  of  construing  the  words  of  cesser  in 
the  will  of  Mr.  Tutte,  which  can  have  the  effect  of 
giving  any  interest  to  the  right  heirs  of  Herbert  Hay. 
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The  question  then  is  this  whether,  under  the  limita- 
tions in  the  deed  of  1804,  the  person  who  is  entitled  to 
take,  is  Mr.  Herbert  Langham  or  Mr.  Langham  Christie, 
Now,  with  respect  to  that,  I  think  that  the  point  is  rea- 
sonably clear ;  and,  if  the  parties  wish  it,  I  will  state 
my  opinion,  leaving  them  then  to  take  the  opinion  of 
a  court  of  law ;  or,  if  the  parties  prefer  it,  I  will  not 
^ve  my  opinion  and  send  the  question  to  a  court  of 
law. 

Mr.  Knight  Bruce  said  be  wished  that  a  case  should 
be  sent  to  a  court  of  law,  unprejudiced  by  his  Honor*^ 
opinion. 


Mr.  Jacob  said  that  it  was  not  the  course  of  the  Court 
to  send  a  case  to  law,  unless  it  wanted  the  assistance  of 
a  court  of  law  to  enable  it  to  decide  on  the  point  in  dis- 
pute and  the  question  arose  upon  the  limitation  of  a 
legal  estate ;  neither  of  which  circumstances  existed  in 
this  case ;  for  his  Honor  thought  the  point  was  reason- 
ably clear,  and  all  the  limitations  in  the  will,   were 
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1840.  limitations  of  equitable  estates,  the  legal  fee  having 

been  vested  in  the  Plaintiffs  and  A.  H.  Strong,  at  the 
commencement  of  the  will. 


MORRICE 
V, 

Lakguam.  xhe  Vice-Chancellor  : 

It  is  perfectly  true  that  the  question  relates  to  an 
equitable  interest;  but  nevertheless  the  right  depends 
upon  the  true  construction  of  the  shifting  clause  in  the 
deed  of  1804 ;  and,  though  I  have  very  little  doubt  as 
to  the  construction  of  it,  still  if  Mr.  Knight  Bruce  presses 
for  a  case  to  be  sent  to  law,  I  do  not  see  how  I  can 
refuse  it, 


The  decree  was  drawn  up  in  the  following  words: 
Declare  the  will  of  the  Rev.  Francis  Tutie,  the  testator 
in  the  pleadings  named,  well  proved,  and  that  the  same 
ought  to  be  established  and  the  trusts  thereof  performed. 
Declare  that,  according  to  the  true  construction  of  the 
testator's  will,  the  rents  and  profits  of  the  testator  s 
copyhold  estates,  as  from  the  i4th  day  of  April  1833, 
the  time  when  the  Defendant  Sir  James  Hag  Lang- 
ham  became  entitled  to  the  settled  estates  of  ISir  James 
Langham  of  Cottesbrook  Hall,  so  as  to  be  in  the  actual 
receipt  of  the  rents  thereof,  to  the  time  of  the  decease  of 
the  said  Sir  James  Hay  Langham  or  until  he  should 
have  male-issue,  passed,  by  the  residuary  devise  in  the 
will,  to  Alexander  Hale  Strong  deceased,  and  the  Plain- 
tiffs, Frederick  Edward  Morrice  and  Arnold  Wainwright, 
in  equal  third  parts,  in  manner  and  according  to  the 
directions  and  trusts  of  the  will.    And  declare  that  the 
^';e-r*^*^    —  ^'     rents  and  profits,  of  the  freehold  estates  in  question  in 


-A 


'^  /^^  these  suits,  accrued  and  to  accrue  during  the  same 

period  or  any  part  thereof,  were  not  disposed  of  by  the 
said  will,  and  that  the  same  belong  to  the  person  or 
persons  who  would  have  been  entitled  to  such  estates. 
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under  the  indenture  of  the  12th  day  of  April  1804  in  the 
pleadings  mentioned,  in  default  of  any  appointment,  by 
the  testator  Francis  Tutte,  in  exercise  of  the  power 
therein  contained.  Order  that  a  case  be  made  for  the 
opinions  of  the  Barons  of  the  Court  of  Exchequer,  and 
that  the  questions  in  such  case  be :  whether,  under  the 
limitations  contained  in  the  said  indenture  of  the  12th 
day  of  April  1804  and  the  proviso  therein,  supposing  the 
appointment  to  have  been  made  by  the  said  Francis 
Tutte  in  exercise  of  the  power  therein  contained,  the 
Defendant  Herbert  Latigham  is  now  entitled  to  any  and 
what  estate  in  the  freehold  hereditaments  comprised  in 
the  said  indenture,  and  whether  the  said  Defendant 
Langham  Christie  is  now  entitled  to  any  and  what  estate 
in  the  said  freehold  hereditaments  &c.  ^ 
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Nf^, — The  case  directed,  by  the  decree  in  this  cause,  to 
be  made  for  the  oplDion  of  the  Barons  of  the  Exchequer, 
was  argued  in  April  1841. 

The  Barons  certified  that,  under  the  limitations  in  the 
indenture  of  the  1 2th  of  April  1804,  Herbert  Langham,  upon 
the  death  of  Francis  Tuite,  did  not  become  entitled  to  any 
estate  in  the  hereditaments  therein  comprised,  and  that 
Langiam  Christie^  on  the  death  of  Francis  Tutie^  became 
entitled  to  an  estate  for  life  in  the  said  hereditaments.  See 
8  Mees.  &  Wels.  194. 


*  An  appeal  is  pending  in  the  House  of  Lords  against 
this  decree. 
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i8uS*Nov.  PIPER  V.  GITTENS. 


Practice, 


_  0.* 

On  the  26th  of  July,  the  Defendant  served  the  Plain- 
DUmissdl.      tiff  with  notice  of  a  motion,  to  be  made  on  the  29th, 

which  was  the  then  next  seal-day,  to  dismiss  the  bill 
On  the  35th  of  for  want  of  prosecution.  On  the  27th,  the  Plaintiff 
July  the  De-  filed  a  replication ;  and,  on  the  morning  of  the  28th, 
iSt'ce  of^tion  ^^J^dered,  to  the  Defendant's  solicitor,  20 «.  costs.  The 
to  dismiss,  to  be  solicitor  declined  to  accept  the  costs,  until  he  had 
™*  vf  ^  *^^  ascertained  whether  he  ought  to  accept  them  or  not : 
8«d/  On  the  ^^^  ^®  whole  of  the  28th  was  allowed  him  for  that 
27tb,  Plaintiff  purpose.  Between  eight  and  nine  o'clock  in  the  even- 
d'e^SSof coTts  '""S  of  that  day,  the  Plaintiff's  solicitor,  not  having 
to  Defendant,  received  any  further  communication  from  the  Defend- 
which  the  De-  ^j^'g  solicitor,  delivered  a  brief  to  counsel  to  appear 
to  accept  until  ^P^"^  *^®  motion.  At  ten  o'clock  in  the  morning  of  the 
he  had  ascer*       29th,  the  Defendant's  solicitor  said  he  would  accept  the 

teined  whether     ^^^^    ^^^  ^^  ^1^^^^  ^^^  ^^iBi  he  was  too  late,  as  the 

he  ought  to  do  ,     .  . 

so  or  not,  and       Plaintiff's  brief  had  been  delivered  to  counsel  on  the 

the  whole  of  the  preceding  evening. 
s8th  was  allow- 
ed him  for  that        Mr.  Lowndes,  for  the  motion,  said  that  the  Defend- 

purpose.  At^  ant's  solicitor  was  allowed  the  wkoU  of  the  28th  to  con- 
Sie  evening  of  ^^^^^  whether  he  would  accept  the  costs  or  not ;  and, 
the  38th,  Plain-  therefore,  the  Plaintiff's  solicitor^  was  too  precipitate  in 

tiff  instructed      delivering  his  brief  to  counsel  on  that  day. 
counsel  to  ap-  ^  "^ 

pear  on  the  mo-  Mr.  Knight  Bruce,  for  the  Plaintiff,  said  that  the 
Sie^momine'of*  ^^^le  day,  meant  only  the  business  hours,  and  that  the 
die  39th,  De-      next  day  was  the  seal-day. 

would*  ac^t  ^  ^^^  Vice-ChanceUor  said  that  if  the  Defendant's  so- 
the  costs.    The  Hcitor  was  to  have  the  whole  day  to  consider  whether 

heSls^oJlat?  ^®  ^^"^^  *^^®P*  *^®  ^^®^  °^  "^*'  ^^  ^"^^^  *^  ^^^® 
and  oi^ered  him   given  his  decision  on  that  day,  between  eight  and  nine 

to  pay  the  costs  o'clock  at  the  latest :  and  he  ordered  the  Defendant  to 
of  the  motion,  -  m.     cav.         a-  •       «/i- 

minus  20  «.  P^Y  *^®  ^®*®  of  the  motion,  mtnus  20  s. 


Jfayi^u:^^  ^a^u^'e^ /^ ^^^^4^Z 
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BROWN  t>.  DOUGLAS. 


/ 


1840: 

33d  and  S5th 
November. 


Pleading, 
Multifarious' 

nest. 

Creditors'  suit* 

Executor, 

Parties. 


XN  1899  Douglas,  Sedgwick,  Weatherhy  and  four  other 

persons^  carried  on  the  business  of  cotton-spinners,  in 

copartnership,  at  Holywell  in  Flintshire,  under  the  firm 

of  Douglas,  Smalley  ^  Co, ;  and  Douglas  8f  Weatherby 

carried  on  the  same  business,  in  copartnership,  at  Pen^ 

dleton  in  Lancashire,  under  the  firm  of  W,  Douglas  If  

Co.     Sedgwick  died  on  the  3d  and  Douglas  on  the  21st  ^'J^^^.  ^* 

of  October  in  that  year.     In  April  following,  the  sur-  ners.  A.  and  B. 

viving  partners  became  bankrupt.    At  the  deaths  of  *^Jf^»  "°^»  ^^ 

afterwards  C. 
Sedgwick  and  Douglas  and  at  the  time  of  the  bank-  ^j^^  2).  became 

niptcy,  a  debt  was  due,  from  each  of  the  two  firms,  to  bankrupt, 
the  Manchester  Joint  Stock  Banking  Company.    The  ^ditOT  oTthe 
Company  proved,  under  the  fiat,  the  debt  due  firom  firm  at  the 
Douglas,  Smalley  ^  Co.;  but  had  received  no  dividend  J®*^!iri1hr* 
on  that  proof;  and  they  had  not  proved,  c^inst  Wea^  bankruptcy, 

therby's  separate  estate,  the  debt  due  from  W.  Douglas  ^^e^  *  bill,  on 
«  ^  behalf  of  him* 

»^^-  self  and  all  the 

other  creditors 

The  bill  was  filed  by  the  banking  company  in  the  of  A,  and  B.y 

name  of  one  of  their  public  officers,  against  the  ex-  ^^^^(t^^^ 

ecutors  of  Douglas  and  of  Sedgwick,  the  widow  and  however,  had 

son  of  the  former,  who  were  interested  in  his  real  not  proved)  and 

estates  under  his  will,  the  assignees  of  the  bankrupts,  ^,  ^nd  B,  and 

and  two  other  persons  with  whom  Dougkufs  son,  after  the  assignees  of 

the  bankrupts, 
for  tlie  purpose  of  having  the  real  and  personal  assets  of  both  A, 
and  B.  applied  in  payment  of  their  joint  and  separate  debts*  Held 
that  the  administration  of  the  two  estates  miffht  be  comprised 
in  one  suit,  and,  therefore,  a  demurrer  for  multifariousness,  was 
over-ruled.  An  objection,  however,  made  ore  tenus^  that  no 
properly  constituted  personal  representatives  of  A,  and  B.  were 
parties,  was  allowed :  but  the  Court  did  not  give  the  Plaintiff  the 
costs  of  the  demurrer  on  the  record,  but  merely  allowed  >he 
demurrer  ore  tentit,  without  costs.    ^^    /^»t.^  -^-  y^^^^/^.yj'.j^/C 


284 


CASES   IN   CHANCERY. 


1840. 


Brovn 

V, 

Douglas. 


his  father's  death  and  before  the  issuing  of  the  fiat,  had 
deposited  the  title-deeds  of  his  father's  real  estates  as  a 
security  for  a  debt  alleged  to  be  due  to  those  two  persons 
from  Douglas,  Smalley  ^  Co. :  and  after  stating  as  above, 
it  alleged  that  the  estate  of  the  bankrupts  distributable 
under  the  fiat,  would  not  be  sufficient  to  pay  the  full 
amount  of  their  debts;  but,  after  all  such  joint  estate 
should  have  been  distributable  under  the  fiat,  and  after 
Weatherbys  separate  estate  should  have  been  adminis- 
tered, a  considerable  part  of  the  debts  of  the  bankrupts  and 
their  late  partners,  would  be  lefl  unpaid  :  that  Sedgwick 
had  made  a  will  and  appointed  J.  Stanton  executor  thereof: 
that  it  had  not  been  proved  in  the  Ecclesiastical  Court ; 
but  Stanton,  as  the  executor  named  therein,  had  pos- 
sessed himself  of  the  testator's  personal  estate  to  a  con- 
siderable amount,  and  ought  to  apply  the  same  in  pay- 
ment of  the  testator's  funeral  expenses  and  debts  in  a 
due  course  of  administration :  that  Douglas  had  made  a 
will  and  thereby  devised  his  real  estates  to  his  son, 
charged  with  an  annuity  to  his  widow,  and  appointed 
his  widow  and  son  and  Weatherby  his  executors :  that 
they  or  any  of  them  had  not  proved  the  last-mentioned 
will,  in  the  proper  or  any  Ecclesiastical  Court;  but  had 
taken  upon  themselves  the  execution  thereof,  and  pos- 
sessed themselves  of  their  testator's  personal  estate  suffi- 
cient to  pay  his  funeral  and  testamentary  expenses  and 
debts,  or   a  considerable  part  thereof;   and,  without 
proving  the  will,  were  proceeding  to  convert  such  per- 
sonal estate  into  money :  that  Douglas's  son,  as  his  heir 
or  as  his  devisee,  had  entered  into  the  possession  of  his 
real  estates :  that  Douglas,  at  his  death,  was  a  trader 
within  the  meaning  of  the  bankrupt  laws,  and,  there- 
fore, all  his  real  estate  was  subject,  in  equity,  to  the 
payment  of  his  simple  contract  debts.    The  bill  prayed 
that  it  might  be  declared  that  the  estates  of  Sedgwick 


Browm 

v. 
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and  Douglas,  respectively,  were  liable,  in  equity,  to  the  1840. 

payment  of  so  much  of  their  late  partnership  debts  as 
were  doe  at  their  respective  deaths  and  still  remained 
unpaid:  that  an  account  might  be  taken  of  what  was  Douglas. 
dae  from  them,  respectively,  and  their  partners,  to  the 
banking  company  and  to  their  other  joint  and  separate 
creditors^  and  also  of  their  personal  estates  possessed 
by  their  respective  executors,  and  of  JDougku's  real 
estates  and  the  rents  thereof  received  by  his  son ;  and, 
if  his  personal  estate  should  be  insufficient  to  pay  his 
debts,  that  his  real  estates  might  be  sold  and  the  pro- 
ceeds applied  to  make  up  the  deficiency ;  that  the  title- 
deeds  thereof  might  be  delivered  up  and  deposited  in  the 
Master^s  office,  for  safe  custody ;  that  it  might  be  as- 
certained whether  the  holders  of  the  deeds  had  any  and 
what  lien  thereon  or  on  Douglas's  real  estates,  and  that 
the  priority  and  extent  of  such  lien  might  be  ascertained 
and  declared :  that  it  might  be  also  declared  that  any 
charge  or  incumbrance  on  the  said  estates  made,  by 
Douglas's  son,  since  his  father's  death,  was  subject  to 
the  payment  of  his  fether's  debts  and  the  rights  of  his 
creditors  in  respect  thereof:  that  his  executors  might  be 
restrained  from  further  intermeddling  with  his  personal 
estate,  and  especially  from  selling  his  pictures,  library, 
plate  &c. :  that  a  receiver  might  be  appointed  of  his 
real  estates  and  of  his  and  Sedgvnck's  personal  estates^ 
and  that  their  personal  estates,  and  Douglas's  real  es- 
tates, so  far  as  might  be  necessary,  might  be  applied  in 
payment  of  their  respective  funeral  and  testamentary 
expenses,  and  of  their  debts,  as  well  joint  as  separate, 
in  a  due  course  of  administration. 

Douglas's  widow  and   son   demurred  for  want  of 
equity  and  for  multifariousness. 
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Douglas* 


Mr.  Ja€X>b  and  Mr,  Jama  Russell,  in  support  of  the 
demurrer: 

The  Plaintiff  is  affecting  to  sue  on  behalf  of  all  the 
creditors  of  Douglas,  and  also  of  all  the  creditors 
of  Sedgwick.  The  estates  of  the  two  debtors  are  se- 
parate; but  it  happens  that  one  creditor.  Brown, 
has  a  claim  against  both  of  them.  There  may  be, 
however,  and  there  are,  no  doubt,  other  creditors  who 
have  claims  against  only  one  of  the  estates.  The 
accounts  of  one  estate  and  the  claims  upon  it,  may  be 
simple  and  few  in  number ;  but  the  accounts  of  the 
other  and  the  claims  upon  it,  may  be  very  complicated 
and  numerous :  and,  if  both  the  estates  were  to  be  admi- 
nistered in  one  suit,  the  claimants  on  the  one  would  have 
to  wait  for  the  satisfaction  of  their  demands,  until  the 
intricate  accounts  of  the  other  estate  were  taken,  and 
the  numerous  and  complicated  claims  upon  it,  were  as- 
certained.   Turner  v.  Robinson  (a),  Marcos  v.  Pebrer  (J). 

Secondly :  there  is  no  equity  against  the  demurring 
Defendants.  They  have  not  proved  their  testator's  will : 
and,  supposing  them  to  be  executors  de  son  tort,  which 
they  are  not,  still  they  cannot  be  sued  by  a  creditor.  They 
are  debtors  to  the  estate,  and  may  be  sued  by  the  per- 
sonal representative,  when  there  is  one  properly  consti- 
tuted; but  they  cannot  be  sued  by  a  credijtor,  and  cer- 
tainly not  in  a  suit  to  which  no  personal  representative  of 
the  deceased  debtor  is  a  party.   Simons  v.  Milman  (c). 

Mr.  Knight  Bruce  and  Mr.  Teed,  for  the  Plaintiff^ 
contended  that  the  bill  was  rightly  constructed  accord- 
ing to  the  principles  of  the  court,  as  they  were  to  be  de- 

(a)  1  Sim.  &  Stu.  313.  (J)  Ante,  Vol.  III.  p.  466. 

(c)  ^n^^,  Vol.  II.  p.  941. 
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doced  from  WiUmson  v.  Henderson  (d),  Stephenson  y.  i  840. 

Chiswell  (e),  Gray  v.  Chiswell  (/),  Winter  v.  Inne$  {g\ 
and  Campbell  v.  Maekaif  (A).  SecoDdly,  that  the  ob- 
jection that  no  personal  representative  of  either  of  the  Douglas 
deceased  partners  was  before  the  Court,  was  an  objec- 
tion for  want  of  parties,  not  for  want  of  equity ;  and,  if 
the  demurrer  was  allowed  on  that  ground,  it  must  be 
allowed  without  costs,  as  being  a  demurrer  ore  tenus. 
Mortimer  v.  Fraser  (£)• 

The  Vice-Chancellor: 

In  this  case,  it  appears  that  SedgwicK  Douglas^  Wea-  a5th  November. 
therhy  and  four  other  persons,  carried  on  a  partnership 
together ;  and  Douglas  and  Weatherhy  carried  on  a  sepa- 
rate partnership  by  thejnselves ;  and  the  partnership  of 
the  seven  and  the  partnership  of  the  two,  became  indebted 
to  that  company  which  the  Plaintiff,  Brown,  represents. 
Then  Sedgwick  died ;  and  Douglas  died  very  shortly  after- 
wards. After  their  deaths,  a  fiat  in  bankruptcy  issued 
against  the  remaining  five  partners  of  the  first-mentioned 
partnership,  comprehending,  therefore,  Weatherhy ,  who 
was  the  partner  with  Douglas  in  the  partnership  of  the 
two.  In  this  state  of  circumstances,  the  bill  has  been 
filed  by  a  gentleman  who  represents  a  banking  company, 
to  which  the  partnerships  were  indebted  at  the  deaths 
of  Sedgwick  and  Douglas,  seeking  relief  against  the  per- 
sonal estate  of  Sedgwick  and  against  the  real  and  per- 
sonal assets  of  Douglas ;  and,  to  that  bill,  the  assignees 
of  the  bankrupts  are  made  parties.  A  demurrer  has 
been  filed  by  two  of  the  parties  interested  in  the  real 

(d)  1  Myl.&  Keen,  58a.  (A)  jlnte,  Vol.VIL  p.  564; 

(e)  3  Ves.  566.  and  i  Myl.  &  Cr.  603. 
(/)  9  Ves.  118. 

ig)  4  Myl.   &   Cr.   101.         (i)  2  Myl.  &  Cr.  1 73. 
See  109. 
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estate  of  Douglas^  and  who  are  also  named  as  his  exe- 
cutors ;  and  the  demurrer  assigns,  for  the  reasons  upon 
the  record,  want  of  equity  and  multifariousness:  and 
there  was  also  a  reason  assigned,  ore  tenus,  at  the  bar, 
namely,  that  there  was  a  defect  of  parties. 


The  principal  objection  that  was  made  to  the  bill,  was 
that  it  was  multifarious :  but,  in  my  opinion,  that  ob- 
jection cannot  be  sustained.  I  have  fully  considered 
the  subject  since  the  case  was  argued  ;  and  it  appears 
to  me  to  have  been  completely  settled,  by  the  case  of 
Gray  v.  ChUwell,  that,  where  a  partnership  becomes 
indebted,  the  rule  is  that  the  joint  estate  must  first  be 
applied  in  payment  of  the  joint  debts,  and  then  that  the 
surplus  of  the  separate  estate  of  each  partner,  which 
may  remain  after  payment  of  the  separate  debts  of  that 
partner,  is  contributable  to  supply  the  deficiency  of  the 
joint  estate  to  pay  the  joint  debts.  In  principle,  the  very 
point  which  is  made  by  this  demurrer,  was  decided,  by 
Sir  John  Leach,  in  the  case  of  Wilkinson  v.  Henderson. 
There  Shepherd  4r  Hartley  had  been  partners  together, 
and  were  indebted.  Shepherd  died ;  and  the  bill  was 
filed  by  a  joint  creditor,  on  behalf  of  himself  and  all  the 
other  joint  creditors  of  Shepherd  ^  Hartley ,  against 
Hartley f  the  surviving  partner,  and  the  representative  of 
Shepherd,  for  the  purpose  of  having  the  partnership- 
debts  paid  out  of  Shepherd's  estate :  and  it  was  held,  by 
Sir  John  Leach,  that  the  bill  was  right  in  point  of  form. 
That  decision  seems  to  me  to  be  precisely  in  point :  and, 
therefore,  my  opinion  is  that  the  Plaintifi*  in  this  case, 
though  he  sues  on  behalf  of  himself  and  all  other  the 
creditors  of  the  two  deceased  copartners  (which  means 
the  joint  as  well  as  the  separate  creditors),  is  entitled 
to  that  more  ample  relief  which  he  has  sought,  by  his 
prayer,  against  both  the  separate  estates  and  the  joint 
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estates.*  The  result  is  that  [  am  bound  to  disallow  the 
grounds  of  demurrer  which  are  assigned  upon  the 
record.  • 

Then  the  demurrer  ore  tenus  is  for  want  of  parties.  It 
IB  perfectly  manifest  that  this  bill  has  been  defectively 
constructed ;  because  it  is  obvious  that  the  suit  cannot 
proceed  without  a  representative  both  of  Sedgwick  and 
of  Douglas.  What  is  represented  is  that  the  persons 
who  are  named  as  executors  in  the  will  of  Doitglas,  have 
not  nor  have  any  of  them  proved  the  will :  an  averment 
which  is  quite  consistent  with  the  fact  that  administra- 
tion, cum  testamento  annexo,  may  have  been  granted  of 
his  personal  estate. 


2B9 
1840. 

BaowN 

DOUOLAS. 


I  have  looked  at  the  case  of  Mortimer  v.  FraseTf  and 
also  at  the  cases  which  Mr.  Fry,  the  registrar,  supplied 
the  Lord  Chancellor  with  when  the  matter  was  before 
him ;  and  it  appears  to  me  that  there  is  no  general  rule  to 
be  extracted  from  those  cases.  The  Lord  Chancellor 
appears  to  have  approved  of  what  was  done«  by  the 
Court  beloWy  in  hearing  the  demurrer  in  Mortimer  v. 
Frasery  where  the  demurrer  on  the  record,  was  over- 
ruled ;  but  the  demurrer,  as  it  is  called,  ore  tenus,  was 
allowed :  and,  in  that  case,  the  demurrer  on  the  record, 
was  overruled  with  costs,  and  the  demurrer  ore  tenus^ 
was  allowed  without  costs.  I  apprehend  that  the  phra- 
seology is  not  quite  correct ;  because,  in  fact,  there  is 
but  one  demurrer.  Certain  reasons  are  assigned,  on  the 
record,  in  support  of  the  demurrer ;  and  other  reasons 
are  assigned,  at  the  bar ;  but,  still,  it  is  but  one  demurrer. 
It  does  not  appear,  from  the  report  of  Mortimer  v.  Fraser, 
what  was  the  precise  form  of  the  bill. 

*  No  relief  was  prayed  against  the  joipt-estates. 
Vol.  XL  u 
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With  respect  to  this  present  bill,  I  am  very  much  dis- 
posed to  think  thaty  after  it  had  passed  from  the  hands 
of  counsel,  some  finishing  touches  were  given  to  it  by 
parties  who  thought  they  knew  either  more  of  the  case 
or  more  of  the  law  than  the  counsel  did  ;  and  the  effect 
is  that  the  bill,  so  far  from  being  improved,  has  been 
made  palpably  defective. 

I  think  that  the  defect,  which  has  been  taken  advan- 
tage of  by  assigning  the  reason  in  support  of  the  de- 
murrer at  the  bar,  namely,  the  want  of  parties,  is  so 
perfectly  obvious  that  I  ought  to  do  this,  naniely,  to 
allow  the  demurrer  on  the  ground  stated  at  the  bar, 
giving  no  costs.  For  as,  if  the  demurrer  had  been  over- 
ruled for  the  reasons  which  are  assigned  on  the  record, 
I  should  have  overruled  it  with  costs ;  so  I  should  have 
allowed  the  demurrer  for  want  of  parties  with  costs. 
Therefore,  the  fair  way  is  merely  to  allow  the  demurrer 
for  want  of  parties  without  costs :  but  I  shall  give  the 
Plaintiff  liberty  to  amend  generally. 

The  order  was  drawn  up  as  follows :  The  matter  of  the 
demurrer  put  in,  by  the  Defendants  Ann  Dougla$  and 
J.  H,  DouglaSf  to  the  Plaintiff's  bill,  coming  on  this 
day  to  be  ai^ed  before  this  court  in  the  presence  of 
counsel  learned  for  the  Plaintiff  and  for  the  said  De* 
fendants,  and  the  said  demurrer  being  opened,  upon 
debate  of  the  matter  and  hearing  what  was  alleged  by 
the  said  counsel  on  both  sides,  this  Court  held  the  said 
demurrer  to  be  good  and  sufficient,  and  doth  therefore 
order  that  the  same  do  stand  and  be  allowed  ybr  want  of 
parties^  but  without  costs ;  and  it  is  ordered  that  the 
Plaintiff  be  at  liberty  to  amend  his  bill,  as  he  may  be 
advised,  on  payment  of  20s.  costs  to  the  said  Defendants, 
and  undertaking  to  amend  the  same  within  six  weeks 
from  iim  time. 
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KEKEWICH  V.  LANGSTON.  27th  and  3oUi 

Noveroberi, 

fj--                                                                                              and  4th  Dec. 
JjY  the  settlement  on  the  marriage  of  Mr.  and  Mrs.      • ^       i* 

Kekewich  dated  the  31st  of  March  1820,  sums  of  stock  Deed, 

to  a  large  amount,  the  lady's  property,  were  settled  in      dmstruction. 
trust  for  Mr.  Kekexoich  during  the  joint  lives  of  himself     Maintenance, 

and  his  wife,  and  for  the  survivor  of  them  for  his  or  her  ; 

life;  and  it  was  declared  that,  in  case  Mr.  Kekewich  ^ttl^meni^ 
should  survive  his  wife,  and,  after  her  decease,  should  of  stock,  the 
intermarry  with  any  other  woman,  then  and  in  such  case,  ^>fe'»  property, 
and  also  in  case  there  should  be  any  children  or  child  of  ^^^^  for  ^^i^ 

husband  during 
the  joint  lives  (»f  himself  and  bis  wife ;  with  remainder  to  the  survivor 
for  life;  and  it  was  declared  that,  if  the  husband  should  survive 
and  marry  again,  and  there  should  be  issue  of  the  marriage  then 
living,  his  life  interest  in  a  moiety  of  the  funds  should  cease,  and 
that  moiety  should  be  transferred  to  the  tame  persons,  and  be  ajjplied 
to  the  like  purposes  and  in  the  like  manner^  as  it  would  be  tranferable 
and  applicable  to  if  the  husband  loere  dead*  Then  followed  trusts 
of  the  funds  for  ttie  children  as  the  husband  and  wife  should 
jointly  appoint,  and  as  the  survivor  should  appoint ;  and,  in  default 
of  any  appointment,  for  all  the  children  {except  an  eldest  or  only 
son,  tohOf  for  the  time  beings  should  become  entitled,  in  possession  or 
remauider^  to  the  hvibamCs  real  estates  mider  a  deed  of  even  date)* 
the  sluu-es  to  be  vested  in  the  children  at  the  usual  periods,  but 
not  to  be  transferred  until  the  death  of  the  surviving  parent.  And  it 
was  d^lared  that,  after  the  death  of  bM  parents,  the  trustees 
should  apply  so  much,  as  they  should  think  fit,  of  the  income  of 
each  child's  share,  until  its  share  should  become  transferable,  for 
its  maintenance,  and  should  accumulate  the  surplus:  and  the 
trustees  were  empowered,  after  the  death  of  both  parents,  to  ad- 
vance the  children,  out  of  the  capital  of  their  shares,  notwith* 
standing  they  should  be  under  21.  The  wife  died.  There  was 
issue  of  the  marriage  four  sons  and  three  daughters,  all  infants. 
The  husband  appointed  part  of  the  funds  to  his  eldest  son,  and 
then  married  again,  llie  Court  refused  to  direct  (without  a  refer- 
ence as  to  the  husbandV  ability)  the  income  of  the  moiety  of  the 
funds  which  the  husband  forfeited  by  marrying  again,  to  be  applied 
for  the  children's  maintenance,  there  being,  in  consequence  of  the 
exception  of  an  eldest  or  only  son  &c.,  a  suspension  of  the  trust 
fiir  the  benefit  of  the  ohildreo,  during  the  father's  lifetime. 
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Mr.  and  Mrs.  Kekewich,  or  the  issue  of  any  such  children 
or  child  living  at  the  time  of  the  marriage  again  of  Mr. 
Kekewich,  then,  from  and  immediately  after  his  so  mar- 
rying agaiu^  his  life  estate  in  one  moiety  of  the  divi- 
dends of  the  trust-funds;  should  absolutely  cease  and 
determine,  and,  then  and  from  thenceforth,  OTie  moiety 
of  the  trust-funds  and  also  one  moiety  of  the  dividends 
thereof,  should  be  paid  atid  transferred  to  such  and  the 
same  persons^  and  be  applied  to  such  and  the  like  purposes, 
and  in  such  and  the  like  manner,  as  the  same  would  have 
been  payable,  transferable  or  applicable  to,  in  case  Mr. 
Kekewich  had  been  actually  dead,  anything  therein  con- 
tained to  the  contrary  thereof  notwithstanding :  and  it  was 
further  declared  that,  from  and  afler  the  decease  of  the 
survivor  of  Mr.  and  Mrs.  Kekewich,  the  trustees  should 
stand  possessed  of  the  trust-funds,  upon  trust  for  all  and 
every  or  such  one  or  more  of  the  children  of  Mr.  and 
Mrs.  Kekewich.  and  for  all  and  every  or  such  one  or 
more  exclusively  of  the  other  or  others  of  any  issue 
(bom  in  the  lifetime  of  Mr.  and  Mrs.  Kekewich,  or  in 
the  lifetime  of  the  survivor  of  them)  of  any  such  child 
or  children,  with  such   provision  for  their  respective 
maintenance  and  education,  and  at  such  age,  day  or 
time,  or  respective  ages,  days  or  times  (not  happening 
after  21  years  to  be  computed  from  the  decease  of  the 
survivor  of  Mr.  and  Mrs.  Kekewich),  and,  if  more  than 
one,  in  such  shares  and  proportions,  and  subject  to  such 
conditions,  restrictions  and  limitations  over  (such  limi- 
tations over  to  be  to  or  for  the  benefit  of  some  one  or 
more  of  the  children  or  issue)  as  Mr.  and  Mrs.  Kekewich 
should  jointly  appoint,  and,  in  default  of  such  appoint- 
ment, then  as  the  survivor  of  them  should  appoint, 
and  that,  in  default  of  any  such  appointment,  then  the 
trust-funds  should  be  upon  trust  for  all  and  every  of 
their  children   {except  an  ddest  or  only  son  who,  for 
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the  time  being,  should  be  entitled,  by  virtue  of  a  cer^ 
tain  indenture  of  settlement  of  even  date  therewith,  to  the 
manors  and  other  hereditaments  therein  described  or  re- 
f erred  to,  for  an  estate  tail  in  possession  or  in  remainder 
immediately  expectant  upon  the  determination  of  the  several 
life  estates  thereby  created)  equally  to  be  divided  among 
them,  share  and  share  alike ;  and,  if  there  should  be  but 
one  such  child  (other  than  and  except  as  aforesaid)  then 
for  such  only  child^  the  share  of  every  son  to  be  vested 
at  21,  and  the  share  of  every  daughter  to  be  vested  at 
that  age  or  on  marriage,  but  not  to  be  paid  or  trans- 
ferred until  the  death  of  the  surviving  parent :  provided 
that,  if  there  should  be  more  than  one  child  who  should 
become  entitled  to  a  share  in  the  trust- funds,  and  any 
of  them,  being  a  son  or  sons,  should  die  or  become  an 
eldest  or  only  son  for  the  time  being  entitled  as  afore- 
said, or,  being  a  daughter  or  daughters,  should  die 
before  the  share  or  shares  thereby  intended  for  him,  her 
or  them  respectively  should  so  become  vested  as  afore- 
said, then  (if  no  direction  or  appointment  should  be 
made  by  their  parents,  or  the  survivor  of  them,  to  the 
contrary)  as  well  the  original  share  thereby  intended  for 
every  such  younger  son  so  dying  or  becoming  an  eldest 
or  an  only  son  and  so  entitled  as  aforesaid,  and  for  every 
such  daughter  so  dying  as  aforesaid,  as  also  the  share 
or  shares  which,  by  virtue  of  the  present  clause,  should 
have  survived  or  accrued  to  him,  her  or  them  respec- 
tively, or  so  much  thereof  as  should  not  have  been  pre- 
viously applied  for  his,  her  or  their  preferment  or  ad- 
vancement in  the  world  by  virtue  of  the  power  thereinafter 
for  that  purpose  contained,  should,  from  time  to  time, 
accrue  to  the  survivors  and  survivor  and  others  and  other 
of  such  children  (not  being  an  eldest  or  only  son  for  the 
time  being  entitled  as  aforesaid),  and,  as  far  as  circum- 
stances would  admit,  should  vest  in  and  be  paid  to  him, 
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her  or  them  (if  more  than  one)  in  equal  shares,  at  such 
time  or  times,  and  in  such  manner,  as  was  thereinbefore 
declared  concerning  his,  her  or  their  original  shares  of 
the  trust  premises  and  the  interest,  dividends  and  an* 
nual  produce  thereof.    And  it  was  also  declared  that, 
after  the  decease  of  Mr.  and  Mrt.  Kekewich,  the  tilistees 
should  stand  possessed  of  the  tmst-fands,  or  of  the 
unappointed  parts  thereof,  upon  trust  to  pay  and  apply 
the  interest  and  dividends  of  the  respective  shares  therein 
of  the  said  children,  for  and  towards  their  maintenance 
and  education  until  their  respective  shares  should  he- 
come  payable  or  transferable,  or  to  pay  and  apply  so 
much  of  such  interest  and  dividends  as  the  trustees 
should,  in  their  discretion,  think  Jit :  and,  in  case  the 
whole  of  the  interest  and  dividends  of  any  child's  share 
should  not  be  applied  for  his  or  her  maintenance  and  edu- 
cation, then  the  surplus  thereof  should,  from  time  to  time, 
be  laid  out,  when  the  same  should  amount  to  a  competent 
sum,  on  real  or  Parliamentary  or  Government  security,  at 
interest,  in  the  names  of  the  trustees,  who  should  be  pos^ 
sessed  thereof  upon  the  same  trusts,  and  with,  under  and 
subject  to  the  same  powers,  provisoes  and  declaraiians  as  . 
were  therein  contained  concerning  the  share  from  whidi 
such  surplus  of  interest  or  dividends  should  arise,  or  as 
near  thereto  as  the  circumstances  of  the  case  would 
permit :  and  the  trustees  were  empowered,  at  any  time 
or  times  after  the  decease  of  the  suroivor  of  Mr.  and  Mrs. 
Kekewich  (or  in  their  lifetimes  or  in  the  lifetime  of  the 
survivor  of  them,  if  they  or  such  survivor  should  so 
direct),  to  levy  and  raise,  out  of  the  trast-Amds  or  out  of 
the  unappointed  parts  thereof,  any  part  (not  exceeding 
one-half)  of  the  share  or  shares  therein  of  any  son  or  sons 
of  the  marriage,  notwithstanding  he  or  they  should  not 
have  then  attained  21,  and  to  pay  and  apply  the  money 
«o  to  be  raised,  for  the  prefermeot  or  ad  vanceoient  in  the 


CASES   IN  CHANCERY. 


205 


world,  or  otherwise  to  or  for  the  benefit  of  such  son  or 
tons:  and  it  was  further  declared  that,  in  case  there 
should  be  no  children  or  child  of  the  marriage  (except  an 
only  eon  bo  entitled  as  aforesaid),  or  being  such,  if  all  of 
them  should  die  before  they  acquired  vested  interests  in 
the  trust-fiinds,  then  the  whole  of  those  funds,  or  the 
viiapp(»nted  or  unadyanoed  parts  thereof,  should  be 
upon  trust  for  such  only  son  of  the  marriage :  and  in 
case  there  should  be  no  child  of  the  marriage^  or,  being 
such,  if  all  such  of  them  as  should  be  sons  should  die 
under  21,  and  all  such  of  them  as  should  be  daughters, 
under  that  age  without  having  been  married,  and  also 
in  case  Mrs.  Kekewich  should  survive  her  husband,  the 
trust-funds,  or  the  unappointed  or  unadvanced  parts 
thereof,  should  be  in  trust  for  Mrs.  Kekewici,  for  her 
own  absolute  use  and  benefit ;  but,  in  case  there  should 
be  no  such  child  or  children,  or  there  should  be  such 
failure  of  children  as  last  aforesaid,  and  Mrs.  Kekaoick 
should  die  in  her  husband's  lifetime,  then  it  should  be 
lawfiil  for  Mrs.  Kekeroich  (but  subject  and  without  pre- 
judice to  her  husband's  life  estate  in  the  dividends  of  the 
tmst-fiinds)  to  appoint  the  trust-funds,  by  her  will,  to 
such  person  or  persons  See.  as  she  should  think  fit ;  and, 
in  default  of  any  such  last-mentioned  appointment,  then 
one  moiety  of  the  trust-funds,  or  of  the  unappointed  or 
inefiectually  appointed  parts  thereof,  should  be  in  trust 
for  Mr.  Kekewich^  for  his  own  absolute  use  and  benefit, 
and  the  other  undivided  moiety,  in  trust  for  such  person 
or  persons  of  Mrs.  Kekemch's  blood  and  kindred  living 
at  her  decease,  as,  by  virtue  of  the  statute  of  distribu- 
tions, would  have  become  entitled  to  her  personal  estate 
in  case  she  had  died  intestate  and  unmarried. 
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There  was  issue  of  Mr.  and  Mrs*  Kekewich  four  sons 
and  three  daughters,  all  of  whom  were  still  infants.    The 
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1840.  eldest  son  was  entitled,  by  virtue  of  the  settlement  re-^ 

ferred  to  in  the  indenture  before  set  forth,  to  the  manors 

and  other  hereditaments  therein  described^  for  an  estate 

LAiiesTOH      ^^'  '^  remainder  immediately  expectant  on  the  deter* 

mination  of  the  several  life-estates  thereby  limited.  Mrs. 
Kekewich  died  in  September  1B26.  No  appointment 
was  made  by  virtue  of  the  powers  in  the  settlement, 
except  that,  on  the  3d  of  June  1840,  Mr.  Kekewich 
appointed  a  portion  of  the  trust-funds  to  his  eldest  son, 
subject  to  his  own  life  interest  therein ;  and,  on  the 
9th  of  the  same  month,  he  married  again. 

The  bill  was  filed  by  the  children  of  Mr.  Xehewich's 
first  marriage :  and  the  question  was  whether,  as  Mr» 
Kekewich,  on  his  second  man'iage,  forfeited  his  life  in- 
terest in  a  moiety  of  the  income  of  the  trust-funds,  such 
moiety  became  applicable  (as  his  answer  submitted), 
as  if  he  were  dead,  and  consequently,  the  forfeited 
moiety  of  the  income  of  the  trust-funds  comprised  in  the 
appointment,  ought  to  be  applied  for  the  maintenance 
and  education  of  his  eldest  son,  and  the  forfeited  moiety 
of  the  income  of  the  rest  of  the  trust-funds,  ought  to  be 
applied  for  the  maintenance  and  education  of  his  younger 
children. 

Mr.  Knight  Bruce  and  Mr.  S.  P.  White,  for  the 
Plaintiffs: 

The  question  is  whether  the  trust  for  the  maintenance 
of  the  younger  children  of  the  marriage,  is  a  trust  for 
the  benefit  of  the  father*  We  submit  that  it  is  not  a 
trust  of  that  description.  It  is  true  that  there  may  be 
a  trust  which,  though  it  is,  in  words,  for  the  maintenance 
of  the  children,  yet  is,  in  fact,  a  trust  for  the  father. 
JStocken  v.  Stocken  (a).     In  this  case,  however,  it  is  im- 

(fl)  Ante,  Vol.  IV.  p.  152 ;  and  4  Myl.  &  Cr.  95. 
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possible  that  the  trust  for  the  maintenance  of  the 
children,  should  have  been  intended  for  the  benefit  of 
the  father ;  for  it  is  not  to  take  efiect  until  the  father 
and  mother  are  both  dead,  and  so  much  only  of  the 
income  of  the  trust-funds  as  the  trustees,  in  their  dis- 
cretion, shall  think  fit,  is  to  be  applied  for  the  main- 
tenance of  the  children,  and  the  surplus  is  to  be  accu- 
mulated. At  all  events,  there  must  be  a  reference,  to 
the  Master,  to  inquire  as  to  the  ability  of  the  father  to 
maintain  his  children :  and  to  that  we  do  not  object 
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Mr.  S.  P.  White  referred  to  Andrews  v.  Partington  (h) 
and  to  Meacher  v.  Young  (c),  and  said  that,  in  the  latter 
of  those  cases,  a  sum  of  stock  was  settled  in  trust  for 
the  separate  use  of  the  wife,  for  life,  with  remainder  in 
trust  for  the  sons  of  the  marriage  at  21  and  for  the 
daughters  at  that  age  or  on  marriage,  and,  until  their 
shares  should  become  payable,  in  trust  to  apply  the 
dividends  of  the  stock  for  their  maintenance  and  educa- 
cation;  so  that  the  trust  for  maintenance  took  effect 
immediately  on  the  death  of  the  wife,  whether  the  hus- 
band was  living  or  not :  that  the  clause  in  the  settlement 
in  this  case,  which  provided  that,  if  Mr.  Kekewich  should 
marry  again,  his  life-estate  in  one  moiety  of  the  divi- 
dends of  the  trust-funds,  should  cease,  and  one  moiety 
of  the  funds  should  be  transferred  to  the  same  persona 
and  be  applied  to  the  like  purposes,  and  in  the  like 
manner  as  it  would  have  been  transferable  or  applica- 
ble to  in  case  he  were  dead,  had  not,  (as  the  counsel  for 
Mr.  Kekewich  would  contend  it  had,)  the  effect  of 
accelerating  the  trust  for  maintenance  as  well  as  the 
other  trusts  of  the  settlement;  but  that  the  meaning 
of  the  words :   **  In  case  the  said  Samuel  Trehawke. 


(6)  a  Cox,  233. 


(c)  3  Myl.  &  Keen,  490. 
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Kekewich  had  been  actually  dead/'  was  that  one  moiety 
of  the  trast-funds  ahould  go  over  to  the  same  pereonB 
as  if  his  life  estate  had  ceased. 

Mr.  Coleridge  appeared  for  the  tmstees. 

Mr.  Jacob  and  Mr.  Jame$  Parker^  for  Mr.  iSTefte- 

wich : 

Where  a  provision  for  the  maintenance  of  children,  is 
made  by  a  third  person,  as  it  was  in  Andrews  ▼.  Par* 
Hngton,  the  father  is  not  entitled  to  the  benefit  of  it ; 
but,  where  it  is  made  by  a  deed  to  which  the  father  is 
a  party,  then  it  is  a  matter  of  contract  with  him,  and  he 
is  entitled  to  the  benefit  of  it,  whether  he  is  of  ability  to 
maintain  his  children  or  not.  Is  it  reasonable  to  sup- 
pose that  it  was  the  intention  of  Mr.  Kekewich  or  of  any 
of  the  other  parties  to  the  settlement,  that  if  Mr.  Keke^ 
ioich  should  be  deprived  of  the  income  of  a  moiety  of 
the  trust-funds,  he  should  still  have  to  maintain  his 
children  as  if  he  were  in  the  receipt  of  the  whole  of  the 
income?  The  effect  of  the  clause  on  which  the  question 
arises,  is  to  accelerate  the  trust  for  the  children  with  all 
its  appendages,  that  is,  the  provisions  for  their  main- 
tenance and  advancement.  By  that  clause,  the  fttther's 
marrying  again  is  made  equivalent  to  his  death ;  and, 
therefore,  though,  in  the  subsequent  clauses,  his  death 
only  is  spoken  of,  yet  it  is  nothing  more  than  a  com- 
pendious mode  of  €xpre6sing  his  second  marriage  as 
well  as  his  death.  Stocken  v.  Stodtem ;  Meacher  v. 
Young ;  Mundy  v.  Earl  Howe  {d).  This  last  case  is  on 
all  fours  with  the  present;  and  we  submit  Uiat  the 
Court  ought  to  declare  that  the  father  is  entitled  to 
have  the  whole  or  a  competent  part  of  the  income  of 


(cf)  4  Bro.  C.  C.  293. 
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Hbe  fi)ifeited  moiety  of  the  tmst'-Ainds,  applied  for  the 
maintenance  and  education  of  his  children ;  and  that 
there  should  be  a  reference  to  the  Master  to  inquire 
what  is  proper  to  be  allowed  for  those  purposes ;  but 
no  reference  as  to  the  ability  of  the  fiither  to  maintain 
and  educate  his  children. 
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Mr.  Kmght  Bruce^  in  reply : 

In  Mundy  v.  Earl  Howe^  no  life  interest  was  given 
to  the  father  of  the  infants ;  and»  in  Stochen  ▼•  Stocken^ 
and  in  Meacher  v.  Young,  though  there  was  a  trust  for 
the  iath^,  yet  the  provision  for  the  children  preceded 
it,  and  that  trust  was  not  to  take  effect  except  in  the 
event  of  there  being  no  son  who  should  attain  21,  and 
no  daughter  who  should  attain  that  age  or  marry. 
Those  cases,  therefore^  are  clearly  distinguishable  from 
die  present ;  for  it  is  manifest  that,  in  those  cases,  the 
provisioQS  for  the  maintenance  of  the  children  were 
intended  to  take  effect  in  the  father's  life-time»  and, 
consequently,  to  be  for  his  benefit.  In  Stocken  v. 
Stocken,  Lord  Cottenham*s  judgment  proceeds  on  this 
ground,  namely,  that  the  order  in  which  the  trusts  of 
the  settlement  were  declared,  showed  that  the  authors 
of  the  settlement  had  in  contemplation  children  of  the 
mother  left  in  minority,  and  the  father  surviving.  His 
Lordship  adds :  **  And  tliere  is  an  express  trust  that, 
after  the  mother's  death,  the  trustees  should  apply  the 
rents  towards  their  respective  maintenance  and  educa- 
tion, contemplating  the  father  being  alive.  It  comes, 
therefore,  precisely  within  the  principle  of  Mundy  v. 
JE!arl  Howe,  which  was  acted  upon  in  the  recent  case 
of  Meacher  v.  Young.  The  father  is,  undoubtedly, 
bound  to  maintain  and  educate  his  children :  but  it  is 
competent,  for  a  father,  to  contract  that  certain  property 
shall  be  applied  to  those  purposes.    He  did  so  contract 
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in  those  two  cases;  and,  in  this  case,  he  makes  it 
similar  contract.  I  have  no  doubt,  therefore,  that  the 
true  construction  of  that  provision  is  that  the  father  is, 
as  against  the  debt,  viz.  the  amount  of  rents  and  profits 
due  from  him,  to  be  allowed  a  sufficient  sum  for  mainte- 
nance and  education."  (e)  This  shows  that  the  question, 
in  cases  of  this  nature,  is  whether  the  trust  for  main- 
tenance is  for  the  benefit  of  the  father  or  for  the  benefit 
of  the  children.  I  submit  that,  in  this  case,  the  trust  is 
plainly  intended  for  the  benefit  of  the  children ;  and, 
consequently,  Mr.  Kekewich  is  not  entitled  to  any  allow- 
ance for  his  children's  maintenance,  unless  the  Master 
shall  find  that  he  is  not  of  ability  to  maintain  them. 

The  Vice-Chancellor  : 

Before  I  decide  the  question  in  this  case,  I  will  read 
over  the  settlement ;  for  I  always  feel  more  satisfied 
about  the  construction  of  part  of  an  instrument,  when 
I  have  read  the  whole  of  it. 


The  Vice-Chancellor: 

30th  November.       Since  this  case  was  ai^ued,  I  have  read  through  the 

settlement  on  the  marriage  of  Mr.  and  Mrs.  Kekewich, 
and  I  cannot  but  think  that,  according  to  the  true  con- 
struction of  the  instrument,  the  trust  to  accumulate  the 
dividends  of  that  moiety  of  the  trust-funds  which,  in  the 
event  that  has  happened,  was  to  go  as  if  Mr.  Kekewich 
was  dead,  has  taken  effect ;  because  there  is  great  diffi- 
culty in  giving  any  other  construction  to  the  settlement. 
The  clause  on  which  the  question  arises,  directs  that,  ia 
case  Mr.  Kekewich  should  survive  his  wife  and  intermarry 
with  any  other  woman,  and  in  case  there  should  be  any 

{e)  See  4  My].  &  Cr.  97  &  98. 
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is6ue  of  the  first  marriage  living  at  the  time  of  the  second 
marriage :  *'  then  his  Ufe  estate  in  one  moiety  or  half 
part  of  the  said  interest  or  dividends,  shall  absolutely 
cease  and  determine,  and  then  and  from  thenceforth 
one  moiety  or  half  part  of  the  said  trust-monies,  stocks, 
funds  and  premises,  and  also  one  moiety  or  half  part  of 
the  interest,  dividends  and  annual  proceeds  thereof, 
shall  be  paid  and  transferred  to  such  and  the  same  per* 
sons,  and  be  applied  to  such  and  the  like  purposes,  and 
in  such  and  the  like  manner  as  the  same  would  have 
been  payable,  transferable  or  applicable  to,  in  case  the 
said  Samuel  Trehatoke  Kekewich  had  been  actually 
dead,  anything  herein  contained  to  the  contrary  thereof 
notwithstanding/'  Then,  with  respect  to  the  entirety  of 
the  stocks  and  funds  in  default  of  there  being  any  ap- 
pointment by  the  husband  and  wife  or  the  survivor,  the 
trust  is  for  all  and  every  of  the  children  of  the  mar- 
riage, otiier  than  and  except  an  eldest  or  only  son,  who, 
for  the  time  being,  by  virtue  of  a  certain  indenture  of 
settlement  of  even  date  therewith,  should  be  entitled  to 
the  manors  and  other  hereditaments  therein  described, 
for  an  estate-tail  in  possession  or  in  remainder,  immedi- 
ately expectant  upon  the  determination  of  the  several 
life-estates  thereby  created  :  and  then  there  follows  the 
clause  of  maintenance,  by  which  it  is  declared  that,  afler 
the  decease  of  the  survivor  of  the  husband  and  wife,  the 
trustees  shall  stand  and  be  possessed  of  the  trust  monies, 
upon  trust  to  pay  and  apply  the  interest  and  dividends 
of  the  children's  respective  shares  thereof,  for  and  to- 
wards their  maintenance  and  education,  until  their  shares 
shall  become  payable  or  transferable,  or  to  pay  and 
apply  so  much  of  such  interest  and  dividends  as  they 
shall  think  fit ;  and  that,  in  case  the  whole  income  of 
any  child's  share  shall  not  be  applied  for  his  or  her 
maintenance  and  education,  then  the  surplus  thereof 


1840. 

KSKBWICII 

.V. 

Lamostok* 


802 


CASES   IN    CHANCERY. 


1840. 

Kjbkswich 

Lanobtoh* 


fthall,  from  time  to  time,  be  laid  out  to  accumulalew 
Next  follows  the  advancement  clause,  which  ia  that  it 
shall  be  lawful  for  the  trustees,  after  the  decease  of  the 
surrivor  of  Mr.  and  Mrs.  Kekewich;  *^  to  levy  and  raise, 
out  of  the  said  trust  monies,  stocks,  funds  and  pre« 
miseSf  or  out  of  the  unappointed  parts  thereof,  any 
part,  not  exceeding  one-half,  of  the  share  or  shares 
therein  of  any  son  or  sons  of  the  said  &  T.  Kehewich 
and  Agatha  Maria  Sophia  his  intended  wife,  notwith- 
standing he  or  they  shall  not  then  have  attained  the  age 
of  21  years,  and  to  pay  and  apply  the  nK>ney  ao  to 
be  raised,  for  the  preferment  and  advancement  in  the 
world  or  otherwise  to  or  for  the  benefit  of  such  son  or 


sons. 


>9 


Now  it  appears  to  me  that  the  whole  must  be  consi' 
dered  together :  and,  if  you  find  that  there  is  a  set  of 
circumstances  provided  for,  which  comprehends  the 
case  of  the  father  being  actually  alive,  so  that  it  is  un* 
certain  whether  the  eldest  son  will  be  the  person  who^ 
under  the  provisions  of  the  settlement  referred  to,  will 
become  entitled  to  the  manors  and  other  hereditaments 
therein  described*,  it  necessarily  follows  that  there  must 
be  a  suspension  of  the  trust  for  the  benefit  of  the  child- 
ren, until  the  event  shall  happen  whereby  it  shall  be 
determined  whether  the  eldest  son  ought  to  be  a  parti- 
cipator or  not.  The  maintenance  clause  and  the  ad** 
vancement  clause  must  be  taken  together ;  and  it  is 
clear  that  it  was  intended  to  exclude  the  eldest  son  in 
the  event  of  his  becoming  entitled  to  the  manors  and 

*  The  limitations  of  the  settlement  of  even  date  with  the 
settlement  on  which  the  question  arose,  were  not  set  forth  in 
the  pleadings :  it  appeared  only  that  tlie  estates  therein  com* 
prised,  were  Mr.  Kekenieh'n  family  estates,  and  that  he  had 
charged  them  with  10,997  /•  in  favour  of  his  younger  childrei^ 
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other  hereditaments  referred  to.  Darii^  the  life  of 
the  father,  it  cannot  be  determined  whether  he  will  be* 
come  entitled  or  not;  and  it  is  quite  plain  that  the 
event  that  was  to  determine  whether  he  would  become 
entitled  or  not,  was  the  death  of  the  father. 

My  opinion,  therefore,  is  tiiat  all  that  can  be  done  at 
present,  is  to  direct  that  the  moiety  of  the  trust-funds 
shall  accumulate  during  the  life  of  the  father.  Of  course^ 
if  the  father  should  not  be  of  ability  to  maintain  his 
children,  then  there  must  be  a  reference,  in  order  that, 
some  maintenance  being  absolutely  necessary,  it  may  be 
provided  for  the  children  out  of  the  trust-funds* 
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After  the  judgment  had  been  delivered,  Mr.  Jacobs 
said  that  the  ground  of  his  Honor's  decision  had  not  been 
touched  on  In  the  course  of  the  argument,  but  was  entirely 
new.  Upon  which  the  Vice-ChanceUor  allowed  the  cause 
to  stand  over,  until  the  4th  of  December,  for  further 
argument 


Mr.  Jacob  and  Mr.  James  Parker : 

The  question,  which  of  the  younger  children  will  4th  December, 
become  entitled  to  the  trust-funds  and  in  what  shares, 
is  quite  independent  of  the  time  of  Mr.  Ktkewich'B  death. 
The  eldest  son,  beii^  entitled  to  an  estate-tail  in  reh 
mainder  in  the  real  estates  comprised  in  the  settlement 
of  even  date,  never  can  become  entitled,  to  any  share  of 
the  trust-funds,  in  default  of  appointment.  He  is  not 
one  of  the  class  in  whose  favour  the  trust  is  declared ; 
therefore,  he  is  excluded  ab  origine.  But,  if  any 
younger  son  should  attain  21,  he  would  become  entitled 
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to  a  share  of  those  funds ;  and  would  not  lose  it, 
although  he  might  afterwards  become  entitled  to  an 
estate-tail  in  the  real  estates,  either  in  possession  or  in 
remainder  immediately  expectant  upon  the  determina* 
tion  of  the  then  subsisting  life  estates.  Windham 
V.  Graham  (/).  The  present  younger  children  are  pre- 
sumptively entitled  to  shares  of  the  trust-funds :  they 
may  lose  them  either  by  dying  under  21,  or  by  be- 
coming entitled  to  a  remainder  in  tail  in  the  real  estates, 
before  their  shares  vest.  Those  two  events  are  to  be 
considered  as  precisely  alike  for  the  present  purpose. 
The  trust  for  maintenance,  which  has  been  brought  into 
operation  by  Mr.  Kekewich's  second  marriage,  is  of  no 
use  after  the  children  attain  21 :  but  is  applicable,  solely, 
to  the  children  being,  as  they  now  are,  presumptively 
entitled  to  shares  of  the  trust-funds.  It  gives  mainte- 
nance out  of  their  presumptive  shares :  therefore,  it  con- 
templates their  losing  their  shares,  or  rather,  never  be- 
coming absolutely  entitled  to  any,  by  their  becoming 
tenants  in  tail  in  remainder  of  the  real  estates,  as  well 
as  by  their  dying  under  21.  Consequently  a  child  who 
may  afterwards  lose  his  share  by  becoming  tenant  in  tail 
in  remainder  of  the  real  estates,  is  as  much  entitled  to 
maintenance,  as  he  would  be  if  he  could  lose  his  share 
by  dying  under  21. 


Tlie  Vice-Chancellor  : 

I  do  not  think  that  those  clauses  in  the  settlement, 
which  apply  to  the  entirety  of  the  trust-funds,  are  ex-, 
pressed  in  such  a  manner  as  to  make  them  applicable 
to  that  moiety  of  the  income  of  the  trust-funds,  which 
is  made  to  go  over  on  Mr.  Kekewich's  second  marriage. 
At  all  events  there  is  so  much  difficulty  in  determining 


(/)  1  Ru88.  331. 
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who  are  the  parties  entitled,  in  consequence  of  this 
clause  which  directs  that  the  moiety  shall  go  over,  that 
nothing  can  be  done,  as  to  it,  at  present. 
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The  decree  referred  it,  to  the  Master,  to  inquire  and 
state  whether  Mr.  Kekewich  was  in  circumstances  and 
of  ability,  having  regard  to  his  situation  and  circum- 
stance, and  the  state  of  his  family,  to  maintain  and 
educate  the  Plaintiffs  according  to  their  station  and 
prospects ;  and,  if  the  Mcister  should  find  that  he  was 
not,  then  to  inquire  and  state  the  ages  of  the  Plaintiffs, 
and  the  nature  and  amount  of  their  fortunes,  and  to  con- 
sider what  was  proper  to  be  allowed,  to  their  father, 
for  their  maintenance  and  education  from  his  second 
marriage  and  for  the  time  to  come. 
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1  HE  Company,  which  was  a  body  corporate,  having 

brought  an  action,  against  the  Plaintiffs,  for  the  reco-  ^  defendant  at 

very  of  a  sum  of  money  alleged  to  be  due  under  a  con-  law  may  file  a 

tmct  entered  into  between  the  parties  in  August  1839,  the  JjJJ^on^y  ^^^ 

Plaintiffs  filed  the  bill  in  this  cause,  for  a  discovery  only,  tain  his  defence 

The  matters  alleged  in  the  bill,  and  of  which  a  discovery  to  the  action, 

vx         J  J       .  X  _x  •  <i     ^  J  *    u     hut  to  rebut  the 

was  sought,  tended  not  to  support  a  case  mtended  to  be  evidence  in  sup- 
port of  it. 
The  rule  that  officers  of  a  corporation  may  be  made  co-defend- 
ants to  a  bill  against  the  corporation,  applies  to  a  bill  for  discovery 
as  well  as  to  a  bill  for  relief;  and  members  of  the  corporation  may 
be  joined  with  the  officers. 

Vol.  XI.  X 


306  CASES  IN   CHANCERY. 


Glasscott 


1 840.  made,  by  the  Plaintiffs,  by  way  of  defence  to  the  action ; 
but  to  defeat  the  case  necessary  to  be  made,  by  the 
Company,  in  order  to  sustain  their  action.    The  gover* 

p     '  nor,  deputy  chainxAn,  one  of  the  directors,  and  the 

miners'       secretary  of  the  Company,  were  made  co-defendants  to 

CouPANT.      the  bill,  and  they  and  the  Company  were  charged  with 

having  in  their  custody,  books,  accounts  and  other 
documents  relating  to  the  matters  in  the  bill,  and  by 
which,  if  produced,  the  truth  of  the  matters  stated  in 
the  bill,  would  appear.  All  the  Defendants,  except  the 
Company,  joined  in  demurring  to  the  bill. 

Mr.  Jacob  and  Mr.  Loftus  Wigram,  in  support  of 
the  demurrer : 

On  the  face  of  this  bill,  there  is  no  case  entitling  the 
Plaintiffs  to  a  discovery.  They  do  not  allege  that  they 
have  any  defence  to  the  action  for  which  they  require 
the  discovery.  The  object  of  the  bill,  is,  simply,  to  dis- 
cover the  case  of  the  Company  at  law.  The  rule  of  this 
Court  is  clear :  a  party  may  have  a  discovery  of  his  own 
case  or  title,  but  not  of  his  adversary's  case  or  title* 
What  use  is  there  in  asking  us  to  disclose  what  our 
evidence  is  at  law  ?  The  allegations  of  the  bill  amount 
to  this,  namely,  that  there  was  no  such  contract  as  that 
of  August  1830.  The  answer  is  that,  if  we  do  not  prove 
our  case  at  law,  we  shall  be  nonsuited.  If  the  bill  can- 
not be  supported  against  the  Company,  it  clearly  cannot 
be  supported  against  the  demurring  Defendants. 

Secondly :  If  the  bill  can  be  sustained  against  the 
Company,  it  cannot  be  sustained  against  the  other  De* 
fendants.  For  a  Plaintiff  cannot  make  an  officer  of  a 
corporation,  a  co-defendant  to  a  bill  which  seeks  for  dis- 
covery only,  although  he  may  make  him  a  party  to  a 
bill  which  seeks  for  relief  against  the  corporation :  and. 
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evea  in  the  case  of  a  UU  for  relief.  Lord  JSldon  treate 
the  practice  as  an  anomaly,  and  as  establishedi  not  on 
principle,  but  by  authority.  Fenian  v.  Hnghes  (a) ;  Dum'- 
met  v.  The  Corporation  of  Chippenham  (b) ;  Le  Texier 
▼•  Tie  Margravine  of  Anxpach  (c)« 

Thirdly :  Supposmg  that  an  officer  of  a  corporation 
may  be  made  a  co-defendant,  with  the  corporation,  to 
a  bill  of  discovery,  the  anomaly  cannot  be  extended 
further*  In  this  case,  however,  not  only  the  secretary, 
but  three  member$  of  the  Company  are  made  co-defend- 
ants. Neither  their  answers  nor  the  answer  of  the 
secretary,  can  be  read  against  the  Company  at  the  trial 
of  the  action.  The  fact  is  that  the  object  of  the  Plain- 
tiffs in  filing  this  bill,  was  to  enable  them  to  determine 
whether  tliey  should  call  the  secretary  and  the  three 
membeiB  of  the  Company,  as  witnesses  at  the  trial  of 
the  action,  or  not :  their  object  was  to  gain  assistance 
in  the  conduct  of  their  action  at  law,  not  in  the  conduct 
of  their  suit  in  this  Court. 

Fourthly:  No  person  can  be  made  a  defendant  to  a 
bill  of  discovery,  unless  he  is  a  party  to  the  record  at 
law.    Irving  v.  Thon^pson  (^). 
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Mr.  G.  Richards  and  Mr.  Heathfield,  in  support  of 
the  bill :  « 

The  demurrer  is  a  joint  demurrer  of  all  the  four  co* 
defendants,  including  the  secretary ;  and,  if  it  is  bad  as 
to  him  (which  it  clearly  is)  it  is  bad  as  to  all  the  other 
demurring  parties. 


(a)  7  Ves.  287.    See  anie, 
VoL  IX.  pp.  aa  &  33. 
{b)  14  Yes.  245.  See  952. 


(c)  15  Ves.  159.  See  164. 
id)  Ante,  Vol.  IX.  p.  !?• 
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The  contract  on  which  the  action  is  founded/ was  a 
contract  for  the  sale  of  some  copper-ore  to  the  Plaintiffs. 
It  does  not  appear,  from  the  contract,  whether  the  Com- 
pany were  the  vendors  of  the  ore  or  not.  Are  we  not 
entitled  to  have  a  discovery  as  to  whether  they  were  the 
vendors  or  not  ?  Again ;  the  bill  avers  that  the  contract 
was  fictitious,  and,  in  fact,  never  existed :  are  we  not  enti- 
tled to  have  a  discovery  as  to  that  matter?  At  all  events, 
we  must  be  entitled  to  have  the  accounts  produced, 
which  are  charged  to  be  in  the  custody  of  the  Defend- 
ants :  and,  if  we  are  entitled  to  any  part  of  the  discovery, 
the  demurrer  must  be  over-ruled. 


It  was  said  that  an  officer  of  a  corporation  cannot  be 
made  a  co-defendant,  with  the  corporation,  to  a  bill  for 
discovery,  but  only  to  a  bill  for  relief.  Now  the  reason 
for  making  the  officer  a  co-defendant,  is  that  the  cor- 
poration do  not  answer  on  oath,  and,  therefore,  the 
Plaintiffs  may  not  be  enabled  to  obtain  from  them  the 
required  discovery.  The  object  then  of  seeking  the  dis- 
covery, being  to  enable  the  party  to  make  out  his  case, 
what  difference  can  it  make  whether  the  discovery  is 
required  with  regard  to  relief  in  equity,  or  with  regard 
to  a  proceeding  at  law  ?  In  the  one  case,  the  party 
seeks  the  discovery  in  order  to  enable  him  to  make  out 
his  case  in  equity ;  in  the  other  case,  he  seeks  it  in  order 
to  make  out  his  case  at  law.  The  reason  for  granting 
the  discovery,  applies  to  the  one  case  as  much  as  it  does 
to  the  other.  Besides,  there  are  several  cases  which 
show  that  the  distinction  on  which  the  counsel  for  the 
Defendants  rely,  cannot  be  maintained.  In  Wych  v. 
Meal (e) J  the  bill  was  for  discovery  only:  and  a  de- 
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muirer  by  an  officer  of  the  East  India  Company,  vho 
had  been  made  a  co-defendant  with  the  Company,  was 
over-ruled.  Anon  (f).  In  that  case  also  the  bill  was 
a  bill  for  discovery  only ;  and  it  was  ordered  that  the 
clerk  of  the  Company,  and  such  principal  members  of  it 
as  the  Plaintiff  should  think  fit,  should  answer  on  oath. 
In  Dummer  v.  The  Corporation  of  Chippenham,  Lord 
JEldon  says :  "  The  ground  of  the  demurrer  on  the 
record  is,  &c.  &c."  {g).  So  that  your  Honor  sees  that 
Lord  Eldon  makes  no  distinction  between  a  bill  for  dis- 
covery and  a  bill  for  relief.  In  Moodalay  v.  Morton  (A) 
also,  the  bill  was,  simply,  for  discovery.  Lord  Redesdale 
says :  **  Unless  a  defendant  has  some  interest  in  the 
subject,  he  may  be  examined  as  a  witness ;  and,  there- 
fore, cannot,  in  general,  be  compelled  to  answer  a  bill 
for  a  discovery :  for  such  a  bill  can  only  be  to  gain 
evidence,  and  the  answer  of  the  defendant  cannot  be 
read  against  any  other  person,  not  even  against  another 
defendant  to  the  same  bill  *  *  *.  There  seems  to  be 
an  exception  to  the  rule  in  the  case  of  a  corporation ; 
for,  as  a  corporation  can  answer  no  otherwise  than  under 
their  common  seal,  and,  therefore,  though  they  answer 
falsely,  there  is  no  remedy  against  them  for  perjury ;  it 
has  been  usual,  where  a  discovery  of  entries  in  the  books 
of  the  corporation,  or  of  any  act  done  by  the  corporation, 
has  been  necessary,  to  make  their  secretary  or  book- 
keeper, or  other  officer  a  party :  and  a  demurrer  because 
the  bill  showed  no  claim  of  interest  in  the  defendant,  has 
been,  in  such  case,  over-ruled."  (i)  There  Lord  Redes- 
dale  makes  no  distinction  between  a  bill  for  relief  and 
a.  bill  for  discovery  only.  It  is  clear,  therefore,  that  the 
demurrer  is  bad  so  far  as  the  secretary  is  concerned ; 

(/)  1  Vem.  117.  (h)  1  Bro.  C.C.  469. 

(^)  See  14  Ves.  251,253,         (i)  Treat.  Plead.  4th  edit, 
and  253. ,-  188,  i8g;  3d  edit.  152,  153. 
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and,  if  it  is  bad  as  to  him,  it  is  bad  as  to  all  the  other 
demurring  parties.  We  contend,  however,  that  the 
charge,  in  the  bill,  that  the  Defendants,  that  is,  all  the 
Defendants,  have,  in  their  custody,  books,  accounts,  8cc. 
whereby,  if  produced,  the  truth  of  the  matters  alleged 
by  the  bill  would  appear,  is  sufficient  to  support  the 
bill  as  against  all  the  demurring  parties. 

Mr.  Jacob,  in  reply : 
Where  a  demurrer  is  by  several  parties,  it  may  be 
good  as  to  one  of  the  parties,  and  bad  as  to  another 
of  them.  The  Mayor  and  Corporation  of  London  v. 
Zery  (ft).— {The  Vioe-ChanceUori  That  is,  where  the 
demurrer  is  joint  and  several.] 

The  case  of  Dummer  v.  The  Corporation  of  Chip* 
penham,  was  a  case  of  fraud  and  corruption,  and  certain 
individual  corporators,  who  had  taken  an  active  part 
in  doing  the  acts  which  the  bill  complained  of^  were 
made  co-defendants.  That  is  quite  different  from  call- 
ing upon  them  to  answer  for  the  purpose  of  disco- 
very. In  Moodalay  v.  Morton,  the  distinction  between 
the  Company  and  their  secretary  was  not  su^ested. 
It  was  a  very  extraordinary  case ;  for  it  was  a  bill  filed 
for  a  discovery  and  a  commission  to  examine  witnesses 
in  aid  of  a  non-existing  action.  That  case  was  brought 
under  the  consideration  of  Sir  John  Leach,  V.  C.  in 
Angell  v.  Angdl  (/)•  His  Honor  does  not  express  any 
opinion  upon  the  point  for  which  it  was  cited  by  the 
counsel  for  the  plaintiffs ;  but  gives  what  seems  to  be 
the  correct  exposition  of  the  bill  in  that  case ;  and  con- 
cludes his  observations  with  saying  that  the  case,  being 
a  case  of  specialty  and  exception,  rather  disproved  than 
affirmed  the  general  propositions  for  which  it  had  been 
cited  in  the  case  before  him* 

ik)  8  Ves.  398.      (/)  1  Sim,  &  Stu.  83 ;  tee  pp.  go  &  91. 
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The  distinction  between  a  bill  for  discovery  and  a  bill 
ibr  relief  was  not  so  well  estaUished  formerly,  as  it  now 
is  and  has  been  for  several  years  past  Where  the  bill 
is  for  relief,  the  whole  matter  remains  under  the  cogniz- 
ance of  this  Court;  and  this  Court  will  have  the  answer 
of  the  secretary  or  other  officer  of  the  corporation, 
opened  to  it ;  but,  where  the  bill  is  for  discovery  only, 
the  Court  has  nothing  to  do  with  it  after  it  has  enforced 
the  answer.  Will  this  Court  then  enforce  answers  from 
several  Defendants,  not  to  assist  the  Plaintiff  in  con- 
ducting his  case  in  this  Court,  but  in  conducting  his 
defence  at  law  ?  The  answer  of  a  married  woman  cannot 
be  read  against  her  husband,  nor  can  it  be  read  against 
herself,  either  during  or  after  the  coverture.  The  Court 
however  requires  her  to  put  in  a  full  answer;  as  it  may 
be  of  great  use  in  enabling  the  Plaintiff  to  frame  his 
interrogatories  and  to  know  where  he  may  procure  evi- 
dence :  but  a  married  woman  cannot  be  made  a  party 
to  a  bill  of  discovery  against  her  husband. 


1840. 
Glasscott 

V. 
COPPBR- 
MIMSRS' 

Company. 


The  Vicb-Chancbllor  : 

In  this  case  the  bill  represents  a  variety  of  circum- 
stances, many  of  which  I  do  not  see  that  there  is  any  use 
in  stating,  except  that  they  tend  to  make  intelligible 
the  terms  of  that  which  is  really  the  subject  of  dispute, 
namely,  the  contract  of  August  1830 ;  the  language  of 
which  one  could  not  even  guess  at  the  meaning  of« 
unless  there  were  a  statement  contained  in  the  bill 
as  to  what  was  done  both  prior  and  subsequent  to 
that  agreement.  Then  it  is  represented  that  the  Com- 
pany of  Copper  Miners  of  England  have  brought  an 
action  against  the  Plaintiffs  in  respect  of  the  con- 
tract of  August  1839;  and  the  bill  contains  averments 
that  that  contract  is  fictitious,  and  that  there  was  no 
such  contract,  and  so  on :  and  then  it  represents  that 
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1840. 
Glasscott 

COPPBR- 
MINERSi' 

Compact. 


the  demurring  parties  are  oflScers  of  the  Company*  Then 
there  is  a  statement,  as  to  all  the  Defendants,  that  they 
have  the  books  and  papers  in  their  possession. 

Then  these  four  gentlemen  who  have  various  charac- 
ters  as  officers  of  the  Company,  have  put  in  one  general 
demurrer. 


Now  it  strikes  me  that  the  Plaintiffs  at  law  may  have 
evidence  to  support  their  case,  which  it  may  be  neces- 
sary to  rebut  by  other  evidence :  and  I  do  not  think 
that  this  is  a  bill  merely  for  the  purpose  of  making  the 
Plaintiffs  at  law  admit  that  they  have  no  case,  but  it  is 
a  bill  which,  if  they  do  not  admit  that  they  have  no 
case,  seeks  to  make  the  present  demurring  Defendants 
produce  documents  by  means  of  which  it  may  be  shown 
that,  though  the  Plaintiffs  at  law  may  have  some  evi- 
dence in  support  of  their  case,  yet,  when  the  evidence 
for  them  is  weighed  against  the  evidence  for  the  De- 
fendants at  law,  the  balance  will  be  turned  against 
them. 


Then  the  question  is  whether  such  a  bill  can  be  sus- 
tained ?  In  my  opinion  there  is  abundance  of  autho- 
rity for  sustaining  such  a  bill.  It  is  very  remarkable 
tliat  the  second  edition  of  Lord  Redesdak*s  Treatise, 
which  was  published  in  the  year  1787,  contains,  word 
for  word,  the  same  passage  as  we  find  in  the  fourth 
edition,  which  was  published  in  his  lifetime  and  with 
his  sanction,  and  which  therefore  does  clearly  show  that 
his  Lordship  did,  after  the  lapse  of  40  years,  entertain 
the  opinion  which  he  published  in  the  year  1787.  Lord 
Redesdale  was  a  great  observer  of  what  took  place  in  this 
Couil ;  and  we  can  hardly  suppose  that  he  forgot  the 
cases  in  which  he  himself  had  been  engaged  as  counsel. 
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as  he  was  in  Moodalay  v.  Morton^  which  was  heard  in 
1785.  Now,  though  it  may  be  perfectly  true  that  the  ob- 
seiration  made  by  Sir  John  Leach,  in  the  case  of  Angell  v. 
Anffell,  may  have  contained  very  good  reasons  why  the 
demurrer  should  have  been  allowed,  so  far  as  it  was  a  bill 
for  a  commission,  still  his  Honor's  opinion,  supposing  it 
to  be  right,  would  be  no  authority  against  the  proposition 
which  is  involved  in  the  decision  of  that  case,  namely, 
that  a  bill  for  discovery  only,  may  be  filed  against  a  cor- 
poration and  its  officers.  And  it  appears  to  me  that  any 
observations  which  were  made  upon  the  collateral  point 
concerning  the  commission,  have  nothing  at  all  to  do 
with  the  question,  whether  a  bill  of  discovery  only  may 
be  filed  against  a  company  and  its  officers. 


1840. 

Glasscott 

Copper* 

ICIMSRS' 
COMFAKT. 


Then  the  language  of  Lord  RedesdcJe  in  both  the 
editions  to  which  I  have  referred,  is  in  the  most  general 
form :  ''  It  has  been  usual,*'  says  his  Lordship,  "  where 
a  discovery  of  entries  in  the  books  of  the  corporation,  or 
of  any  act  done  by  the  corporation,  has  been  necessary, 
to  make  their  secretary  or  book-keeper  or  other  officer 
a  party.''  And,  if  you  may  make  any  other  officer  than 
a  secretary  or  a  book-keeper  a  party,  which  this  language 
plainly  imports,  it  seems  to  follow  that  you  may  make, 
not  only  the  secretary,  but  the  governor,  and  the  deputy- 
governor  &c.  and  any  other  person  a  party  with  respect 
to  whom  there  is  an  averment  that  he  has,  or  that  he 
and  others  have  in  their  custody  books  and  papers 
which  relate  to  the  matters  in  the  bill  mentioned,  and 
whereby  the  truth  of  those  matters  would  appear.  And 
I  cannot  but  think,  notwithstanding  aU  that  has  been 
said  on  this  subject,  that  I  am  actually  bound  by  the 
authority  which  I  find,  which  I  must  take  to  have  been 
considered  as  the  law  for  the  length  of  time  from  1787  to 


S14 


CASES   IN  CHANCERY. 


1840. 
Glasscott 

COPPER- 
MINSBS* 

CoMPAinr. 


1827,  and  which  I  myself  have  always  understood  to  be 
the  law  of  the  Court 

The  result  is  that  this  demurrer  must  be  o?erruled. 

[Demurrer  overruled. 


gth  December.       The  Company,  having  filed  their  answer,  obtained  an 

'        "       '     order  fiui,  for  dissolving  the  injunction :  and 
Injunction^ 
Practice. 


If  officers  of  a 
corporation  are 
made  co-defen- 
dantstoabillfor 
a  discovery  and 
an  injunction 
to  stay  an  ac- 
tion brought  by 
the  corporation, 
the  injunction 
will  be  dissolved 
on  the  coming 
in  of  the  an- 
swer of  the  cor- 
poration, al- 
though ihe 
officers  have  not 
answered. 


-^     I 


/L 


4>(/ 


Mr.  Lofiw  Wigram  now  moved  to  make  that  order 
absolute.    He  cited  Joseph  v.  Doubkday  (a). 

Mr.  Heathfield,  for  the  PlamtifFs  ; 

Your  Honor  has  decided  that  the  officers  of  the  Com- 
pany have  been  rightly  made  co-defendants  to  the  bill. 
They  have  not  yet  put  in  their  answers ;  and,  before  the 
time  which  they  have  obtained  for  that  purpose  expires, 
the  action  will  be  tried.  Consequently,  it  will  be  useless 
to  hold  that  the  officers  may  be  made  co-defendants, 
unless  you  decide  that  the  injunction  is  to  continue  until 
they  have  answered  the  bill. 

The  Vice-chancellor  said  that,  as  the  Company  had 
put  in  their  answer,  it  was  quite  a  matter  of  course  to 
make  the  order,  for  dissolving  the  injunction,  absolute. 

(a)  1  V.  k  B.  497* 


CASES   IN    CHANCERY.  315 


HORNCASTLE  v.  CH ARLESWORTH.  ^  1840 : 

3d  December. 

J  HE  question,  in  this  case,  whicb  was  raised  by  a       Partition. 
demurrer,  was  whether  a  court  of  equity  could  decree       Copyholds* 
a  partition  of  copyholds,  between  tenants  in  common  in  ";        . 

fee,  without  the  license  of  the  lord  of  the  manor.  ^j^  ^^^  Ue  for 

a  partition  of 
Mr.  Hodgson  and  Mr.  Kenyon  Parker:  copyholds. 

Joint-tenants  and  tenants  in  common  were  not  com-     ^  Y^    *' 
pellable  to  make  partition,  until  the  31st  Hen.  8,  c.  1,      ^  •  ^  •^'*^    ^^ 
and  32  Hen.  8,  c.  32,  which  first  gave  the  remedy  by    ^  ^^^^^    '^    *  "^'" 
writ  of  partition.    It  was  held,  however,  that  those  sta-        '^      '         '     ^ 
tutes  did  not  include  copyholds,  as  the  remedy  by  writ    ^J'^  fy^. 
was  not  applicable  to  them.    Co.  Litt.  187  a,  note  71, 
Harg.  and  Butler's  edition.    Coke's  Complete  Copy- 
holder, sect.  64. 

In  order  to  show  what  has  been  the  course  of  decision 
on  the  point,  we  refer  to  Seott  v.  Fawcet  (a) ;  Hall 
▼.  Freeth  (6) ;  Whitchurch  v.  Holworthy  (c)  ;  BwrreU 
V.  Dodd  {d) ;  Oaheley  v.  Shnith  (e). 

Mr.  Jacob  and  Mr.  ElmsUy : 

Although  the  lands  of  which  a  partition  is  sought  are 
called  copyholds  in  the  bill,  they  are  customary  free- 
holds, as  they  appear,  from  the  admittances,  not  to  be 
held  at  the  will  of  the  Lord  (/).  The  writ  of  partition 
is  abolished  by  3  &  4  Wm.  4,  c.  27»  sect.  36,  and  so  also 

(a)  I  Dick.  399.  (e)  1  Eden,  s6i. 

(ft)  1  Madd.  Prin.  &  Prac  (/)  It  seems  that  custom- 

332,  note,  3d  edit.  ary  freeholds  are  not  within 

(c)  Ibid.  the  Acts  of  Hen.  8,  see  Bur* 

{d)  3  Bos.  &  Pull.  378.  rell  v.  Dodd^  uK  mp. 


dl6 


CASES    IN   CHANCERY. 


1840. 

H0R11CA8TLB 

Charles* 

WORTH. 


is  the  proceeding  by  plaint  in  the  lord's  court,  which, 
as  appears  by  the  earlier  cases,  was  the  only  mode  of 
effecting  a  partition  of  copyholds.     The  legislature, 
however,  when  it  passed  that  Act,  meant  not  to  abolish 
partition  entirely,  but  to  leave  untouched  the  equitable 
jurisdiction  in  cases  of  partition,  not  considering  it  as 
dependent  on  the  jurisdiction  either  at  common  law  or 
by  statute. — [The  Vice-Chancellor:   The  Act  simply 
abolishes  legal  partition :  there  is  no  allusion,  in  it,  to 
equitable  partition.] — On  a  writ  of  partition  the  judg- 
ment is  for  the  parties  to  hold  in  severalty :  therefore,  a 
legal  title  would  be  given  without  the  lord's  concur- 
rence :  but  a  court  of  equity  decrees  a  partition  to  be 
effected  by  surrenders  in  the  lord's  court.— [2%c  Vice- 
Chancellor:  The  lord,  on  the  admittance  of  a  copy- 
holder, is  entitled  to  the  accustomed  fine ;  but  who  can 
say  what  is  the  accustomed  fine  on  admittance  to  a 
tenement  which  never  before  existed  ?] — ^The  jurisdiction 
of  this  Court  with  respect  to  partition,  is  not  only  exer- 
cised in  a  different  manner,  but  is  more  extensive  than 
it  is  at  common  law.    This  Court  deals  with  compli- 
cated interests  in  a  manner  Uiat  a  court  of  common  law 
cannot.     It  can  decree  money  to  be  paid  for  owelty  of 
partition:  and,  if  one  of  two  co-parceners  aliens,  the 
alienee  cannot  have  partition  at  common  law ;  but  may 
have  it  in  this  Court.     Dodson  v.  Dodson  {g) ;  Swan  v. 
Swan  (A) ;  Baring  v.  Nash  (i) ;  Vin.  Ab.  Tit.  Partit.  pi. 
36;  Gaskell  y.  GashelUk). 


The  Vice-Chancellor  : 
I  have  always  considered  the  question  that  has  been 


(g)  Allnatt  on  Partit.  94; 
and  3  Watk.  on  Copyholds^ 
p.  153»  note,  Coventry's  edit. 

(A)  8  Pri.  518. 


(f)  I  V.  &   B.  551 ;  see 

555* 
(k)  Ante,  Vol.  VI.  p.  643. 
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raised  by  the  demurrer  in  this  cane,  to  be  settled.  I  well 
remember  that  the  question  was  decided  by  Sir  WiUiam 
Granty  in  Shewen  v.  Kirwan,  in  1811* :  since  which  time 
I  have  never  met  with  a  person  who  had  a  doubt  about 
it.  There  formerly  was  a  floating  opinion  that  a  parti- 
tion of  copyholds  might  be  decreed,  but  it  soon  sub- 
sided. Where  freeholds  and  copyholds  are  held  toge- 
ther in  common,  as  in  Dodson  v.  Dodstm^  there  may  be 
a  partition,  in  one  sense,  by  giving  all  the  copyholds  to 
one  and  all  the  freeholds  and,  if  necessary,  money  for 
equality  of  partition,  to  the  other.  But  since  that  deci- 
sion by  Sir  William  Grants  to  which  I  have  referred, 
I  have  never  heard  it  so  much  as  hinted  that  this  Court 
had  jurisdiction  to  make  a  partition  of  copyholds  alone. 


1840. 
horncastlb 

Charles- 
worth. 


This  Court  has  never  extended  its  jurisdiction  to  any 
new  subject,  but,  when  dealing  vnth  an  old  subject, 
has  dealt  with  it  in  its  own  way :  and  if  this  Court,  on 
a  bill  being  filed  for  a  partition,  finds  persons  variously 
entitled,  in  undivided  shares,  to  partial  interests,  it  will 
take  care  that  no  injury  shall  be  done,  by  directing 
that,  by  the  form  of  the  conveyance,  the  parties  shall 
have  the  same  interests  in  the  divided  shares,  as  they 
before  had  in  the  undivided  shares.  So  that  the  juris- 
diction exercised  by  this  Court  in  cases  of  partition, 
is,  in  effect,  an  improvement  on  the  jurisdiction  as 
it  existed  at  law :  but  this  Court  has  never  assumed  a 
jurisdiction  over  copyholds. 

My  opinion  is  that  the  filing  of  the  bill  in  this  case» 
is  a  pure  experiment :  and,  therefore,  the  demurrer  must 
be  allowed  with  costs. 


Not  reported. 


818 


CASES  IN   CHANCERY. 


1840: 

15th  and  17  th 
December. 


HERIZ  V.  RIERA. 


Plea. 

Pleading. 

Foreign  mio. 

A.  and  B.  were 
Spanish  sub- 
jects, resident 
in  Spain. 
A.  having  en- 
tered into  a 


IHE  bill  stated  that  the  Defendant  (who  was  de- 
scribed as  formerly  of  Madrid  but  then  of  the  Clarendon 
hotel  Bond  St.)  on  or  about  the  11th  of  June  1827, 
entered  into  a  contract,  with  the  Spanish  Goyemment, 
for  providing  tobacco  for  the  Royal  manufactories  of 
Spcdn  for  five  years^  from  June  1828,  at  the  prices  men- 
tioned :  that  the  capital  intended  to  be  employed  in  the 
execution  of  the  contract  was  estimated  at  60,000  /• 
mercantile  con-  sterling :  that  the  Defendant,  soon  after  he  had  entered 

met  with  the     j^^  ^^^  contract,  came  to  an  agreement  with  Don  Pio 

opanish  govern-  . 

ment,  agreed       de  Elizaldef  late  of  Madrid^  deceased,  that  Elizalde 

with  B.,  to  al-  should  participate,  in  the  profits  of  the  contract,  to 
share  of  the  ^^  extent  of  one-fifteenth,  with  a  nominal  capital  of 
profits.  Some  4,000  /.  sterling ;  but  it  was  agreed,  between  the  par^ 
"^Md  n'd'cd  ^'^»  ^^^^  although  Elizalde  was  to  participate  in  the 
and  A.  went,  '  profits  of  the  contract  to  the  extent  of  one-fifteenth,  yet 
first,  to  France^ 

and  afterwards  came  to  Ef^land.  After  he  had  left  Spain^  he 
frequently  wrote  to  the  Plaintiffs  (who  were  resident  in  France^ 
but  had  taken  out  administratioo  to  B.  in  this  country),  promising 
to  settle  with  them  for  B*%  share  of  the  profits  of  the  contract ; 
but  not  having  done  so,  they  filed  a  bill  against  him  to  enfi>roe 
the  agreement.  A.  pleaded  tliat  the  agreement  was  Ul^gal  and 
void  by  the  laws  of  iipain^  as,  at  the  time  it  was  entered  into,  B. 
held  an  office  of  trust  and  confidence  under  the  Spanish  govern* 
ment :  and  the  plea  averred  that  the  entering  into  the  agreement 
was  a  crime  against  the  laws  of  Spain^  subjecting  the  parties  to 
pains  and  penalties  and  a  criminal  prosecution.  It  was  objected, 
first,  that  the  plea  was  double,  as  the  first  part  applied  to  the  dis- 
covery and  relief,  and  the  latter  part,  to  the  discovery  only: 
secondly,  that  the  particular  law  of  Spain  by  which  the  agreement 
was  nullified,  ought  to  have  been  set  forth:  thirdly,  that  B.  was 
dead,  and,  therefore,  no  longer  subject  to  pains  and  penalties ;  and, 
fourthly,  that  A.  after  he  had  left  hpainj  had  recognised  the  agree- 
ment and  promised  to  perform  it.  The  Court,  however,  allowed 
the  plea. 
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that,  ia  ccHBidenition  of  aonie  importaiit  services  wUch 
he  had  previoasly  rendered  to  the  Defendant,  the  De- 
fendant would  not  call  upon  him  for  more  than  one- 
half  of  such  nominal  capital ;  and  that,  in  the  event  of 
the  contract  not  turning  out  profitable,  the  Defendant 
would  not  call  upon  Elizalde  to  contribute  more  than 
one-thirtieth  of  the  loss  that  should  be  sustained  there* 
by :  that,  accordingly,  the  Defendant  wrote  and  sent, 
to  Elizalde f  a  letter  dated  the  20th  of  June  1828, 
which  was  set  forth  in  the  bill,  and  which  contained  the 
terms  of  the  agreement.  The  bill  then  stated  that  D/i- 
zalde  accepted  the  proposal  contained  in  the  letter,  and 
signified,  to  the  Defendant,  his  assent  thereto :  that  the 
Defendant  continued  to  supply  the  royal  manufactories 
of  Spain  with  tobacco  under  the  contract,  from  June 
1828  until  June  1833,  by  which  he  realized  very  large 
profits,  to  one-fifteenth  of  which  Elizalde  was  entitled 
under  the  agreement ;  but  the  Defendant  never  paid, 
either  to  Elizalde  or  to  his  representatives,  any  thing 
on  account  thereof;  and  all  accounts  in  respect  thereof, 
between  the  Defendant  and  Elizalde's  estate,  still  re- 
mained open  and  unsettled,  and  several  thousand  pounds 
were  due,  to  Elizalde'n  estate,  in  respect  of  the  mat- 
ters aforesaid:  that  EUzalde  died,  in  October  1836, 
intestate,  and  that,  soon  after  his  death,  the  Plaintiffs, 
his  sisters  (who  were  described  as  of  St.  Jean  de  Luz 
ia  the  kingdom  of  France)f  procured  letters  of  adminis- 
tration to  his  estate,  from  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury.  The  bill  then  set  forth 
three  letters  written,  in  the  years  1886, 1837  and  1838, 
by  the  Defendant  (who  was  then  in  jPam,  and  shortly 
afterwards  came  to  reside  in  England)^  to  the  Plaintiffs, 
in  which  the  Defendant  promised  to  account  for  and 
pay  to  them,  as  soon  as  he  should  be  able,  the  share 
of  the  profits  of  the  contract  to  which  Elizalde'B  estate 
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1840.  ^  was  entitled.  The  charging  part  of  the  bill  contained 
two  letters  from  the  Defendant  to  EUzcJde,  one  dated  in 
1831  and  the  other  in  1832 :  in  the  former  the  Defendant 
stated  that  he  had  made  a  partition  of  funds  in  the  to- 
bacco undertaking,  and  had  credited  JEUizalde  with  his 
share,  and  that,  as  soon  as  he  should  have  realized  some 
credits,  which  he  expected  to  obtain  without  delay,  he 
would  advise  Elizalde  of  another  partition  :  and,  in  the 
latter,  he  stated  that  Elizalde  might  dispose  of  200,000 
reals,  in  lieu  of  180,000,  as  per  first  advice,  and  that  he 
trusted  he  should  be  able  to  give  Elizalde,  without 
great  delay,  another  advice  of  a  similar  nature.  The 
bill  then  charged  that  the  Defendant  had  invested  part 
of  his  profits  in  the  funds  of  this  country,  and  various 
other  matters  with  a  view  to  obtain  a  discovery  of  them : 
and  it  prayed  for  an  account  and  payment  of  what  was 
due,  from  the  Defendant,  to  Elizalde's  estate,  in  respect 
of  the  profits  of  the  contract. 

The  Defendant  put  in  the  following  plea :  ''  This  De- 
fendant, by  protestation  &c.  doth  plead  in  bar  to  the  said 
bill,  and  for  plea  saith  that,  at  and  prior  to  the  date 
and  making  of  the  alleged  agreement  in  the  said  bill 
alleged  to  have  been  come  to,  by  this  Defendant,  with 
Don  Pio  de  Elizalde  in  the  said  bill  mentioned,  he,  the 
said  Don  Pio  de  Elizalde,  was  a  public  officer  and  agent 
of  the  Spanish  Government  in  the  said  bill  mentioned, 
and  then  holding,  as  such  public  officer  and  agent,  an 
office  or  offices  of  trust  and  confidence  under  the  said 
government,  to  wit,  the  office  of  Tresuero  General  del 
Rieno,  which,  being  translated  into  the  English  lan- 
guage, means  Chief  Treasurer  of  the  Kingdom,  and 
likewise  the  office  of  Consegero  de  Estado,  which,  being 
translated  into  the  English  language,  means  Councillor 
of  State ;  and  that,  by  reason  thereof,  by  the  laws  then 
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and  at  that  time  and  still  in  force  in  the  kingdom  of 
Spaiuj  the  said  alleged  agreement  was  and  is  null  and 
▼Old,  and  the  parties  to  any  such  agreement  as  the  said 
alleged  agreement  in  the  said  bill  mentioned,  would 
have  been  and  were  and  still  would  be  and  are,  by 
reason  of  the  premises  aforesaid,  by  the  laws  of  the  said 
kingdom  of  Sptun,  liable  to  pains  and  penalties  and  cri- 
minal prosecutions  for  making  and  entering  into  such 
alleged  agreement :  And  this  Defendant  doth  aver  that 
the  said  alleged  agreement,  if  any,  was  made  and  entered 
into  in  the  said  kingdom  of  Spain,  and  that,  at  and  prior 
to  the  date  and  making  of  the  said  alleged  agreement, 
this  Defendant  and  the  said  Don  Pio  de  Elizalde,  were, 
respectively,  subjects  of  and  residing  and  domiciled  in 
the  said  kingdom  of  Spain,  and  under  the  allegiance  of 
the  said  Spanish  government ;  and  the  said  Don  Pio 
de  EUzaide  being,  as  aforesaid,  a  public  officer  and 
agent  of  the  said  Spanish  government,  and  holding,  as 
such,  an  office  or  offices  of  trust  and  confidence  under 
the  same  government  as  aforesaid,  the  said  alleged 
agreement  was  and  is,  by  reason  thereof,  by  the  said 
laws  then  and  still  in  force  in  the   said  kingdom  of 
Spain,  ipso  facto  null  and  void,  and  the  making  and 
entering  into  such  alleged  agreement  was  and  is,  by 
reason  of  the  premises  aforesaid,  a  crime  against  the  laws 
of  the  said  kingdom  of  Spain,  subjecting  the  parties 
thereto  to  pains  and  penalties,  and  a  criminal  prosecution 
for  the  same :  and,  therefore,  this  Defendant  humbly 
demands    the   judgment  of  thi3   Honoarable   Court 
whether  &c." 


1840. 


Hebiz 

V. 
RlBRA. 


Mr.  Wakefield,  Mr.  Jacob  and  Mr.  Rogers,  in  sup- 
port of  the  plea,  said  that  the  courts  of  this  kingdom 
would  not  enforce  an  agreement  between  parties  who 
were  subjects  of  and  resident  m  a  foreign  country. 
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1840*  ivhich;  as  the  plea  averred,  was  null  and  void  by  the 

laws  of  that  country,  and  subjected  the  parties  to  pains 
and  penalties  and  to  a  criminal  prosecution.     Armstrong 
BiBRA  ^'  ^^'^^^^^^  Wf  Thomson  v.  Thomson  (b) ;  De  la  Vega 

V.  Viatina  (c) ;  3  Surge  on  Colonial  Law,  767.  750  & 
760 :  Story  on  the  Conflict  of  Laws,  200 :  Talleyrand 
V.  JBoulartger  {d), 

Mr.  Knight  Bruce  and  Mr.  Koe^  in  support  of  the 
bill  : 

The  plea  that  has  been  put  in  in  this  case,  is,  in  fact, 
two  distinct  pleas  formed  into  one.     It  is  a  plea  to  the 
discovery,  on  the  ground  that  it  would  subject  the  De- 
fendant to  pains  and  penalties  ;  and  to  the  discovery  and 
relief,  on  the  ground  that  the   contract  is  illegal.     A 
Plaintiff  may  be  entitled  to  relief,  although  he  may  not 
be  entitled  to  compel  an  answer  to  a  single  allegation  in 
his  bill ;  for  he  may  prove  his  case  without  the  oath 
of  the   Defendant.     In  BrownstDord  v.   Edwards  (e); 
Lord  Hardwicke,  C.  says :  ''  Some  collateral  arguments 
have  been  used,  that  it  is  not  in  every  case  the  party 
shall  protect  himself  against  relief  in  this  Court,  upon 
an  allegation  that  it  will  subject  him  to  a  supposed 
crime.     It  is  true  it  never  creates  a  defence  against 
relief  in  this  Court ;  therefore,  in  case  of  usury  or  for- 
gery, if  a  proof  can  be  made  of  it,  the  Court  will  let  the 
cause  go  on  still  to  a  hearing,  but  will  not  force  the 
party,  by  his  own  oath,  to  subject  himself  to  punishment 
for  it     In  a  bill  to  inquire  into  the  reality  of  deeds  on 
suggestion  of  forgery,  the  Court  has  entertained  jurisdic-^ 
tion  of  the  cause  ;  though  it  does  not  oblige  the  party  to 

(a)  3  Myl.  &  Keen,  45.  (d)  3  Ves.  447. 

(6)  7  Ves.  470.  473.  (e)  a  Vez,  246. 

(c)  1  Barn.  &  Adol.  284. 
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a  discovery,  but  directs  an  issue  to  try  whether  forged." 
It  is  manifest  therefore  that  a  plea  to  the  discovery^ 
on  the  ground  that  it  would  subject  the  Defaidant  to 
pains  and  penalties,  is  quite  distinct  from  a  plea  to  relief. 
The  plea  avers  that  the  contract  is  invalid,  and,  besides, 
that  the  entering  into  it,  subjects  the  parties  to  pains  and 
penalties  :  so  that  it  does  not  aver  that  the  invalidity  of 
the  contract  creates  its  criminality,  or  that  its  crimi- 
nality creates  its  invalidity.  Criminality  and  invalidity 
are  by  no  means  one  and  the  same  thing ;  nor,  indeed, 
is  the  one  the  necessary  consequence  of  the  other.  An 
act  may  be  invalid  and  yet  not  criminal :  or  it  may  be 
criminal  and  yet  not  invalid.  Fieri  non  debet ;  sed  fac- 
tum valet,  is  a  maxim  acknowledged  by  our  law.  A 
marriage  may  be  valid,  although  some  of  the  regulations 
prescribed  by  law,  may  not  have  been  complied  with. 
If  then,  as  we  contend,  criminality  and  invalidity  are  not 
necessarily  connected  with  or  deducible  from  each 
other,  the  plea  must  fail  for  duplicity. 


1840. 

It 


Hbriz 

RiERA. 


Secondly  :  the  plea  is  too  loose  and  vague.  It  ought 
to  have  set  forth  the  particular  law  of  Spain,  which  ren- 
ders the  contract  invalid.  Is  it  fair  that  the  Plaintiff 
should  be  sent  to  search  all  the  laws  of  Spain,  in  order 
to  find  out  which  of  those  laws  it  is  that  the  plea  alludes 
to  ?  Suppose  that  the  Defendant  had  pleaded  that,  by 
the  laws  of  this  kingdom,  the  contract  was  void :  that 
general  mode  of  pleading  would  not  have  been  good. 
The  particular  Act  of  Parliament  which  makes  the  con- 
tract void,  must  be  referred  to.  A  private  Act  of  Par- 
liament is  as  much  the  law  of  this  country  as  a  public 
Act  is ;  but,  nevertheless,  it  must  be  specially  pleaded. 
The  judges  of  this  country  are  bound  to  know  its  laws ; 
but  they  are  not  bound  to.know  the  laws  of  a  foreign 
country, 
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Thirdly :  EUzalde  is  dead ;  and,  consequently,  he  can- 
not be  subject  to  a  criminal  prosecution,  or  to  pains  and 
penalties* 

Fourthly :  there  is  no  averment  connecting  the  agree- 
ment stated  in  the  letter  of  June  1B28,  with  the  agree- 
ment stated  at  the  outset  of  the  bill :  there  is  nothing 
to  show  that  they  are  identical :  consequently^  it  is  left 
uncertain  to  which  of  the  two  agreements  the  plea  is 
addressed. 

Fifthly :  the  bill  contains  a  variety  of  recognitions  of 
the  agreement  and  promises  to  perform  it,  both  writ- 
ten and  verbal,  which  were  made  by  the  Defendant,  in 
France  and  England,  as  well  as  in  Spain,  and  before 
as  well  as  since  EHzalde's  death  :  and  the  bill  is  as  much 
founded  on  those  recognitions  and  promises,  as  it  is 
upon  the  original  agreement  The  plea,  however,  no 
where  avers  that  the  Plaintiffs  have  no  present  right  to 
sue.  Suppose  that  parties  enter  into  an  agreement 
which  is  illegal,  and  one  of  them  gains  a  large  sum  of 
money,  and,  the  money  having  been  realized,  promises 
to  pay,  to  the  other  party,  the  share  to  which  he  would 
have  been  entitled  if  the  agreement  had  been  valid :  is 
it  at  all  clear  that,  by  the  law  of  Spain  or  by  the  law 
of  this  country,  that  promise  could  not  be  enforced  ? 
Barnes  v.  HedUy  (f).  In  this  case  there  is  nothing  to 
show  that  the  original  agreement,  though  invalid  by  the 
laws  of  Spain,  may  not  form  a  good  consideration  for 
the  subsequently  recognized  contract,  when  the  parties 
were  not  resident  in  that  country. 

The  Vice-Chancellor  : 
The  bill,  in  effect,  represents  but  one  agreement. 

(/)  2  Taunt.  184. 
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The  whole  agreement  made  was  that  there  should  be  1840. 

a  participatioiiy  in  the  profits  of  the  contract  with  the 
Spanish  government^  by  the  party  whom  the  Plaintiffs 
represent,  to  the  extent  of  one-fifteenth.  The  letter  of  Rie^a. 
JoDC  1828,  which  was  relied  on  by  the  counsel  in  sup- 
port of  the  bill,  did  not  create  a  new  agreement,  but 
was  merely  an  acknowledgment  of  the  prior  verbal 
contract.  It  is  evidence  of  that  contract,  but  nothing 
more.  I  have  read  all  the  subsequent  letters ;  but  my 
opinion  is  that  they  do  not  show  any  promise  to  account, 
independently  of  any  obligation  which  might  arise  out 
of  the  original  agreement.  The  consequence  is  that  the 
bill  does  not  represent,  as  it  has  been  said  to  do,  that 
there  were  two  agreements. 

The  plea,  which  is  to  the  whole  bill,  alleges  that,  for 
the  reason  which  it  assigns,  the  agreement  in  question 
was  null  and  void  by  the  laws  of  Spain :  and  then  it 
makes  an  averment,  in  support  of  the  plea,  that  the 
making  and  entering  into  such  agreement,  was  a  crime 
against  the  laws  of  Spain,  subjecting  the  parties  to  it 
to  pains  and  penalties  and  to  a  criminal  prosecution. 
I  see  nothing  in  that  averment  to  vitiate  the  plea. 
And,  if  the  fact  should  turn  out  as  the  plea  represents, 
then  there  must  be  an  end  of  the  Plaintiffs'  case. 

Plea  allowed  with  costs.  The  costs  of  the  suit  re- 
served ;  the  Plaintiffs  having  undertaken  to  reply  (g). 

(g)  See  Fiy  v.  Richardson^  ante.  Vol.  X.  p.  475. 
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PRESTON  V.  THE  GRAND  COLLIER  DOCK  1840: 

COMPANY  AND  OTHERS,  v  7*.  8th,  10th 

and 

(See  Mangles  v.  The  Grand  Cottier  Dock  Company,   aist  December. 

reported  ante,  Vol.  X.  p.  619.)  pi^nA' 

1  HE  Plaintiff,  J).  Preston,  was  an  original  subscriber         Parties. 
for  20  shares  in  the  Company.     The  bill  was  filed,  by  a  bill  byamem- 

him,  on  behalf  of  himself  and  all  other  the  subscribers  ber  of  a  nume- 
rous incorpo- 
rated Company,  on  behalf  of  himself  and  all  the  other  members 
except  the  Defendants,  praying  that  a  transaction  in  which  the 
Defendants  had  been  the  actors,  but  which  had  been  sanctioned, 
unanimously^  at  a  meeting  of  the  Company,  might  be  declared 
fraudulent  and  void,  was  sustained,  altliough  some  of  the  mem- 
bers on  whose  behalf  the  bill  was  filed,  had  been  present  and 
voted  at  the  meeting. 

Joint'Stock  Company, — FraueL-^Liability  of  Shareholders. 

Pending  a  bill  in  Parliament  for  forming  a  dock  company,  cer- 
tain subscribers  to  the  undertaking,  subscribed  for  9,000  addi- 
tional shares,  in  order  to  make  up  the  amount  of  capital  required 
by  the  standing  orders  of  the  House  of  Lords,  before  the  bill 
could  pass  that  House.  Afterwards,  but  before  the  bill  was 
passed,  those  persons  signed  a  declaration  that  they  held  the  addi- 
tional shares  in  trust  for  the  Company.  After  the  bill  had  passed, 
a  meeting  of  the  Company  resolved  unanimously  that  the  trust 
should  be  annulled  and  the  shares  be  transferred  to  the  secretary, 
for  the  use  of  the  Company :  no  transfer,  however,  was  made. 
The  directors  having  made  calls,  it  was  held  that  the  subscribers 
for  the  additional  sliares,  were  bound,  as  trustees,  to  pay  the  calls 
in  respect  of  those  shares. 
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1840.  to  and  members  of  the  Company  except  the  Defendants. 

The  Defendants  were  the  Company,  John  Guyon,  Wil- 
Preston       /^^  Qunston,  William  John  Richardson,  Henry  Luard, 
Grand        J^^^f^  Horatio  Ritchie,  James  Heygate,  Charles  Dun- 
Collier  Dock  ^^*   Samuel  Saunderson  Hall,  John   Walter  Hulme, 
CoMPAKT,      Sir  William  Heygate,  bart.,  John  Smith,  Susan  Gor- 
don, widow,  and  Rowland  Nevett  Bennett. 

T  Guyon,  Gunston,  Richardson,  Luard,  Ritchie,  James 
Heygate,  Duncan,  Hall  and  Hulme,  were  the  persons 
who  subscribed  for  9,000  of  the  additional  shares  in  the 
Company  (but  none  of  which  were  registered),  towards 
making  up  the  amount  of  capital  required,  by  the 
standing  orders  of  the  House  of  Lords,  to  be  subscribed 
before  the  bill  for  forming  the  Company  could  be 
brought  into  that  House.  All  those  nine  persons,  ex- 
cept Hall,  were  directors  of  the  Company ;  and  HaU 
had  been  a  director.  Sir  W.  Heygate  was  the  only 
other  director.  Smith  was  the  secretary  of  the  Com- 
pany. Susan  Gordon  and  Bennett  were  the  personal 
representatives  of  Adam  Gordon,  deceased,  who  was 
the  party  to  the  Parliamentary  deed  of  the  first  part, 
and  with  whom  the  covenants  contained  in  that  deed 
were  entered  into. 

The  bill  set  forth,  as  in  Mangles  ▼.  I%e  Grand  Collier 
Dock  Company,  the  Parliamentary  deed,  the  deed  of 
management,  the  making  of  the  additional  subscrip- 
tions, the  purpose  for  which  those  subscriptions  were 
made,  the  Act  of  Parliament,  the  memorandum  of  the 
4th  of  July  1887,  and  the  resolution  passed  at  the  meet- 
ing of  the  Company  on  the  27th  of  June  1839.  It 
stated  also  that  Guyon,  Crunston,  Luard,  Richardson, 
Ritchie  and  Hall,  and  fourteen  other  members  of  the 
Company  (who  were  named),  voted,  either  in  person  or 
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by  proxy,  at  that  meettng,  and  that  the  resolution  was  1840. 

carried  unanimously.    The  bill  further  stated  that  U  was 
alkgedy  by  or  on  behalf  of  the  Defendants,  that  Gunston, 
Mali,  Richardson,  Ritchie,  Luard,  Ouyon,  Duncan  and         GvLAvn 
James  Heygate,  affixed  their  names  or  initials  to  the  Collibr  Dock 
memorandiim  of  the  4th  July  1837 ;  and  that  Holme       Coicpant. 
affixed  his  name  or  initials  to  a  memorandum,  in  all  re- 
spects similar  to  it,  which  was  dated  the  6th  of  the 
same  month :  that  the  alleged  memorandum  of  the  4th 
of  July  1837,  and  the  resolution  to  annul  the  trust 
thereby  alleged  to  be  created,  and  the  direction  to 
transfer  the  additional  shares  to  Smith,  the  secretary, 
were  not  warranted  by  the  Act  of  Parliament,  and  were 
made,  by  collusion  between  the  parties  who  had  sub- 
scribed for  the  additional  shares  and  such  of  the  direc- 
tors as  were  present  at  the  meeting  of  the  27th  of  June 
1839,  for  the  Iraudulent  purpose  of  relieving  Ounston, 
Richardson,  Ritchie,  Luard,  James  Heygate,  Guyon, 
Jhmcan  and  Hall,  from  their  liability  to  pay  the  deposit 
of  l/.  per  share  on  their  additional  shares,  and  the 
calls  then  contemplated  to  be  made  upon  the  subscribers 
to  and  proprietors  of  the  undertaking:  that  the  said 
memorandum  and  resolution  tended  to  defraud  and  de- 
prive the  other  shareholders  of  the  benefit  of  the  sub- 
scriptions for  the  additional  shares,  and  of  the  deposit 
of  iL  per  share,  and  the  calls  which  might  be  made 
upon  the  subscribers  to  and  proprietors  of  shares  in 
the  undertaking  or  Company :  that,  pursuant  to  such 
resolution,  an  entry  was  made,  in  the  register-book  ^ 
or  share-ledger  of  the  Company,  purporting  that  the 
additional  shares  of  the  last-named  parties  had  been 
transferred  to  and  then  stood  in  the  name  of  John 
Smith,  in  trust  for  the  Company ;  but  no  actual  trans- 
fer of  such  shares  was  then  made  to   Smith:  that 
some  fraudulent  agreement  was  made,  between  Hulme 
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1840.  and  the  directors,  in  respect  of  the  additional  shares 

subscribed  for  by  him,  and  that,  pursuant  thereto,  an 

rRESTON       entry  was  made,  in  the  register-book  or  share-ledger 

Grand        of  the  Company,  that  Huhne  held  his  additional  shares 

Collier  Dock  '^  trust  for  the  Company :  that  a  meeting  of  the  direc- 

CoMPANT.      tors  was  held  on  the  22d  of  July  1839,  at  which  time 

only  G05  shares  had  been  duly  registered  ;  and  it  was 
then  resolved  that  a  call  of  5{.  per  share  should  be 
made  on  the  registered  proprietors,  and  paid  on  or  be- 
fore the  21st  of  August  then  next :  that  the  Plaintiff 
paid  that  call  on  his  shares,  on  or  about  the  21st  of 
August,  and  that  it  had  been  paid  on  all  or  nearly  all 
the  rest  of  the  605  shares :  that,  at  another  meeting  of 
the  directors,  held  on  the  28th  of  October  1839,  a  fur- 
ther call  of  2/.  per  share  was  resolved  upon,  and  that 
call  also  had  been  paid,  by  the  Plaintiff  and  all  or 
nearly  all  the  other  holders  of  the  605  shares :  that  the 
Plaintiff  was  ignorant  of  the  fraud9  aforesaid  until  long 
after  he  had  paid  the  calls ;  and  that  he,  and  all  the 
other  shareholders  except  the  Defendants,  paid  those 
calls  in  the  full  faith  and  confidence  that  all  the  shares 
subscribed  for,  in  and  by  the  Parliamentary  deed,  were 
bona  fide  subscribed  for,  and  that  the  calls  either  had 
been  or  would  be  paid  on  them ;  but  he  had  since  dis- 
covered that  neither  those  calls  nor  the  required  deposit 
of  1  /.  per  share,  had  been  paid  on  the  9,000  additional 
shares  subscribed  for  by  the  Defendants :  that,  unless 
those  payments  on  the  last-mentioned  shares  were  en- 
forced, it  would  be  impossible  to  carry  the  objects  for 
which  the  Company  was  formed,  into  effect :  that  the 
Plaintiff  had  requested  the  Company  and  the  other 
Defendants  who  wene  directors  of  the  Company,  to 
compel  the  payment  of  the  deposit  and  calls  on  the 
additional  shares,  and  to  have  those  shares  duly  entered 
and  registered  in  the  names  of  the  persons  by  whom 
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the  same  were  originally  subscribed  for  in  the  Parlia-  1840. 

mentary  deed,  and  had  requested  such  persons  to  con- 
sent to  those  shares  being  so  entered  and  registered , 
and  to  take  the  usual  certificates  thereof^  and  to  expunge         Grand 
the  resolutions  which  had  been  come  to  in  respect  thereof;    Colli  er  Dock 
and  also  had  requested  Sttsan  Gordon  and  Bennett  to      Compamv. 
enforce  the  covenants  entered  into,  by  the  Defendants, 
the  subscribers  for  the  additional  shares,  in  and  by  the 
Parliamentary  deed,  with  Adam  Gordonj  his  executors 
or  administrators;  but  they  had  refused  to  comply  with 
such  requests :  that  the  Defendants,  the  directors,  in 
order  to  give  effect  to  the  frauds  before  complained  of, 
and  to  secure  the  indemnity  of  themselves  and  HalU 
against  the  same  and  the  consequences  thereof,  threat- 
ened  to  declare  or  join   in  declaring  the    additional 
shares  to  be  forfeited  :  that,  if  the  Defendants,  the  sub- 
scribers for  the  additional  shares,  did,  as  they  pretended, 
execute  the  Parliamentary  deed  and  subscribe  for  those 
shares,  as  a  mere  matter  of  form,  and  in  order  to  satisfy 
the  standing  orders  of  the  House  of  Lords,  they  ought 
to  be  held  to  such   subscriptions ;   as,  otherwise,  the 
same  would  be  a  fraud  on  the  House  of  Lords  and  on 
the  other  shareholders:  that  the  before-mentioned  me- 
morandums and  resolutions  relating  to  the  additional 
shares  were  also  fraudulent ;  and,  if  those  shares  were  to 
be  considered  as  held  in  trust  for  the  Company,  it  would 
be  impossible  to  carry  the  objects  for  which  the  Company 
was  formed  into  effect,  and  all  the  meetings  of  the  Com- 
pany which  had  been  held,  and  all  the  business  done 
thereat,  would  be  invalid,  inasmuch  as  no  such  meeting 
had  been  attended  by  10  or  more  members,  (either  in 
person  or  by  proxy,)  holding  1,000  shares,  exclusive  of 
the  additional  shares :  that  the  subscribers  for  the  addi- 
tional shares  had,  in  and  ever  since  1837,  combined  and 
colluded  together  for  the  purpose  of  practising  and  effect- 
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1840.  ing  the  several  fraudulent  transactions  aforesaid^  and 
that  those  transactions  were  planned  and  transacted 
with  the  privity  and  assistance  of  Sir  W.  Heygate;  and 
that  the  subscribeiB  for  the  additional  shares  had  a 
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Grand 
Collier  Dock  common  and  joint  interest  in  practising  and  maintaining 

Company,      the  fraud,  and  jointly  and  severally  claimed  some  in* 

terest  in  or  title  to  such  shares ;  and  they  and  Sir 
W.  Heygate  knew  of  and  joined  in  the  attempt  to 
exonerate  the  subscribers  for  them  from  all  liability 
in  respect  thereof,  and  from  payment  of  tiie  deposit 
and  calls  thereon :  that  the  Defendants  pretended  that 
the  Plaintiff  had  not  paid  the  call  of  2  Z.  per  share  on 
his  shares,  and,  therefore,  under  the  provisions  of  the 
Act  of  Parliament,  his  shares  had  been  forfeited,  and, 
consequently,  he  no  longer  had  any  interest  in  the 
undertaking :  but  the  Plaintiff  charged  that,  on  the  3d 
of  June  1840,  he  paid,  the  amount  of  the  call,  to  the 
bankers  of  the  Company,  as  directed  by  the  advertise- 
ment for  the  call,  together  with  interest  at  5/.  per  cent, 
from  the  day  on  which  the  call  was  first  payable,  and, 
on  the  following  day,  he  gave  notice  of  such  payment  to 
the  Company ;  but  the  Company,  although  they  had 
received  the  sum  so  paid,  had  not  offered  to  return  it  to 
the  Plaintiff,  as,  he  submitted,  they  ought  to  have  done 
if  his  shares  had  become  forfeited  before  the  payment 
was  made ;  and  that,  after  such  payment,  the  Company 
could  not  legally  proceed  to  declare  his  shares  to  be 
forfeited :  that  the  Defendants  pretended  that,  before 
the  payment  was  made,  the  directors  had  passed  a  reso- 
lution declaring  the  Plaintiff's  shares  to  be  forfeited ; 
but  the  Plaintiff  charged  that,  if  any  such  resolution 
had  been  made,  no  notice  of  it  had  been  given  to  him, 
nor  had  it  been  confirmed  at  a  general  meeting  of  the 
shareholders ;  both  of  which  acts  were  required  to  be 
done,  by  the  Act  of  Parliament,  before  a  share  could 
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becotne  forfeited  :  and,  therefore,  he  was  and  ought  to  1840. 

stand  as  the  {NX>prietor  of  20  shares :  that  the  members 

of  the  Company,  who  were  not  parties  to  the  bill,  were 

upwards  of  100  in  number,  and  many  of  them  were  Grand 

unknown  to  the  Plaintiff,  and  it  was  impossible  for  him  Collier  Dock 

to  make  all  of  them  parties  thereto.  Company. 

The  bill  prayed  that  it  might  be  declared  that  Ouyon, 
Otmstan,  Richardson^  Luard,  Ritchie,  James  Heygate, 
Duncan,  Hall  and  Hulme  were  bond  fide,  or  that,  under 
the  circumstances  aforesaid,  they  ought  to  be  considered 
and  treated  as  bona  fide  subscribers  to  the  undertaking 
in  respect  of  all  the  shares  for  which  they  respectively 
subscribed  the  Parliamentary  deed,  and  to  be  bound 
thereby ;  and  that  they  ought  to  perform  the  covenants 
and  agreements  thereby  entered  into  by  them ;  and  that 
the  memorandums  of  the  4th  and  5th  of  July  1837,* 
and  all  the  acts,  deeds,  resolutions,  and  entries  by  which 
it  had  been  attempted  to  give  effect  to  those  memoran-* 
dums  or  the  trust  thereby  attempted  to  be  created, 
might  be  declared  to  be  illegal,  fraudulent  and  void ; 
and  that  the  shares  to  which  those  memorandums  re- 
lated, might  (if  any  transfer  thereof  had  been  made)  be 
retransferred  into  the  names  of  the  last-named  Defen- 
dants, in  the  proportions  in  which  such  shares  were 
subscribed  for  by  them  respectively  in  the  Parliamentary 
deed ;  and  that  the  same  Defendants  might  be  decreed 
to  pay,  to  the  Company,  the  deposit  of  1  /.  per  share 
and  the  amount  of  the  two  calls  of  5  /.  and  2  /.  per 
share  on  their  additional  shares  respectively,  with  inte- 

*  These  were  memorandums  signed  by  the  purchasers  of 
the  additional  shares,  declaring  that  those  shares  were  to  be 
held  in  trust  for  the  Company.  The  memorandum  of  the 
4th  of  July  was  signed  by  all  of  them,  except  Hulme,  and 
the  memorandum  of  the  5th  was  signed  by  him  alone. 
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rest  at  6  /.  per  cent  from  the  time  when  the  same  ought 
to  have  been  paid;  and  that  the  Company  and  the 
directors  thereof  might  be  decreed  to  treat  the  additional 
Grand  shares  as  bon&Jide  belonging  to  the  same  Defendants,  in 
Collier  Dock  ^^  proportion  of  1,000  shares  each,  according  to  their 
Company,  original  subscriptions  for  the  same ;  and  might  be  de- 
creed to  enforce  against  them  the  payment  of  the  said 
deposit  and  calls  and  of  all  future  calls ;  and  that  the 
Company  and  the  directors  might  be  restrained  from 
making  any  other  calls,  on  the  proprietors,  until  the 
Defendants  should  have  paid  the  amount  of  the  deposit 
and  calls  already  made,  on  their  additional  shares ;  and 
that  the  covenants  of  the  Parliamentary  deed  might  be 
put  in  force  against  the  same  Defendants  ;  and  that  the 
Company  and  the  directors  might  be  restrained  from 
declaring  the  additional  shares  to  be  forfeited  ;  and  that 
all  the  Defendants,  except  the  Company  and  Susan 
Gordon,  Bennett  and  Smith,  might  be  decreed  to  indem- 
nify the  Company,  and,  in  particular,  the  PlaintifiP  and 
the  other  persons  on  whose  behalf  the  bill  was  filed, 
from  all  loss  or  damage  arising  from  the  matters  or 
transactions  aforesaid ;  and  that  Guyon,  Gunstan, 
Richardwn^  Luard,  Sitehie,  James  Heygate,  Zhuican, 
Hall,  Hulme  and  Sir  WiUiam  Heygate  might  be  de- 
creed to  pay  the  costs  of  the  suit;  and  that  the  Com- 
pany and  the  directors  might  be  restrained  from  taking 
any  further  steps  to  declare  or  procure  the  forfeiture  of 
the  Plaintiff's  shares,  on  the  ground  of  the  non-pay- 
ment of  either  of  the  calls  which  had  been  made,  or  on 
account  of  any  other  matter  or  thing  then  passed  or 
happened. 

Guyon,  Gunston,  Richardson,  Zuard,  Ritchie,  James 
Heygate  and  Duncan  demurred,  to  the  bill,  for  want  of 
ef^uity,  and  because  all  the  members  or  proprietors  of 


CASES   IN   CHANCERY.  336 

V>r  eubttcribere  to  the  Company,  ought  to  have  been  made  1 840. 

parties  to  the  bill.  '        ^        ' 

Preston 

Hall  demurred,  separately,  on  the  same  grounds.  ^ 

CoLLiBR  Dock 
Mr.  Jacoby  Mr.  James  Russell,  and  Mr.  Heathfieldt      Comfavt. 

in  support  of  the  first  demurrer. 

The  matters  which  are  made  the  subject  of  complaint 
n  the  bill,  are  not  cognizable  by  the  Court  of  Chancery. 
The  Court  of  King's  Bench  alone  has  jurisdiction  to 
decide  questions  relating  to  the  affairs  of  a  corporation. 

Guyan,  Crunston,  Richardson,  Hall,  Duncan  and 
Ritchie  were  members  of  the  committee  appointed  by 
the  deed  of  management ;  and,  by  that  deed,  the  com- 
mittee was  authorized  to  adopt  all  measures  which  it 
might  consider  necessary  or  expedient  for  obtaining  the 
Act  of  Parliament :  therefore  the  members  had  a  right, 
as  c^ainst  the  Company,  to  make  the  subscriptions 
which  are  alleged,  or  rather,  pretended  to  be  colour- 
able. 

The  resolution  for  annulling  the  trust  as  to  the  addi- 
tional shares,  was  passed  at  a  meeting  of  the  Company 
held  on  the  27th  of  June  1839 ;  and  that  resolution  is 
alleged,  in  general  terms,  to  be  fraudulent ;  but  there  is 
no  statement  of  any  species  of  fraud  consisting  of  mis- 
representation or  suppression.  Did  the  members  pre- 
sent, (who  voted  unanimously,)  conspire  to  defraud  one 
another?  It  is  also  alleged  that  the  memorandums  and 
resolution  tended  to  deprive  the  other  shareholders  of 
the  benefit  of  the  deposit  and  calls  on  the  additional 
shares.  Bdt  neither  the  deeds  nor  the  Act  of  Parliament 
require  that  any  deposit  should  be  paid ;  nor  was  any 
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1840.  call  made  upoa  the  shareholders  in  June  1830.    Hie 

first  call  was  in  July  of  that  year.    Consequently,  when 

AssToir       |.j^g  demurring  Defendants  transferred  their  additional 

p    '  shares  to  the  secretary,  they  were  under  no  liability 

Collier  Dock  ^^^^^^^  ^^  respect  of  those  shares ;  and  it  i$  nowhere 

CoMPANT.      alleged  that  they  had  executed  the  Parliamentary  deed 

in  respect  of  them*.    Tlie  Defendants  having  purchased 

their  additional  shares  in  trust  for  the  Company,  it  was 

right  for  them  to  take  the  sense  of  the  Company  at  large 

as  to  the  disposal  of  them ;  and  the  C<xnpany  resolved, 

unanimously,  that  the  shares  should  be  transferred  to 

the  secretary.     Why  is  not  such  a  transfer  to  indemnify 

these  parties,  just  as  effectually  as  a  transfer  to  any 

other  individual  ?    How  can  such  a  transaction  be  justly 

called  fraudulent  ?     The  truth  is  that  the  Plaintiff',  who 

was  absent  from  the  meeting,  disapproves  of  what  took 

place  at  it ;  and,  if  this  bill  is  sustained^  every  vote  of  a 

corporate  body  which  any  member  disapproves  of,  may 

be  made  the  subject  of  a  suit 

Next,  the  bill  is  erroneously  framed;  for  it  is  filed,  by 
the  Plaintiff*,  on  behalf  of  himself  and  all  the  other  mem- 
bers of  the  Company  except  the  Defendants ;  not  on 
behalf  of  the  Plaintiff*  and  all  the  other  members,  except 
the  Defendants,  who  should  come  in  and  seek  relief  by 
and  contribute  to  the  expenses  of  the  suit :  and,  ther&- 
fore,  it  is  necessary  that  all  the  members  who  are  not 
expressly  named  as  parties,  should  have  a  common 
interest.  Now  the  bill  states  that,  besides  the  demur- 
ring Defendants,  14  other  members  of  the  Company 
(two  of  whom  were  then  directors)  were  present  at  the 

*  There  was  no  express  allegation  to  that  effect ;  but  the 
bill  assumed  that  the  subscribers  had  executed  the  Parlia- 
mentary deed  in  respect  of  the  additional  shares. 
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meeting  of  the  27th  of  June  1839^  at  which  the  allied  1840. 

fraud  was  consummated  ;  and  it  states  also  that  the  re- 
solution  which  was  passed  at  that  meeting*  was  earned 
unanimously;  so  that  the  Plaintiff  who,  it  is  true,  did  Grakd 
not  attend  that  meeting,  is  suing,  on  behalf  of  two  di-  Collibu  Dock 
rectors  and  12  other  members  of  the  Company,  to  be  Compavt. 
relieved  from  a  fraud  in  which  they  were  concerned  ;  or, 
in  other  words,  the  object  of  this  bill  is  to  relieve  frau- 
dulent parties  from  the  consequences  of  their  own  fraud. 
There  is  no  averment  that  they  were  deceived  or  the 
victims  of  the  fraud.  The  bill,  therefore,  in  that  re- 
spect, is  entirely  erroneous:  for  the  Plaintiff  is  suing  on 
behalf  of  persons  with  whom  he  has  no  common  right 
or  interest,  for  none  of  the  members  who  concurred  in 
the  resolution,  could  sustain  this  bill.  Lastly  :  the 
concluding  part  of  the  prayer  relates,  exclusively,  to  the 
Plaintiff's  own  private  concerns,  in  which  the  other 
shareholders  not  only  have  no  common  interest  with 
him,  but  have  an  interest  adverse  to  his :  consequently, 
all  the  other  members  of  the  Company  ought  to  have 
been  made  parties  to  the  suit.  Long  v.  Yonge  (a) ; 
VanSandau  v.  Moore  (fi);  Jones  v.  Garcia  del  Rio  (c). 

Mr.  Craig,  for  the  Defendant  HaU,  said  that  the 
Plaintiff,  by  his  bill,  had  asked  relief,  as  to  which  he 
had  not  got  the  proper  parties  before  the  Court ;  and 
that  it  was  nowhere  alleged  that  the  parties  who  took 
the  additional  shares,  had  executed  the  Parliamentary 
deed  in  respect  of  those  shares. 

Mr.  Knight  Bruce,  Mr.  Wakefield,  and  Mr.  Lovat, 
in  support  of  the  bill : 

It  has  been  said  that  all  the  members  of  the  Company, 

(a)  Ante,  Vol.  II.  p.  369.  (b)  1  Russ.  441. 

(c)  Turn.  &  Russ.  297. 
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1840.         ought  to  have  been  made  parties  to  the  record ;  but  a 
sufficient  reason  is  assigned  for  not  making  them  all  par* 
ties ;  for  the  bill  charges  that  the  several  members  and 
P  '^'  subscribers  to  the  Company,  not  parties  thereto,  are 

Colli  BR  Dock  ^^T  numerous,  being  upwards  of  100  in  number,  and 
Company,      ^^^j  many  of  them,  unknown  to  the  Plaintiff:  and  that  it 

is  impossible  for  the  Plaintiff  to  make  them  all  parties. 

It  has  been  said  also  that  the  other  members  of  the 
Company  have  not  a  common  interest  in  the  subject 
matter  of  the  suit :  but  the  bill  prays  that  it  may  be  de- 
clared that  the  Defendants  Cruyan,  Ganston,  &c.  were 
hon&  fide^  or  that,  under  the  circumstances  aforesaid, 
they  ought  to  be  considered  and  treated  as  bon&Jide  sub- 
scribers, to  the  undertaking,  in  respect  of  all  the  shares 
for  which  they  respectively  subscribed  the  Parliamentary 
deed,  and  bound  thereby,  and  that  they  ought  to  per- 
form and  fulfil  the  covenants  and  agreements  thereby 
respectively  entered  into  by  them ;  and  that  the  memo- 
randums of  the  4th  and  6th  of  July  1837,  and  all  the 
acts,  deeds,  resolutions  and  entries  by  which  it  was  at- 
tempted to  give  effect  to  them  or  to  the  trusts  thereby 
attempted  to  be  created,  may  be  declared  to  be  illegal, 
fraudulent  and  void,  &c.  There  is,  therefore,  an  object 
in  which  all  the  members  have  a  common  interest, 
namely,  to  add  to  the  liabilities  of  the  shareholders  and 
to  increase  the  funds  of  the  Company.  Cochbum  v. 
Thompson  (d);  Adair  y.  The  New  Miver  Company  (e). 
The  ground  on  which  Long  v.  Yonge  and  Van  Sandau 
v.  Moore  were  decided,  was  that  a  dissolution  of  the 
partnerships  was  prayed.  In  the  latter  of  those  cases 
the  Lord  Chancellor  says :  **  The  bill  proceeds  on  two 
grounds,  &c.(/)."    In  Hichens  v.   Cougreve  (g)  the 

(d)  16  Ves.  321.      (f)  11  Ves.  429.      (/)  i  Russ.  463. 
(g)  4  Ru88.  575,  576.    S.  C.  ante,  Vol*  IV.  p.  420. 
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Lord  Chancellor  says :  "  Here  is  a  fund  in  which  all  1840. 

the  shareholders  are  interested.  Fifteen  thousand  pounds 
has  been  improperly  taken  out  of  it ;  a  fraud  has  been 
committed  on  them  all.  Is  it  necessary  that  all  should  Grakd 
come  into  a  court  of  justice  for  the  purpose  of  joining  in  Collier  Dock 
a  suit  with  a  view  to  obtain  redress  ?  It  is  possible  that  Cqmpant. 
the  number  of  shareholders  may  be  G,000 ;  for  the  ca- 
pital of  the  Company  is  fixed,  by  the  Act  of  Parliament, 
at  300|OOOZ.  divided  into  shares  of  60/.  each ;  and  jus- 
tice never  could  be  obtained  if  any  very  great  number 
of  Plaintiffs  were  put  on  the  record.  It  is  said  that  there 
is  nothing,  on  the  face  of  the  bill,  which  shows  that  the 
shareholders  are  so  numerous  that  they  could  not  all  be 
joined  as  parties,  without  inconvenience.  I  think  it 
does  appear  sufficiently  that,  if  all  were  joined,  the 
number  of  complainants  would  be  inconveniently  great. 
First,  because  the  shares  are  G,000  in  number,  and,  se- 
condly, because  it  appears,  by  the  Act  of  Parliament, 
that  there  were  then  upwards  of  200  shareholders.  It 
is  clear,  therefore,  that  justice  would  be  unattainable,  if 
all  the  shareholders  were  required  to  be  parties  to  the 
suit."  The  question  here  is,  whether  the  funds  of  the 
Company  are  to  receive  a  certain  sum  of  money:  of 
what  avail  is  it  then  to  say  that  some  of  the  shareholders 
have  acceded  to  the  transaction  which  the  bill  complains 
of  and  seeks  to  set  aside  as  being  fraudulent?  If  any 
of  the  Defendants  who  are  sought  to  be  made  liable  by 
this  suit,  have  an  equity  to  compel  any  of  the  other 
Bhareholders  to  make  good  what  they  may  be  called  on 
to  contribute^  that  must  be  made  the  subject  of  another 
suit.  The  Plaintiff  on  this  record,  represents  the  gene- 
ral right ;  and  his  suing  on  behalf  of  all  the  other  share- 
holders, is  merely  a  mode  of  expressing  that  he  sues  in 
the  general  right.    The  case  of  Bromley  v.  Smith  (A)  is 

(A)  Afitej  Vol.  I.  p.  8. 
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1840.  strictly  analogous  to  the  present.    There  a  few  of  the 

inhabitants  of  a  parish,  filed  a  bill,  on  behalf  of  them- 
selves  and  the  rest  of  the  parishioners,  for  relief  against 
p    '  acts  which  were  alleged  to  be  injurious  to  their  common 

Collier  Dock  ^S^^*  ^^  Defendants  stated,  in  their  answers,  that  the 
CoMPAKT*  majority  of  the  parishioners  were  averse  to  the  institu- 
tion of  the  suit,  and  approved  of  the  acts  complained  of 
in  the  bill.  But  Sir  John  Leach,  V.  C,  said  that,  where 
a  matter  was  necessarily  injurious  to  the  common  right, 
the  majority  of  the  persons  interested  could  neither  ex* 
cuse  the  wrong  nor  deprive  all  other  parties  of  their 
remedy  by  suit.  Besides,  this  is  a  case  of  fraud ;  and 
it  was  decided,  in  Seddon  v.  Connell,  that,  where  a  bill 
is  filed  for  relief  in  respect  of  a  fraud  alleged  to  have 
been  committed  by  several  persons,  it  is  not  necessary 
that  all  the  persons  who  were  parties  to  the  fraud, 
should  be  made  parties  to  the  record  (i). 

Another  objection  that  was  made  to  the  bill,  was 
that  part  of  the  relief  sought  by  it,  related  to  the  Plain- 
tiff's own  private  concerns,  in  which  the  other  members 
of  the  Company  had  no  interest,  that  is  to  say,  that  it 
prayed  for  an  injunction  to  restrain  the  Company  and 
the  directors  from  taking  any  fiirther  steps  to  declare 
the  forfeiture  of  the  Plaintiff's  20  shares.  But  the 
attempted  forfeiture  of  those  shares  is  a  matter  inse- 
parably blended  with  the  general  fraud,  and,  conse- 
quently, the  Plaintiff  has  a  right  to  introduce  it  into  a 
suit  relating  to  that  general  fraud.  Is  it  to  be  en- 
dured that  the  defendants  should  conspire  to  defeat  the 
Plaintiff*'s  title  1  He  is,  to  a  gi*eat  extent,  a  trustee  of 
the  suit  for  the  benefit  of  all  the  shareholders :  and  it 
is  not  only  the  right  but  the  duty  of  a  trustee  to  pre- 

(f)  Ante^  Vol.  X.  p.  79. 
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vent  his  legal  title  from  being  fraudulently  affected,  so  1840. 

as  to  prejudice  his  cestuis  que  trtut, 

^  •'  ^  Prbstow 

The  bill  contains  specific  charges  of  fraud  and  collu-         Grand 
sion :   of  fraud  committed  not  only  upon  the  Legisla-   Collier  Docit 
ture,  but  also  upon  every  person  who  has  embarked       Compant. 
his  money  in  the  undertaking.    The  main  object  of  the 
bill,  is  to  redress  that  fraud,  and  to  have  the  additional 
shares  treated  as  belonging  to  the  parties  to  whom  they 
were  represented  to  belong. 

Mr.  Wakefield  cited  Campbell  v.  Machay{k). 

Mr.  Jacobf  in  reply : 

Bromley  v.  Smith  has  no  bearing  on  the  present  case. 
The  bill  was  not  filed  by  or  on  behalf  of  parties  seek- 
ing to  be  relieved  from  their  own  acts,  or  from  acts  in 
which  they  had  concurred.  All  that  was  stated  in  that 
case,  was  that  some  of  the  persons  on  whose  behalf  the 
bill  was  filed,  approved  of  the  acts  complained  of,  and 
were  averse  to  the  institution  of  the  suit.  Here  the 
bill  is  filed  to  be  relieved  from  a  fraud,  on  behalf  of 
certain  persons  who  were  guilty  of  that  fraud.  If  all 
the  members  except  one  had  concurred  in  the  fraud, 
could  that  one  have  filed  a  bill  on  behalf  of  himself 
and  the  other  members,  to  be  relieved  from  the  fraud  ? 

Besides,  no  case  can  be  produced  in  which  a  court  of 
equity  has  relieved  an  incorporated  company  against  its 
own  acts.  Acts  done  at  the  general  meetings  of  the 
Company,  are  the  acts  of  the  Company,  and  must, 
necessarily,  be  conclusive  upon  every  member  of  it. 

(*)  1  Myl.  &  Craig,  603 ;  and  antCy  Vol.  VII.  p.  564. 
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1840.  The  Vicb-Chancellor  : 

I  do  not  see  that  the  bill  anywhere  states  that  any 
of  the  gentlemen  who  subscribed  for  the  additional 
Grand  shares,  subscribed  the  Parliamentary  deed  in  respect  of 
Collier  Dock  those  shares*.  I  make  that  observation,  because  it 
Company,  strikes  me  that  the  Act  of  Parliament  speaks  of  sub- 
scription generally,  and  not  of  any  particular  mode  of 
subscription.  Therefore,  anything  which,  in  fact, 
would  be  a  subscription,  would  come  within  the  words 
of  the  Act  of  Parliament  f. 

Is  there  anything,  in  the  Act,  which  prohibits  a  per- 
son from  being  a  shareholder  and  holding  his  share  in 
trust  for  another  person  ? 

Mr.  Jacob. — No,  Sir. 

The  Vice-Chancellor  : 

Before  I  decide  this  point  I  shall  certainly  read  over, 
Tcry  particularly,  the  Act  of  Parliament  as  well  as  every 
one  of  the  allegations  in  the  bill ;  because  it  strikes  me 
that  the  real  object  of  the  bill  is  to  give  a  sort  of  vali- 
dity to  that  rule  of  the  House  of  Lords  for  the  enforce- 
ment of  which,  as  I  understand  it  at  present,  the  Act  of 
Parliament  has  made  no  provision.  It  seems  to  me  that  it 
was  contemplated  by  the  framer  of  this  bill,  tliat,  whereas 
the  House  of  Lords  requires  that,  before  the  bill  in  Par- 
liament should  pass  their  Lordships'  House,  three-fourths 
at  least  of  the  number  of  the  shares  should  be  subscribed 
for,  it  would  be  a  sort  of  fraud,  on  that  rule,  if  the  sub- 
scriptions for  the  three-fourths  of  the  shares  were  made 

*  The  fact  was  assumed  as  beforementioned. 

t  See  the  section  alluded  to,  on/e,  Vol.  X.  p.  522. 
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in  such  a  manner  as  would  not^  permanently  and  for  all  1840. 

purposes  whatever,  make  those  who  had  become  sub- 
scribers for  those  shares,  holders  of  them,  so  that  they 
could  not  §ret  rid  of  them ;  but  must,  at  all  events,  be  p 

made  liable  to  pay  the  amount  of  their  subscriptions.  Cq^hbr  Dock 
Now  it  is  a  very  remarkable  thing  that  there  should  be  Com  pan  v. 
such  a  rule  in  the  House  of  Lords,  and  that  there  should 
be  no  such  rule  in  the  House  of  Commons.  Possibly 
there  may  be  no  such  rule  in  the  House  of  Commons, 
because  the  Members  of  that  House  may  consider  that 
the  rule  would  be  inoperative,  unless  clauses  were  intro- 
duced, into  the  Act  of  Parliament,  to  give  it  operation  ; 
and.  therefore,  it  may  be  that,  though  their  Lordships 
may  think  it  right  there  should  be  such  a  rule  in  their 
House,  the  House  of  Commons  may  think  it  is  not 
right  that  there  should  be  such  a  rule  in  their  House : 
and  the  House  of  Commons  may  have  thought  that  the 
object  which  is  aimed  at,  by  their  Lordships'  rule, 
might  be  effectually  secured  by  introducing  clauses 
into  the  Act  of  Parliament.  But  the  Act  has  passed 
without  any  such  clause:  so  that  it  appears  that  the 
legislature,  collectively,  did  not  think  it  right  there 
should  be  any  such  clause,  in  the  bill,  as  might  give 
such  an  effect  to  the  rule  of  the  House  of  Lords,  as  that 
which  the  framer  of  this  bill  supposed  ought  to  be  given 
to  it.  And  it  is  with  reference  to  that  consideration 
that  I  think  I  must,  very  particularly,  examine  this  Act 
of  Parliament,  and  see  how  far  that  which  has  been 
done,  has  been  legally  done :  because,  if  it  has  been 
legally  done  within  the  purview  of  the  Act  of  Parlia- 
ment, although  to  a  certain  extent  the  object  of  the 
House  of  Lords  has  not  been  carried  into  effect,  this 
only  would  follow,  namely,  that  the  object  of  their 
Lordships'  rule  had  not  been  attained,  because  their 
Vol.  XL  a  a 
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Lordships  had  not  so  framed  the  Act,  as  to  give  effect 

to  their  rule. 
Prestoit 

r.  "         "■""""■ 

RAND  ^^  Vicb-Chancblloe  : 

Collier  Dock 

Company.  In  this  case  there  are  two  demurrers;  one  by  Mr. 

2  i8t  December*  Samuel  Saunderson  Hall,  and  the  other  by  seven  of 

those  nine  persons  who  were  parties  to  transactions 
which  are  termed  fraudulent  in  the  bill. 

Now  the  cases  of  the  demurring  parties  differ  in  this 
respect,  that  Mr.  Hall  is  said  not  to  be  a  director,  and, 
therefore,  the  same  relief  cannot  be  administered  as 
against  him  as  can  be  against  the  seven.  But  it  appears 
to  me  that,  as  to  the  seven,  in  respect  of  their  being 
directors,  relief  certainly  can  be  administered;  I  mean 
that  reUef  which  is  asked,  that  they  may  be  restrained 
from  taking  any  further  or  other  steps  to  declare  or 
procure  the  forfeiture  of  the  Plaintiff's  20  shares. 

It  appears  that  there  was  a  deposit  of  1 2.  paid ;  and 
a  call  was  subsequently  made,  by  the  directors,  for  6/. 
per  share ;  and  that  was  paid.  Then  another  call  was 
made,  in  October  1839,  for  2Z.  per  share;  and  that 
call  was  paid  to  the  bankers  of  the  Company:  and 
though  it  is  true  that,  under  the  Act  of  Parliament,  in 
case  a  call  on  a  share  had  not  been  paid,  the  directors 
might  proceed  to  declare  the  share  to  be  forfeited ;  yet 
in  a  case  where,  before  any  declaration  of  forfeiture  is 
made,  the  whole  amount  of  what  was  due  in  respect  of 
the  call  has  been  paid,  and  where,  as  this  bill  states,  no 
offer  has  been  made  to  repay  the  amount,  this  Court 
would  not  allow  the  directors  to  proceed  to  declare  the 
share  forfeited  ;  because  it  is  contrary  to  common  equity 


P&BSTON 
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and  to  plain  sense  and  justice  that  the  parties  should  1840. 

receive  and  keep  in  their  possession  the  amount  of  the 

call,  and,  after  that,  proceed  to  declare  the  share  to  be 

forfeited.    I  think,  therefore,  that,  if  there  was  nothing  Grand 

else  in  the  case,  the  demurrer  of  the  seven  Defendants  Collier  Dock 

must  be  overruled.  Compaky. 

But  inasmuch  as  the  case  of  Mr.  Hall  stands  distin- 
guished from  the  case  of  the  other  Defendants  who  have 
demurred,  I  have  got  to  consider,  with  respect  to  him, 
what  will  also  apply  to  them»  namely,  the  general  equity 
of  the  case. 

I  must  preface  what  I  have  to  say  on  that  subject  by 
observing  that  the  word  frand^  is  a  term,  which,  in 
iaimesB,  is  hardly  applicable  to  the  transactions  in  ques- 
tion: and  I  must  also  observe  that  there  is  a  little 
difficulty,  upon  the  face  of  this  bill,  in  determining  the 
fact  whether  there  were  such  memorandums  as  are  men- 
tioned of  the  4th  and  6th  of  July  1837.  It  is  stated, 
in  the  first  instance,  that  it  is  alleged  that  there  were 
such  papers ;  which  is  no  allegation  of  their  existence. 
Then  it  is  alleged  that  the  Defendants  pretend  that 
there  were  such  papers ;  and  the  contrary  of  that  pre- 
tence is  charged  to  be  true.  I  observe,  however,  that 
the  bill  states  that  the  memorandums  were  fraudulent, 
and  that  they  were  made  and  entered  into  for  a  fraudu- 
lent purpose.  Now  they  could  not  have  been  fraudulent 
or  have  been  made  and  entered  into  for  any  purpose, 
imless  they  had  been  made.  They  must  have  existed 
to  have  had  any  character  at  all:  and  moreover  the  bill 
prays  that  the  two  memorandums,  dated  respectively  the 
4tb  and  6th  of  July  1837,  and  all  the  acts,  8cc.  by  which 
it  had  been  attempted  to  give  effect  to  them  or  to  the 
trusts  thereby  attempted  to  be  created,  might  be  declared 

A  A  2 
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1840.  to  be  illegal,  fraudulent  and  void;  which  they  cannot 

be,  unless  they  exist. 
Pbestok 

^    *  I  take  it  then  as  a  fact  which  is  represented  on  this 

Grand  '^ 

Collier  Dock  ^'"'^  ^^^^  sufficient  plainness,  that,  for  the  purpose  of 
Company.  enabling  the  bill  for  forming  the  Company,  to  pass 
.  through  the  House  of  Lords,  the  nine  gentlemen  did 
procure  further  subscriptions  to  the  amount  of  9,000 
shares ;  of  which  each  of  those  nine  gentlemen  took 
1,000  shares.  Whether  they  subscribed  the  Parlia- 
mentary deed  or  not,  is  quite  immaterial.  They  became 
the  subscribers  for  the  shares ;  and,  admitting  that  they 
did  take  the  shares  in  trust  for  the  Company,  what  then  ? 
they  were  the  owners  of  the  shares ;  and,  if  they  were 
trustees  for  the  Company,  they  were  liable  still,  by  the 
very  provisions  of  the  act,  to  all  those  operations  which 
were  to  be  performed,  by  virtue  of  the  act,  by  those  who 
held  shares;  and  though  they  might,  like  all  other 
trustees,  have  a  right  to  be  reimbursed,  by  their  cestuis 
que  trusty  all  expenses  they  incurred  in  the  execution  of 
their  trusteeship,  they  were  primarily  liable.  It  is  quite 
impossible  to  read  this  Act  of  Parliament  without  seeing 
that  it  was  the  intention  of  the  legislature  that  those 
who  became  shareholders  should,  all  of  them,  pay 
rateably. 

Then  what  was  done  ?  The  parties  do  not  seem  to  roe 
to  have  managed  their  case  in  the  way  in  which  it  ought 
to  have  been.  As  I  understand  the  case,  even  at  this 
day,  there  has  been  no  transfer  of  those  shares  by  those 
nine  subscribers.  The  consequence  of  which  is  that, 
let  them  state  what  they  please  with  respect  to  an 
acknowledgment  of  the  trust,  and  with  respect  to  an 
intention  to  exonerate  them  from  any  liability  as  trus- 
tees, under  the  provisions  of  the  Act  they  were  clearly 
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liable,  when  calls  were  made  by  the  (lirectors  on  other  1 840. 

shareholders,  to  have  calls  made  upon  them.     For  this      '        "^ 

Court  never  would  allow  the  directors  of  a  company  so        PaEsroM 

to  proceed  as  to  require  some  shareholders  to  pay  a         ^ 

J        •         1       «  ,  .  ,  1  Grand 

deposit  and  calls,  and  not  to  require  others  to  make    cq^urr  Dock 

similar  payments.  It  is  quite  obvious  to  me  that  no  Compant. 
fraud  was  intended;  and  that  the  thing  really  meant 
was  a  benefit  to  all  the  subscribers,  namely,  that  the 
subscribers  should  get  the  Act  of  Parliament  they  wished 
for.  But,  nevertheless,  as  that  purpose  was  accom- 
plished by  these  nine  gentlemen  becoming  shareholders 
of  1,000  shares  each,  my  opinion  is  that  there  has 
been  an  error  which  this  Court  will  set  right,  namely, 
that,  when  the  directors  thought  proper  to  make  the 
calls  as  they  did,  they  stopped  short  of  that  which  was 
their  duty,  and  that  they  ought  to  have  gone  on  to  irect 
the  same  sums  to  be  paid  upon  each  of  those  shares  as 
had  been  directed  to  be  paid  upon  the  other  shares 
which  were  held  by  those  who  were  called  the  regis- 
tered shareholders.  Therefore  it  is  evident  that,  in 
whatever  manner  it  is  to  be  done,  this  Court  will  rectify 
the  error  that  has  been  made,  and  will  take  care  that 
all  the  shareholders  shall  be  put  upon  the  same  footing 
with  respect  to  the  liability  to  pay  calls. 

My  opinion,  therefore,  is  that  there  is  a  plain  equity 
for  the  Plaintiff  to  be  relieved ;  and,  on  that  ground, 
the  demurrers  must  be  overruled. 

My  opinion  also  is  that  the  bill  could  not  have  been 
constructed  otherwise  than  as  it  is ;  and  that  the  objec- 
tion made  for  want  of  parties,  is  answered  upon  the  face 
of  the  bill.  For  the  bill  avers  that  there  are  upwards  of 
100  other  members  of  the  Company,  and  that  it  would 
be  impossible  to  make  all  of  them  parties.    Therefore, 
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1840.  accordiDg  to  the  decisions  which  have  been  made  on 

the  point,  that  objection  cannot  prevail :  and  the  conse* 
quence  is  that,  on  both  grounds,  the  demurrers  must 
Grand         ^  overruled. 
Collier  Dock 

COUFAKY. 


^8^0.  LISTER  V.  PAYN.  V 

ist  December. 

^, .  vJn  the  10th  of  March  1837,  James  Waddle,  a  mer- 

X^ieji.  chant  in  London,  mortgaged  a  ship,  of  which  he  was 

Set-off,  owner,  to  a  joint  stock  bank  at  Liverpool,  for  securing 

^P^^*  6,000/.  due  from  him  to  the  bank.    On  the  same  day, 

A  ship  at  sea,  the  mortgage  was  duly  registered  ;  but,  the  ship  being 

was  mortgaged,  ^j^^^  ^^  ^j^^  partteulars  of  the  mortgage  were  not 

by  the  owner,  f  r  &  & 

to  the  Plaintiff,   endorsed  on  the  certificate  of  her  registry,  nor  was 

The  ship  having  guch  endorsement  made  afterwards ;  although  the  ship 
worthy  it  was"  ^'^t'^™®^  to  England  in  August  1838  (a).  Waddle,  after 
condemned  and   the   ship's  return,   sent  her  on  a  voyage  to  Calcutta^ 

sold  m  a  foreign  ^\^^y%  ghe  arrived  safely;  and,  afterwards,  having 
port.    The  pur-  j  ^  *  e 

chaser  drew         obtained  a  cargo,  she  set  sail  for  England.    On  her 

upon  a  person  homeward  voyage  she  encountered  severe  weather, 
bill  oif  exchanire  ^"^  sustained  considerable  damage ;  in  consequence  of 
for  the  pro-  which  she  put  into  the  Mauritius,  where  she  was  con- 
ceeds,  and  in- 

livered  iTto  the        ^^^  5f e  3  &  4  Will.  4,  c.  55  (for  the  registering  of  British 

captain.    The     vessels),  sect.  34.    See  also  sects.  32,  33,  35>  3^,  4«»  &  43- 

captain  claimed 

a  lien  upon,  or  a  right  of  set-off  against  the  amount  of  the  bill,  for 

disbursements  which  he  had  made  on  account  of  the  ship,  and 

threatened  to  bring  an  action,  against  the  acceptor,  for  the  money 

due  on  the  bill.     The  Court  granted  an  injunction  to  restrain  the 

action. 

A  mortgage  of  a  ship  is  good  as  between  the  mortgagor  and 
mortgagee,  although  the  particulars  of  the  mortgage  are  not 
endorsed  on  the  certificate  of  registry,  as  required  by  3  &  4  Will.  4, 

^  55- 


,0^:^/^.^  ^  A^A.r.r,.  4  ^^.  /^  -^  *^-'^ 
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denmed  as  unseawoiihy,  and  sold ;  and  her  cargo  was 
sent  home  in  another  vessel.  The  net  proceeds  of  the 
sale  of  the  ship,  amounted  to  957  !•:  and  the  pur- 
chasers drew  upon  the  Defendant  Dunbar,  who  was 
resident  in  England,  a  bill  of  exchange  for  that  sum, 
and  endorsed  and  deUvered  it  to  the  Defendant  Payn, 
the  captain. 

On  the  2dd  of  November  1889»  a  fiat  in  bankruptcy 
issued  against  Waddle,  under  which  he  was  declared  a 
bankrupt. 

Payn  arrived  in  England  in  March  1840 ;  and, 
being  about  to  bring  an  action  against  Dunbar  for  the 
amount  of  the  bill  of  exchange,  the  bill  in  this  cause 
was  filed  by  the  bank,  in  the  name  of  one  of  their  public 
officers,  i^inst  him,  Dunbar  and  Waddle^s  assignees, 
for  an  injunction  to  restrain  an  action.  Payn,  by  his 
answer,  claimed  a  lien,  on  the  amount  of  the  bill  of 
exchange,  for  disbursements  which  he  had  made  on 
account  of  tlie  ship,  at  and  during  her  voyage  to  Cal- 
cutta. 

A  motion  was  now  made  for  the  injunction. 


Mr.  Knight  Bruce  and  Mr.  Rolt,  in  support  of  the 
motion,  said  that  notwithstanding  the  particulars  of  the 
mortgage  were  not  endorsed  on  the  certificate  of  the 
ship's  registry,  yet  the  mortgage  was  good  as  between 
the  mortgagor  and  the  mortgagee ;  for  the  35th  sect,  of 
3  &  4  W.  4,  c.  66  enacted  that,  so  soon  as  the  parti- 
culars of  any  bill  of  sale  or  other  instrument  by  which 
any  ship  or  vessel,  or  any  share  or  shares  thereof,  should 
have  been  entered  in  the  book  of.  registry  as  thereinbe- 
fore directed,  the  said  bill  of  sale  or  other  instrument 
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should  be  valid  and  effectual  to  pass  the  property 
thereby  intended  to  be  transferred,  as  against  all  per- 
sons and  to  all  intents  and  purposes,  except  such  sub- 
sequent purchasers  and  mortgagees  who  should  first  pro- 
cure the  indorsement  to  be  made  on  the  certificate  of 
registry :  that  the  lien  claimed  by  Payn,  was  for  ordi- 
nary disbursements  on  account  of  the  ship :  but  the 
captain  of  a  vessel  had  no  lien  on  it  even  for  necessary 
repairs,  although,  if  the  repairs  were  made  abroad,  he 
might  hypothecate  the  vessel  for  the  expense  incurred ; 
Hussey  v.  Christie  (b) ;  much  less  had  he  any  lien  for 
ordinary  disbursements  on  account  of  the  vessel. 

Mr.  Jacob  and  Mr.  Anderdon,  for  the  Defendant 
Paytiy  said  that,  although  the  captain  of  a  vessel  might 
have  no  lien  on  it  for  ordinary  disbursements,  yet  if  it 
was  sold,  he  had  a  right  to  set  off  the  amount  of  such 
disbursements  against  the  proceeds  of  the  sale :  that  a 
solicitor  had  no  lien,  for  his  bill  of  costs,  upon  his  client's 
freehold  estate ;  but,  if  the  estate  was  sold  and  the  pur- 
chase-money was  received  by  the  solicitor,  he  would 
have  a  right  to  set  off  the  amount  of  his  bill  against  it^; 
that  although  the  particulars  of  the  mortgage  could  not 
be  endorsed  on  the  certificate  of  registry  at  the  time* 
when  the  mortgage  was  made,  owing  to  the  ship  being 
then  at  sea;  yet  the  endorsement  might  have  been 
made  on  her  return  to  this  country  in  August  1838: 
that  no  notice  of  the  mortgage  was  given  to  Payn  or 
any  other  person ;  and,  as  there  was  no  endorsement 
on  the  registry.  Waddle  appeared,  to  all  the  world,  to 
be  the  sole  owner  of  the  ship,  and,  consequently,  it 
remained  in  his  order  and  disposition  at  the  time  of  his 
bankruptcy :  that  the  captain  of  a  ship  was  the  agent 

(J))  13  Ves.  594;  and  9  East,  426. 
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of  the  owner;  and  an  agent  was  responsible  to  no  one  1840. 

but  his  employer.    Stephens  v.  Badcock  (c). 

LisTEa 

The  Vice-Chancellor  :  Payn. 

The  substantial  question  in  this  case,  is  whether  the 
bill  of  exchange  is  sufficiently  identified  to  enable  this 
Court  to  say  that,  for  the  purposes  of  the  present  appli- 
cation, it  represents  the  ship  that  was  sold. 

The  facts  of  the  case  are,  certainly,  stated  somewhat 
differently,  in  the  bill  and  in  the  answer :  but,  although 
there  is  some  variation  between  them,  I  think  that 
enough  appears  to  justify  me  in  saying  that  the  bill 
does  fairly  represent  the  ship;  and  that  this  Court 
ought  to  interfere  so  as  to  prevent  the  money,  due  on  the 
bill,  from  getting  into  the  hands  of  Mr.  Payn. 

I  shall,  therefore,  grant  the  injunction  and  give  liber- 
ty, to  Mr.  Dunbar,  to  pay  the  principal  and  interest, 
due  on  the  bill,  into  Court. 

(c)  3  Barn.  &  Add.  354. 
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1843 :  In  re  WAINEWRIGHT  ex  parte  SLADE.    V 
9th  and  13th 

December.  rp 

' V '  1  HE  question  in  this  case  was  whether  the  Court  of 

Construction  of  Chancery  was  the  protector  of  a  settlement,  where  the 

3^4        •49  tenant  for  life  was  a  married  woman  whose  husband  had 

Cm    74. 

Fines  and  been  convicted  of  felony,  and  the  life  estate  was  not 

recoveries.  settled  to  her  separate  use.     See  3d  &  4th  Will.  4, 

Protector  of  a  /.       1        ,    ,•  .         ^  ^              1                •    v 

settlement.  ^*  ^^^  \^^^  ^^  abolition  of  fines  and  recovenes)^  sects. 

22.  24,  33  &  91. 

The  Court  of 

the  protector  of  "^^^  Vice-Chancellor,  after  having  taken  time 

a  settlement,  to  consider  the  question,  said : 

wrtif  1*6  the 

tenant  for  life  is  I  h^ye  read  through  the  Act  very  carefully ;  and  I 

a  married  think  that,  in  this  particular  case,  where  the  husband 

husband  has  alone  has  been  convicted  of  felony,  the  d3d  section  does 

been  convicted  not  constitute  the  Court  of  Chancery  the  protector, 

of  felony,  and 

the  life  estate  is 

not  settled  to  I  ^^^  nothing  whereby  I  can  escape  from  the  conclu- 

her  separate  sion  that,  in  order  to  constitute  the  Court  of  Chancery 

the  protector,  both  the  husband  and  wife  must  be  con- 


use. 


"^^:.''r7j/^'        dieted  of  felony. 


Mr.  Walford,  appeared  in  support  of  the  petition. 
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BROOM  V.  SUMMERS.  V  1840: 

9th  December. 

1  HE  bill  stated  that,  in  Jane  1808  a  congregation  of      ^. 
Protestant  dissenters  of  the   presbyterian  persuasion.  Trust. 

who  had  been  in  the  habit  of  assembling  together,  for  Chapd. 

the  purpose  of  performing  their  religious  worship,  in  a 
house  at  North  Sunderland^  in  Northumberland,  belong-  A  lease  of  a 
ing  to  one  John  Anderson,  agreed,  with  Anderson,  to  "2''"^"J^^^^ 
take  a  lease,  from  him,  of  a  small  piece  of  ground  in  trust  for  a  con- 
North  Sunderland,  for  the  purpose  of  building  a  chapel  gregation  of 
thereon  for  the  purpose  of  their  worship :  that,  accord-  centers  who 
ingly,  an  indenture  dated  the  22d  of  June  1808  was  then  met  in  a 

made  between  Anderson  of  the  one  part,  and  James  ^^^^^l^^^^E 

^     '  to  J.  ^.  m  the 

Young,  John  Crow^  John  Summers,  Ralph  Lamb,  John  town  of  5.   The 

Watson,  John  Rubinson  and  James  M^Dougk  (in  trust  congregation 

•  was  then  m  con— 

for  themselves  and  the  rest  of  the  congregation  of  Pro-  nection  with 

testant  dissenters  of  the  presbyterian  persuasion  who  the  Secession 

theti  occasionally  met,  in  a  house  belonging  to  Anderson  ^"^'^"  ^^  ^^^ 

^  ,  .  .  land,  and,  con- 

at  Sunderland  aforesaid,  for  public  worship)  of  the  sequently,  pro- 
other  part,  and  thereby  Anderson  demised,  to  the  parties  fc«8ed  the  same 
of  the  second  part,  a  piece  of  ground  at  the  west  end  of  adopted  the 
Sunderland,  for  99  years,  upon  trust  that  the  lessees  Bc^™e  form  of 
should  hold  the  same  in  trust  for  themselves  and  the  ^I^t  and  d^s^' 
rest  of  the  said  congregation  of  Protestant  dissenters  ;  cipline  as  that 

and  that  the  premises  should,  durincc  the  term,  be  used  church.    Some 

years  after- 
as  a  meeting-house  or  place  of  worship  for  the  said  wards  the  mi- 
congregation  of  Protestant  dissenters,  and  for  no  other  nister  and  a 

large  majority 
of  the  congregation  separated  from  that  connection,  and  joined 
another  religious  body,  which  professed  the  same  doctrines  and 
used  the  same  form  of  worship,  but  not  the  same  form  of  govern- 
ment and  disciph'ne  as  the  Secession  Church:  they,  however, 
retained  possession  of  the  meeting-house.  Held  that,  on  their 
separation,  they  ceased  to  be  objects  of  the  trust;  and,  therefore, 
were  not  entitled  to  keep  possession  of  the  meeting-house. 
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1840. 


Beoom 

V, 

SUMMBRS. 


use.  The  bill  further  stated  that  money  was  raised, 
partly  by  a  loan  and  partly  by  a  subscription  amongst 
the  members  of  the  congregatioui  aided  by  the  contri- 
butions of  some  persons  who  were  not  members,  for  the 
purpose  of  building  the  chapel ;  and  that,  accordingly, 
a  chapel  was  built  on  the  piece  of  ground :  that  it  was 
usual,  with  congregations  of  Protestant  dissenters  of 
the  presbyterian  persuasion,  to  join  themselves  to  some 
presbytery ;  and  that,  some  time  during  the  building  of 
the  chapel,  the  congregation  joined  the  Associate  Pres- 
bytery of  Coldstream ;  and  that,  a  few  years  afterwards, 
they  joined  the  United  Associate  Presbytery  of  Coid- 
stream  and  Berwick :  that,  in  1815,  the  congregation  de« 
termined  on  building  a  dwelling-house  for  their  minister, 
and,  for  that  purpose,  they  agreed,  with  one  Wake,  to 
take  of  him  a  lease  of  a  piece  of  ground  in  Hortk  Sunder' 
land;  and,  accordingly,  an  indenture  dated  the  25th  of 
October  1815,  was  made  by  Wake  of  the  one  part,  and 
James  Young,  James  WDougle,  and  Roderick  Trea- 
surer (in  trust  for  themselves  and  the  rest  of  the  con- 
gregation of  Protestant  dissenters  of  the  presbyterian 
persuasion,  who  then  assembled  for  public  worship  in  a 
meeting-house  situate  in  Sunderland,  which  had  been 
then  lately  built  upon  a  piece  of  ground  granted,  by 
Anderson,  by  the  lease  of  the  22d  of  June  1808)  of 
the  other  pait;  and  thereby  Wake  demised  to  the 
parties  of  the  second  part,  a  piece  of  ground,  situate  at 
the  north-east  end  of  Sunderland,  for  the  purpose  .of 
building  a  house  upon  it  for  the  use  and  occupation  of 
the  minister  for  the  time  being  of  the  said  congregation 
of  Protestant  dissenters,  for  the  term  of  91  years,  in 
trust  for  themselves  and  the  rest  of  the  said  congrega- 
tion of  Protestant  dissenters,  and  in  order  that  the  pre- 
mises should  be  used  as  a  dwelling-house  for  the  minis- 
ter for  the  time  being  of  the  said  congregation  of  Pro- 
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testant  dissenters :  that  by  means  of  money  raised  as 
before-mentioned,  a  dwelling-house  was  built,  on  the 
last-mentioned  piece  of  ground,  for  the  minister  for  the 
time  being  of  the  said  congregation:  that,  in  July 
1833,  the  Plaintiff  was  elected  by  the  congregation, 
and  had  ever  since  been  am2  still  was  the  minister  of  the 
said  congregation  ;  and,  in  .April  1834,  he  was  ordained 
minister  thereof,  and,  as  such  minister,  he  thereupon 
became  and  had  ever  since  been  and  still  vhu  entitletl 
to  the  exclusive  use  of  the  chapel  for  the  purpose  of  doing 
duty  and  performing  religious  worship  therein  for  the  said 
congregation;  and  that  he  also  thereupon  became  and  had 
ever  since  been  and  still  was  entitled^  as  stuh  minister,  to 
reside  in  the  dwelling-house.  The  bill  then  stated  that,  in 
1835,  the  Plaintiff  and  some  of  his  flock,  were  desirous 
that  the  treasurer  of  the  congregation  and  the  collectors 
of  the  pew  rents,  should  give  an  account  of  the  money 
received  by  them  on  account  of  the  chapel ;  and  the 
congregation,  accordingly,  called  upon  them  to  give  such 
account,  but  they  refused  so  to  do;   whereupon  they 
were  suspended  from  communion  with  the  congregation, 
for  conduct  inconsistent  with  the  rules  of  the  society : 
that  the  treasurer  and  collectors  applied  to  the  presby- 
tery of  Coldstream  and  Berwick,  who  received  some 
allegations  reflecting  on  the  Plaintiff,  and  summoned 
him  to  their  bar  and  reprimanded  him;  whereupon  he 
appealed  to  the  synod,  who  expressed  their  disappro- 
bation of  the  proceedings  of  the  presbytery,  found  the 
Plaintiff's  protest  to  be  well-founded,  and  appointed 
the  record,  in  the  minutes  of  the  presbytery,  to  be 
deleted :  that  the  presbytery  having  acted  towards  the 
Plaintiff  in  manner  aforesaid,  he  and  the  congregation 
became  desirous  of  joining  themselves  to  another  pres- 
bytery ;  and,  accordingly,  at  a  congregational  meeting 
regularly  called,  it  was  agreed,  by  the  Plaintiff  and 
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Summers. 
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330  of  the  members  and  seat-holderB  of  the  congrega- 
tion (which  then  consisted  of  412  members  and  seat* 
holders),  that  the  Plaintiff  and  the  congregation  should 
leave  the  said  presbytery  and  synod  and  join  them- 
selves to  another  Protestant  dissenting  presbytery,  as 
they  were  entitled  to  do ;  and,  accordingly,  the  Plain- 
tiff and  such  of  his  congregation  as  then  remained 
with  him,  being  in  number  330  and  making  four-fifths 
of  the  congregation,  left  the  presbytery  of  Coldstream 
and  Berwick^  and  jomed  the  presbytery  of  the  north- 
west of  Northumberland:  that  that  presbytery  held 
precisely  the  same  religious  principles  and  doctrines,  used 
precisely  the  same  mode  and  form  of  worship,  had  pre- 
cisely the  same  form  of  government,  and  administered 
precisely  the  same  discipline,  in  every  respect,  as  the 
presbytery  of  Coldstream  and  Berwick,  and  that  the 
Plaintiff  and  his  congregation,  or  such  four-fifths  thereof 
as  joined  the  presbytery  of  the  north-west  of  Nor- 
thumberland, continued  to  hold  after  they  joined  the 
last-mentioned  presbytery,  and  had  ever  since  held  and 
did  then  hold  precisely  the  same  religious  principles  and 
doctrines,  and  continued  to  use  precisely  the  same  mode 
and  form  of  worship,  and  to  have  precisely  the  same  form 
of  government,  and  to  administer  precisely  the  same  dis- 
cipline, in  every  respect,  as  they  did  when  they  were 
united  to  the  presbytery  of  Coldstream  and  Berwick: 
that  the  Plaintiff  could  not  be  removed  from  his  office 
of  minister  of  the  chapel,  except  by  the  congregation 
or  the  presbytery  of  the  north-west  of  Northumberland; 
but  no  attempt  had  been  made  to  remove  him,  by  either 
of  those  bodies :  that  he  had  always  done  his  duty  in 
every  respect,  as  minister,  and  was  entitled  to  continue 
to  do  duty  in  the  chapel  and  to  reside  in  the  dwelling- 
house  :  that  the  treasurer  and  collectors  and  about  80 
of  their  friends,  altogether  left  the  said  congregation,  and. 
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about  two  years  since,  hired  a  place  of  worship  in  North 
Sunderland ;  and  they,  or  the  presbytery  of  Coldstream 
and  Berwick f  appointed  a  minister  to  do  duty  for  them 
therein :  that  the  terms  for  years  granted  by  the  deeds  of 
June  1808  and  October  1815,  were  then  vested  in  the 
Defendants  Summers  and  M^Dougle^  as  trustees  for  the 
congregation,  of  which  the  Plaintiff  was  such  minister 
as  aforesaid,  and  for  no  other  use  or  purpose :  that 
M*Dougle  was  not  a  member  or  seat-holder  of  that  con- 
gregatioUy  and  Summers  had  seceded  therefrom,  and 
joined  the  congregation  meeting  in  the  other  place  of 
worship :  that  they,  having  the  legal  interests  in  the 
chapel  and  dwelling-house  vested  in  them,  resolved  to 
turn  the  Plaintiff  out  of  possession  thereof,  and,  in  Easter 
Teim  1840,  brought  two  actions  of  ejectment  against 
him  for  that  purpose:  that  he  had  no  defence,  to  the 
actions,  at  law,  and  that  he  could  only  be  relieved  there- 
from, in  a  court  of  equity,  by  having  the  Defendants 
removed  from  their  situation  of  trustees  of  the  leases, 
and  new  trustees  thereof  appointed.  The  bill  accord- 
ingly prayed  for  the  removal  of  the  Defendants  and  the 
appointment  of  new  trustees,  and  for  an  injunction  to 
restrain  the  prosecution  of  the  ejectments. 


1840. 
Brook 

V, 

Summers. 


It  appeared,  from  the  answer,  that  the  congregation 
became  connected  with  the  Secession  Church  of  Scot'- 
land,  in  September  1807.  The  answer  admitted  that 
the  presbytery  of  the  north-west  of  Northumberland, 
held  precisely  the  same  principles  and  doctrines,  and 
used  the  same  mode  and  form  of  religious  worship,  as 
the  presbytery  of  Coldstream  and  BeruAchj  but  denied 
that  it  had  the  same  form  of  government:  for  that 
the  presbytery  of  Coldstream  and  Berwick  belonged 
to  and  had   the  same  form    of   government  as  the 
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Summers. 


Secession  Church  of  Scotland,  which  was  by  kirk  seS- 
sionSi  presbyteries  and  synods.  Whereas  the  presby- 
tery of  the  north-west  of  Northumberland,  had  no  con- 
nexion whatever  with  any  synod  or  regularly  constituted 
church,  but  was  merely  a  voluntary  society,  recognizing 
no  superior,  and  free  from  the  control  of  any  system  of 
church  government  properly  so  called.  The  answer 
added  that  the  Defendants  could  not  set  forth  whether 
the  presbytery  of  the  north-west  of  Northumberland, 
administered  the  same  discipline  as  the  presbytery  of 
Coldstream  and  Berwick,  or  whether  it  exercised  any 
discipline. 

Mr.  Jacob  and  Mr.  JPurvis^  for  the  Plaintiff,  now 
showed  cause  against  dissolving  the  injunction: 

It  is  a  matter  wholly  immaterial  and  purely  volun- 
tary, whether  a  congregation  of  presbyterians  belongs 
to  one  presbytery  or  to  another.  The  congregation  for 
whose  benefit  the  leases  were  granted,  is  described  in 
^he  deeds,  not  as  connected  with  any  particular  presby- 
tery, or  as  subject  to  any  particular  visitatorial  power; 
but  as  a  congregation  of  Pi'otestant  dissenters  of  the 
presbyterian  persuasion.  The  congregation  which  now 
attends  the  chapel,  answers  that  description  in  every 
particular.  It  has  changed  neither  its  doctrines  nor  its 
form  of  worship,  but  only  its  presbytery,  which  is  a 
matter  wholly  immaterial  to  the  object  of  the  trust. 
The  congregation  and  not  the  presbytery  are  the  cestuis 
que  trust ;  and  the  change  of  the  presbytery  does  not 
alter  the  identity  of  the  congregation. 


Mr.  Purvis  said  that  the  answer  admitted  that  a 
very  iai^e  majority  of  the  congregation  adhered  to  the 
Plaintiff;  and  that  its  doctrines,  principles  and  form  of 
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worship  were  the  same  as  those  of  the  Coldstream  and 
Berwick  presbytery.  [The  Vice-chancellor:  The  an- 
swer does  not  admit  that  the  congregation  has  the  same 
church  government  and  discipline  (which  are  matters  of 
great  importance  with  presbyterians)  as  it  had  when  it 
was  connected  with  the  presbytery  of  Coldstream  and 
Berwick.] 


1840. 

V • 

Broom 

V. 

Summers. 


Mr.  Knight  Bruce  and  Mr.  S.  Atkinson  appeared  for 
the  Defendants ;  but 


The  Vice-chancellor,  without  hearing  them,  said :  The 
only  question  is  whether,  upon  the  answer  of  the  Defen- 
dants! it  can  be  taken  that  those  persons  who  have 
seceded  from  the  ecclesiastical  juri8di<slion  exercised 
over  the  congregation  as  it  existed  at  the  time  when  the 
lease  of  the  chapeli  or  rather  of  the  piece  of  ground 
on  which  it  was  built,  was  granted,  can  be  said  to  be 
the  congregation. 

The  answer  states  that  the  form  of  church  government 
adopted  by  the  Church  of  which  the  presbytery  of  Cold- 
stream and  Berwick  is  a  member,  is  by  kirk  sessions, 
presbyteries,  and  synods :  that  the  kirk  sessions  consists 
of  the  minister  and  certain  members  of  the  congregation 
called  elders,  who  have  jurisdiction,  in  spiritual  matters 
only,  over  the  congregation,  and  manage  its  internal 
affairs ;  that  the  presbytery  is  composed  of  the  ministers 
of  a  district  together  with  an  elder  from  each  session, 
and  exercises  jurisdiction  over  the  district  from  which 
the  members  are  selected;  and  that  the  synod  (to 
which  an  appeal  lies  from  the  presbyteries)  is  formed 
by  an  assembly  of  all  the  presbyteries  of  the  Secession 
Church,  and  its  jurisdiction  extends  over  the  whole  of 
them.    And  it  seems  quite  clear,  on  the  face  of  the 
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answer,  that,  at  the  time  when  the  lease  was  granted, 
the  congregation  therein  referred  to,  was  governed  by 
session  discipline. 

No  question  is  raised  about  doctrine. 

It  appears  that  Mr.  Broom  and  several  other  persona 
belonging  to  his  congregation,  have  severed  them- 
selves from  that  mode  of  church  government;  and 
I  cannot  think  that  he  and  those  persons  who  take  part 
with  him,  do  compose  the  congregation  which  was  had 
in  view  at  the  time  when  the  lease  was  granted. 

The  language  of  that  instrument  is  very  remarkable. 
It  is  made  between  Mr.  Anderson  and  certain  other 
persons,  in  trust  for  themselves  and  the  rest  of  the  con- 
gregation of  protestant  dissenters  of  the  presbyterian 
persuasion  who  then  occasionally  met  at  a  particular 
house ;  and  it  appears,  from  the  answer,  that  that  con- 
gregation of  Protestant  dissenters  of  the  presbyterian 
persuasion,  was  (to  use  the  words  of  the  answer)  then 
congregated  into  the  Secession  Church.  Now  Mr. 
Broom  and  the  persons  who  adhere  to  him,  have  alto- 
gether seceded  from  that  church;  and  consequently 
they  do  not  answer  the  description  of  the  congregation 
for  whose  benefit  the  lease  was  granted. 

There  being  then  no  trust  subsisting  as  to  that  lease, 
of  which  Mr.  Broom  and  his  adherents  are  the  objects, 
the  order  for  dissolving  the  injunction  must  be  made 
absolute. 
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KENT  V.  BURGESS.  ^ 

WINKWORTH  V.  BURGESS.  1840: 

12th  Dec. 
WINKWORTH  V.  BURGESS. ^ 

Marriage 

Richard  KENT,  late  of  Ramsgate,   in   Kent,         ^Jl^' 
by  his  will,  dated  the  6th  of  August  1828,  gave  the  A  marriage  be- 
residue  of  his  personal  estate  and  of  the  produce  of  guuvcrdomi- 
his  real  estates,  which  he  directed  to  be  sold,  to  trus-  ciled  in  Etig^ 
tees  in  trust  to  apply  the  income  for  the  maintenance  ^f^f^*^^^  » 
and  education  of  the    Plaintiff,   Marianna  Kent  (an  Qourt  was 
illegitimate  child,  whom  he  described  as  his  adopted  celebrated,  in 
daughter  who  then  lived  with'  him  and  who  was  born,  ^  ®  B^^ti^ifcon- 
at  Ghent  in  Flanders,  on  the  19th  of  October  1820,)  sulandinthe 
until  she  should  attain  21  or  marry  with  the  consent  English  church 
of  his  trustees,  and,  on  her  attaining  that  age  or  being  ^  clergyman  of 
married,  to  assign  the  capital  to  her;  but,  in  case  she  the  Church  of 
should  die  under  21  or  be  previously  married  without  u^li^     ^  ^ 
such  consent  as  aforesaid,  to  stand  possessed  of  the  pointed  chap- 
property  in  trust  for  his  three  nephews  for  their  lives,  '**"  '^  '^® 
and,  after  their  deaths,  for  their  children  absolutely.         p^jj  ^y  j^e 

British  Govern- 
ment. Held  that  the  marriage  was  invalid,  as  certain  ceremonies 
prescribed  by  the  law  of  Belgium  had  not  been  observed. 

Practice, — Issue, — Reference. 

The  Court,  on  an  interlocutory  application,  will  direct  a  refer- 
ence or  issue,  to  aserrtain  a  fact  on  which  the  title  of  the  parties 
depends. 

Whether  the  parties  ought  to  be  bound  by  the  finding,  at  the 
hearing  of  the  cause :  Q,u. 

Ward  of  Court. — Settlement, 

A,  married  a  female  ward  of  Court  without  consent  of  the  Court, 
and  had  been  guilty  of  great  contumacy  in  other  respects.  The 
Court  directed  the  ward's  fortune  to  be  settled  so  as  to  exclude 
A,  from  taking  any  interest  in  it. 
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1840.  In  January  IBS?,  the  testator  made  a  codicily  by 

'        ""  '     which  he  left  his  residuary  estate  to  the  Plaintiff,  and, 

Kent  \^  ^^^^  ^f  j^^^.  jeath  before  she  attained  21,  to  two  of 

„    '''  his  ficrand-nephews.     The  codicil,  however,  was  not 

BuitOESS.  _    ,  _^ 

duly  attested. 

The  testator  died  in  January  1837. 

In  March  following,  the  Plaintiff  filed  the  bill  in 
Kent  V.  Burgess,  praying  that  the  trusts  of  the  will 
might  be  performed  under  the  direction  of  the  Court, 
that  an  allowance  might  be  made  for  her  maintenance 
and  education,  and  that  some  person  might  be  appointed 
her  guardian.  In  August  1837,  the  Court  appointed  the 
trustees  of  the  will  to  be  the  guardians  of  the  Plaintiff, 
and  made  them  an  allowance  for  her  maintenance  and 
education.  In  February  1838,  the  Plaintiff  eloped  with 
Stephen  Winkworth,  from  the  house  of  one  of  her 
guardians  at  Ramsgate;  but  was  shortly  afterwards 
brought  back.  Winkwartk  was  committed  to  the 
Fleet,  under  an  order  in  the  cause  obtained  by  the 
guardians ;  but  was  shortly  afterwards  released,  on  his 
signing  an  undertaking  not  to  have  any  further  com* 
munication  with  the  Plaintiff.  However,  in  May  1838, 
he  prevailed  on  the  Plaintiff  to  elope  with  him  again, 
and  to  accompany  him  to  Antwerp  in  Belgium :  and  in 
July  following  a  marriage  ceremony,  according  to  the 
rites  of  the  Church  of  England,  was  performed  between 
them  at  the  English  church  at  Antwerp,  by  the  chap- 
lain of  the  church  (a  clergyman  of  the  Church  of  Eng- 
land  in  full  orders,)  and  in  the  presence  of  the  British 
consul  there.  A  few  days  before  that  marriage,  the 
cause  of  Ketit  v.  Burgess  was  heard  for  further  direc- 
tions, lu  August  1838,  the  Plaintiff,  by  the  name 
and  description  of  ''  Marianna  Winkworth,  the  wife  of 
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Stephen  Winkworth/^  filed  a  bill  of  revivor  and  sup-  1 840. 

plement,  by  her  next  friend,  stating  that  she  had  inter- 
married with  and  was  then  the  wife  of  the  Defendant, 
S,  Winktoorthf  and  praying  (amongst  other  things)  Buuotss. 
that  it  might  be  referred,  to  the  Master,  to  approve  of 
a  proper  settlement  on  her  in  respect  of  the  property 
bequeathed  to  her  by  the  testator.  In  February  1839, 
the  Plaintiff  presented  a  petition  in  the  two  causes, 
stating  her  elopement  and  marriage  ;  that  she  was  then 
cohabiting  with  fVinkworth,  as  her  husband,  at  Bou- 
logne in  France ;  that  she  was  pregnant,  and  that  she 
entertained  doubts  as  to  the  validity  of  the  marriage, 
and  praying  that  a  second  marriage  might  be  solem* 
nized  between  her  and  IVinkworth,  and  that  the  trus- 
tees might  be  at  liberty  to  consent  to  it.  In  March 
1839,  the  petition  was  heard,  and,  Winkworth  appearing 
by  his  counsel  and  undertaking  to  execute  such  settle- 
ment as  the  Court  might  direct,  it  was  ordered  that 
the  trustees  should  be  at  liberty  to  consent  to  the  pro- 
posed marriage ;  but  the  order  was  to  be  without  pre- 
judice to  any  question  in  the  causes. 

The  trustees  having  given  their  consent,  the  parties 
were  married,  at  Bar/ting  in  Essex,  in  April  1839 ;  and, 
in  May  following,  they  were  again  married,  with  the 
consent  of  the  trustees,  at  a  church  in  Soutkwark.  in 
June  1839,  an  order  was  made  on  the  petition  of  the 
Plaintiff,  by  which  it  was  referred  to  the  Master  to 
inquire  and  state  whether  a  valid  marriage  had  been 
had  between  the  parties,  and,  if  so,  when  and  where  it 
took  place. 

Winkuoorth  was  taken  into  custody  under  an  order 
pronounced  shortly  after  the  second  elopement ;  but  soon 
afterwards  was  discharged,  on  giving  security  to  appear 
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1840.  in  Court,  personally,  whenever  the  Lord  Chancellor 


Kent 


should  order  him  to  do  so. 


g  In  November  1839,  the  Plaintiff,  by  her  next  friend, 

filed  another  bill  of  revivor  and  supplement,  by  her  last- 
mentioned  name  and  description,  stating  the  third  mar- 
riage, and  praying  (amongst  other  things,)  for  a  reference 
to  the  Master  to  approve  of  a  proper  settlement  of  her 
property. 

In  July  1840  the  Master,  in  obedience  to  the  order  of 
June  1839,  reported  that  he  saw  no  reason  to  doubt 
that  either  of  the  two  last  marriages,  in  the  absence  of 
the  other  of  them,  was  valid,  provided  the  marriage  at 
Antwerp  was  void  ;  wherefore  he  had  proceeded  to  exa- 
mine the  circumstances  attending  that  marriage.  The 
Master  then  found,  from  the  documents  and  evidence 
that  had  been  laid  before  him,  that  Winkworth  was  a 
natural  bom  British  subject;  that  the  Plaintiff  was 
born  at  Ghent,  in  Flanders,  on  the  19th  of  October 
1820,  and  was  the  illegitimate  child  of  the  testator  ^, 
and  was  adopted,  maintained  and  educated  by  him 
until  his  death,  and  that,  afterwards,  she  was  main- 
tained, out  of  his  property,  until  her  second  elopement ; 
that  the  Code  Civil  was  the  law  in  force  in  Belgium ; 
and  that  no  marriage  contracted  in  that  country,  could 
be  valid  by  reason  of  there  having  been  a  religious  cere- 
mony only ;  but  that  a  civil  ceremony  and  a  variety  of 
other  formalities,  all  of  which  had  been  omitted,  were 
requisite ;  moreover,  that  neither  of  the  parties  was  of 
the  age  required,  by  the  Belgic  law,  to  enable  them  to 

*  It  was  admitted,  in  the  progress  of  the  argument,  that 
both  the  testator  and  the  Plaintiff's  mother,  were  British 
subjects. 
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contract  matrimony  without  the  consent  of  their  parents  1 840, 

or  guardians;  and,  consequently,    that  the  Anttoerp  "        ' 

marriage  was  invaUd,  according  to  the  lex  loci*    The  Kent 

Master^  however,  was  of  opinion  that  that  marriage 
was  valid  according  to  the  suhmting  English  law ;  be- 
cause it  would  have  been  a  good  English  marriage 
before  the  passing  of  the  26th  Geo.  2,  c.  33,  (the  late 
marriage  Act)  ;  and  that  Act  was  repealed  by  the  4th 
Geo.  4,  c,  76,  (the  present  marriage  Act),  the  enact- 
ments of  which  were  expressly  confined,  by  sect.  33,  to 
marriages  in  England. 

The  Master  then  found,  at  the  request  of  the  Plain- 
tiff's solicitor,  that  there  was  no  ambassador  from  the 
British  Court  accredited  at  Antwerp ^  nor  any  British 
Factory  there ;  and  that  the  clergyman  who  solemnised 
the  marriage  had  been  appointed  to  o£Bciate  in  the 
English  Church  at  Antwerp^  by  the  British  Secretary 
of  State  for  Foreign  Affairs,  on  the  recommendation  of 
the  Bishop  of  London. 

Before  either  of  the  supplemental  suits  was  heard, 
three  petitions  in  the  original  and  supplemental  suits, 
came  on  to  be  heard. 

One  was  presented  by  the  trustees  of  the  will,  and 
prayed,  amongst  other  things,  that  the  report  might  be 
confirmed,  so  far  only  as  the  Court  should  think  fit ' 
and  especially,  if  the  Court  should  think  fit,  that  it 
might  be  confirmed  so  far  only  as  it  found  that  a  valid 
marriage  had  taken  place  between  the  Plaintiff  and 
Winkworth ;  and  tliat  it  might  be  referred  to  the  Mas^ 
ter  to  approve  of  a  proper  settlement  on  the  Plaintiff 
and  her  issue.  Another  was  presented  by  the  Plain- 
tiff, and  prayed  for  the  confirmation  of  the  report  so  far 
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1840.  as  it  found  the  Barking  marriage  valid,  and  for  a  refe- 

rence  to  the  Master  to  approve  of  a  proper  Bettlement* 

The  remaining  petition  was  presented  by  one  of  the  De- 

Burgess.      fendants,  and  prayed  for  the  confirmation  of  the  report 

so  iar  as  it  found  the  Antwerp  marriage,  valid. 

Mr.  G.  Ric/iards,  and  Mr.  Lojius  Wigram  for  the 
trustees : 

Our  clients  do  not  wish  to  take  any  part  in  discus- 
sing the  question  whether  the  Master  was  right  or  not 
in  finding  that  the  Antwerp  marriage  was  valid.  If  the 
Court  shall  think  that  the  Master  was  right  in  that 
respect,  the  consequence  will  be  that,  as  that  marriage 
was  had  without  the  consent  of  the  trustees,  part  of 
the  property  to  which  the  Plaintiff  would  have  been 
entitled,  if  she  had  married  with  the  consent  of  the 
trustees,  will  go  over.  All  that  the  trustees  ask,  is  that 
a  proper  settlement  may  be  made  of  the  Plaintiff's  pro- 
perty whatever  it  may  be. 

Mr.  Wigram,  for  some  of  the   Defendants  who 
were  entitled  under  the  gift  over  in  the  will : 

The  Court  is  now  asked  to  decide,  on  petition,  which 
(if  any)  of  the  three  marriages  is  valid,  there  being  sup- 
plemental bills  filed  for  that  purpose :  and  I  submit 
that  the  Court  can  not  regularly  decide  that  question, 
which  is  a  most  important  one,  before  the  supplemental 
suits  are  heard. 

The  Vice^ClianceUor :  The  best  way  will  be  for  me  to 
hear  the  Plaintiff's  petition  opened.  I  shall  then  under- 
stand more  of  the  case  and  be  better  able  to  deal  with 
the  question  that  has  been  raised. 

Mr.  Knight  Bruce  and  Mr.  Jacob  for  the  Plaintiff: 
The  Defendants  for   whom  Mr.   Wigram  appears. 
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were  parties  to  the  order  under  which  the  report  to  1840. 

which  the  petitions  relate,  was  made.    They  have  never 
appealed  from  that  order;  they  might  have  gone  in  be- 
fore the  McLster  under  it.    But  they  now  object  to  the       Boroess 
Court's  dealing  with  the  report  made  upon  a  reference 
to  which  they  were  parties. 

By  the  codicil  all  the  testator's  residuary  estate  is 
given  to  the  Plaintiff,  whether  she  marries  with  consent 
or  not;  but,  as  that  codicil  was  not  duly  attested,  it 
does  not  alter  the  disposition  in  the  will,  so  far  as  the 
produce  of  the  real  estate  is  concerned  ;  and,  therefore, 
it  is  important  to  know  whether  the  Antwerp  marriage, 
which  was  had  without  the  consent  of  the  trustees,  was 
valid  or  not ;  for,  if  it  was  valid,  so  much  of  the  resi- 
duary estate  as  consists  of  the  produce  of  real  estate, 
has  gone  over  under  the  will.  If  the  Antwerp  marriage 
was  invalid,  then  the  Barking  marriage,  which  all  par- 
ties admit  was  had  with  consent,  was  valid,  and,  the 
Plaintiff  is  entitled  to  have  the  whole  of  the  testator's 
residuary  estate,  consisting  of  personalty  and  the  pro- 
duce of  the  realty,  put  in  settlement. 

The  conclusion  which  the  Master  has  come  to  re- 
specting the  Anttoerp  marriage,  is  a  very  singular  one ; 
for  he  is  of  opinion  that  a  marriage  may  be  bad  accord- 
ing to  the  lex  lod^  and  yet  good  according  to  the  law  of 
another  country.  If,  indeed,  there  had  been  either  a 
British  ambassador  or  a  British  factory  at  Antwerp,  and 
the  marriage  had  been  celebrated  either  in  the  chapel 
or  in  the  house  of  the  ambassador,  or  in  the  factory, 
then  by  4  Geo.  4,  c.  91,  the  marriage  would  have  been 
good,  though  not  solemnized  according  to  the  Ux  loci  ;* 

*  See  also  4  Geo.  4,  c.  67 ;  and  3  &  4  Will.  4,  c.  45. 
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1840.         but  the  Master  has  found  that  there  is  no  British  am* 
^  bassador  accredited  at  Antwerpy  nor  any  British  factory 

K^^"^  established  there.     Consequently  the  marrii^ey  in  order 

to  be  goody  ought  to  have  been  celebrated  according  to 
the  Belgic  law.  The  error  into  which  the  Master  has 
fallen,  has  arisen  from  his  supposing  that  the  marriage 
Act  of  Geo.  2  had  anything  to  do  with  marriages  solem- 
nized abroad.  The  truth  is  that  both  that  Act  and  the 
Act  of  Geo.  4,  exclude  foreign  countries  from  their 
operation ;  and  consequently  the  validity  of  a  marriage 
celebrated  between  British  subjects  in  a  foreign  country, 
has  been  subject  to  the  same  consideration,  since  the 
passing  of  those  Acts,  as  it  was  before ;  that  is,  whether 
it  was  had  according  to  the  law  which  regulates  mar- 
riages in  that  foreign  country.  Of  whatever  country 
the  parties  who  wish  to  contract  marriage  are  natives, 
they  must  effect  the  relation  of  husband  and  wife,  ac- 
cording to  the  law  of  the  country  in  which  they  happen 
to  be  at  the  time ;  otherwise  it  is  no  marriage  at  all. 
Scrimshire  v.  Scrimshire  (a);  Middleton  v.  Jawerin{b); 
Lacon  v.  Higgins  (c) ;  Swift  v.  KeUy  (d).  It  is  true  that 
the  marriage  was  solemnized  in  the  presence  of  the 
British  consul  at  Antwerp ;  but  consuls  have  not  the 
same  character  or  the  same  privileges  as  ambassadors 
have.  They  are  appointed  merely  for  the  protection  of 
trade. 

Lastly,  Miss  Kent,  was  illegitimate,  and  was  .born  at 
Ghent,  consequently,  she  was  a  Belgian  subject  at  the 
time  of  the  marriage  ,*  for  an  illegitimate  child  cannot 
claim  the  country  of  its  parents.    There  was,  therefore^ 

(a)  2   Haggard's  Consist.         (c)  aStarkiVsN.  P.C.178. 
I^ep.  395.  (d)  3  Moore's  Privy  Coun. 

(b)  Ibid,  437,  Cases,  257, 
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a  stronger  reason  than  has  existed  in  any  former  case,  1840. 

for  the  parties  complying  with  the  law  of  the  country 
in  which  they  were  married. 


Mr.   fVest,   for  the    Defendant,   Stephen    Wink- 
worth : 

By  the  law  of  Belgium  foreigners  cannot  intermarry 
until  they  have  resided  six  months  in  that  country. 
Now  it  appears,  from  our  affidavits,  that  the  parties 
had  not  resided  in  Belgium  for  anything  like  that  length 
of  time  when  they  intermarried.  Mr.  Winkworth,  too, 
was  under  25  at  the  time ;  and  therefore,  according  to 
the  same  law,  he  was  incapable  of  contracting  marriage 
without  the  consent  of  his  parents.  Besides,  the  civil 
ceremony  was  omitted,  and  other  formalities  prescribed 
by  the  Belgic  law,  were  not  observed ;  and,  although 
it  is  true  that,  in  cases  where  there  is  an  insuperable  dif- 
ficulty in  complying  with  the  lex  loci,  that  law  may  be 
dispensed  with,  yet  no  such  difficulty  existed  in  this 
case :  more  especially  as  there  was  a  British  ambassa- 
dor at  Bruxelles,  which  is  only  a  short  distance  from 
Antwerp :  so  that  if  the  parties  had  gone  only  a  few 
miles  further,  they  might  have  contracted  a  marriage 
which  would  have  been  indisputably  good  according  to 
the  laws  of  England.  Dalrymple  v.  Dalrymple  (e) ; 
Scrimshire  v.  Scrimshire ;  Middleton  v.  Janverin ;  Her.- 
bert  V.  Herbert  (/).  In  this  last  case,  it  was  not  even 
suggested  that  the  marriage  was  good  by  the  law  of 
England  as  it  existed  before  the  Act  of  Geo.  2  was 
passed :  but  it  was  established  to  be  a  valid  marriage, 
because  it  was  celebrated  according  to  the  law  of  Sicily, 
where  it  took  place. 

{e)  2  Hagg.  Cons.  Rep.  6a.  (/)  Ibid.  1172. 
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Besides,  the  Plaintiff  was  a  Belgian  and  not  a  British 
subject ;  for  she  was  an  illegitimate  child,  and  bom  at 
Ghent:  and,  being  under  age,  she  could  not  have 
gained  a  settlement  in  this  country.  Whitechapd  v. 
Stepney  (g). 

With  respect  to  the  settlement  which  ought  to  be 
made,  I  beg  to  refer  your  Honour  to  what  was  said  by 
Lord  Eldon,  C.  in  Bathurst  v.  Murray  (A).  That  was 
a  case  of  very  gross  contempt.  The  young  lady  was 
only  16.  She  was  entitled  to  a  very  large  fortune ;  and 
there  was  great  inequality  of  condition  between  her  and 
her  husband ;  the  latter  being  the  son  of  a  miller  and  a 
silversmith's  apprentice:  and  yet  Lord  Eldon  disap- 
proved of  a  settlement  by  which  the  whole  of  the  lady's 
fortune  was  settled  on  her  and  her  children  and  rela- 
tions, and  said  that  the  husband  ought  to  have  150/. 
a  year  during  the  coverture,  with  a  power  to  the  wife, 
to  increase  it  to  300/.  a  year,  by  her  will. 

Mr.  Wigram  and  Mr.  Bcdlyy  for  some  of  the  parties 
entitled  under  the  gift  over  in  the  will,  insisted  that  the 
Plaintiff  was  a  British  subject,  as  it  had  been  admitted 
that  her  mother  was  an  Englishwoman  (t) :  and  that,  as 
the  question  as  to  the  validity  of  the  marriages  was  the 
question  upon  the  decision  of  which  the  Plaintiff's  title 
to  the  testator's  residuary  property  depended,  it  could 
not  be  decided  on  an  interlocutory  proceeding,  or  before 
the  supplemental  causes  were  heard. — [The  Vice^Chan- 
cellar : — ^The  order  of  June  1839,  by  which  the  Master 
was  directed  to  inquire  into  and  report  as  to  the  validity 


(g)  Cartliew,  433.    S.  C. 
Burr.  Sett.  Cases,  487. 
(h)  8  Ves.  74. 


(i)  Story  Conflict,  of  Laws, 
p.  44. 
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of  the  several  marriageB,  was  made  under  these  circum-  1840. 

stances.  An  infant's  bill  had  been  filed ;  and  then  a 
bill  of  revivor  and  supplement  was  filed,  in  which  the 
infant  described  herself  as  the  wife  of  Stephen  Wink- 
worth.  Obviously,  therefore,  it  was  necessary  to  know 
whether  she  did  sustain  that  character  or  not.  Inde- 
pendently of  any  question  about  property,  the  Court 
must  know  whether  the  infant  has  the  character  in 
which  she  professes  to  sue.  Thus,  in  Mr.  Bawes^s 
case  (A),  where  that  gentleman  thought  proper  to  file  a 
bill,  stating  himself  to  be  Earl  of  Strathmore,  Lord 
Eldon  said  that  it  was  absolutely  necessary  before  the 
case  proceeded  to  have  that  fact  ascertained ;  and, 
accordingly,  his  Lordship  directed  that  proceedings 
should  be  taken  in  the  House  of  Lords  for  the  purpose 
of  determining  that  question.  Besides,  there  was  ano- 
ther reason  which  induced  me  to  direct  the  reference, 
and  that  was  that  where  the  Court  sees  that  there  is  a 
question  which  must  be  determined  sooner  or  later,  it 
has  thought  it  right  to  direct  an  interlocutory  pro- 
ceeding, in  the  first  instance,  which  will  have  the 
effect  of  determining  the  question.  That  was  the 
course  adopted  by  Lord  Eldon  in  Golden  v.  Ulyate  (Z).  Golden  v. 
The  circumstances  of  that  case  were  as  follows :  the  Plain-  Ulyate, 
as  claimed  to  be  the  next  of  kin  of  an  intestate,  and 
filed  a  bill  for  an  account  of  the  intestate's  estate.  The 
Defendant  insisted  that  the  Plaintiff  was  illegitimate. 
Upon  a  motion  being  made  for  a  receiver,  in  1809,  his 
Lordship  directed  an  issue  to  try  the  question  of  legiti- 
macy, although  it  was  strongly  urged  that  the  Court 
was  acting  irregularly,  and  ought  not  to  direct  such  a 
question  to  be  tried  until  the  hearing.  But  Lord  Eldon 
said  that  the  question  must  be  tried  sooner  or  later,  and 


(*)  3  J.  &  W.  541. 


(0  Not  reported. 
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that  he  would  not  wait  until  the  hearingi  but  would 
direct  the  issue  in  the  first  instance  (m)]. — In  Gompertz 
y.  Ansdell  (»),  Lord  Cottenham,  C,  on  an  interlocutory 
application,  directed  an  issue  to  be  tried  for  the  purpose 
of  ascertaining  whether  a  person  named  Henry  Gulling 
Isaac,  through  whom  some  of  the  Defendants  claimed, 
was  born  in  wedlock  or  not.  Upon  the  trial  of  the  issue 
the  jury  found  a  verdict  the  effect  of  which  was  that 
H.  G.  Isaac  was  not  bom  in  wedlock.  The  parties, 
however,  went  into  evidence  in  the  cause,  in  support  of 
their  title ;  and,  when  the  cause  came  on  to  be  heard, 
the  Lord  Chancellor  held  that  they  had  a  right  so  to  do, 
and  that  the  verdict  was  not  conclusive :  and  his  Lord- 
ship directed  another  issue  to  be  tried  for  the  purpose  of 
determining  the  fact  in  dispute.  On  the  trial  of  that 
issue,  the  jury  found  in  favour  of  the  legitimacy  of 
H.  G.  haac.  A  motion  was  afterwards  made  for  a 
new  trial,  which  his  Lordship  granted.* — [The  Ficc- 
Chancellor :  I  have  no  doubt  that  it  was  right,  in  Gom- 
pertz V.  Ansdell,  to  direct,  at  the  hearing,  that  the  issue 
granted  on  the  interlocutory  application  should  be  tried 
over  again.  But,  in  Golden  v.  Ulyate,  Lord  E/don,  in 
1811,  refused  a  motion  for  a  new  trial :  and,  when  the 
cause  was  heard,  in  1820,  the  Defendant  asked  for 
another  issue,  but  his  Lordship  refused  to  grant  it :  so 


(m)  See  Fullagar  v,  Clarke 
18  Ves.  481. 


(n)  4  Myl.  &  Cr.  449. 


*  In  Gomperiz  v.  Ansdell^  the  ground  on  which  Lord 
Cottenham  directed  the  issue  to  be  tried  a  second  timCy 
appears  to  have  been  that  the  case  had  been  so  varied  by 
the  evidence  in  the  cause,  that  the  Court  could  not  say  tliat 
there  had  been  a  finding,  by  a  jury,  on  the  case  as  it  then 
existed.     See  4  Myl.  &  Cr.  456. 
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that  he  abided  himself,  and  made  the  parties  abide  by  1 840. 

the  verdict  found  on  the  trial  of  an  issue  directed  on  an 
interlocutory  application.*  If  the  order  of  June  1839, 
was  wrong,  why  was  it  not  appealed  from  ?] — We  think  Buroess. 
that  it  was  proper  to  direct  the  inquiry,  but  not  to  bind 
the  rights  of  the  parties  by  the  Master^s  finding :  for, 
at  the  hearing,  we  shall  be  clearly  entitled  to  have  the 
question  again  inquired  into,  and  to  bring  forward  evi- 
dence in  addition  to  that  which  appears  on  the  Master's 
report. 

The  Antwerp  marriage  was  solemnized  by  a  minister 
of  the  Church  of  England,  in  a  chapel,  and  in  the  pre- 
sence of  the  British  Consul :  therefore,  the  4th  Qeo.  4, 
c.  01,  not  only  is  not  (what  the  counsel  on  the  other  side 
have  assumed  it  to  be)  a  legislative  declaration  that  the 
marriage  in  question  was  invalid ;  but  is  a  legislative 
declaration  to  the  contrary :  for  it  declares  that  marriages 
so  solemnized,  not  only  are,  but  always  have  been  valid. 
It  is,  therefore,  incorrect  to  say  that  marriages  had  in 
a  foreign  country,  were  invalid,  unless  they  were  cele- 
brated according  to  the  law  of  that  country ;  the  legis- 
lature itself  having,  expressly,  declared  the  contrary. 
The  Act  commences  with  reciting  that  it  was  expedient 
to  relieve  the  minds  of  His  Majesty's  subjects  from  any 
doubt  concerning  the  validity  of  marriages  of  a  certain 
character ;  and  then  it  proceeds  to  declare  the  doubt  to 
be  unfounded.  Ruding  v.  Smith  (o).  We  submit  that 
the  Court  cannot,  in  this  stage  of  the  cause  and  without 
much  more  information  than  it  now  possesses,  decide 
that  the  marriage  in  question  is  not  good ;  and  that  a 

(0)  2  Hagg.  CooB.  Rep.  386 ;  see  the  Judgment. 

♦  See/iof/.  37^ 
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1840.  further  inquiry  should  be  directed  in  order  to  ascertain 

whether  it  is  not  one  of  those  marriages  which  Lord 
Stowel/,  in  his  judgment  in  Ruding  v.  Smith,  and  the 
Q    *"  legislature,  in  the  Act  of  Parliament  last  referred  to, 

show  may  be  valid  though  not  celebrated  according  to 
the  law  of  the  country. — [The  Vice-chancellor :  I  do 
not  see  anything,  in  the  Master^s  report,  which  tends  to 
show  the  character  which  the  church  at  Antwerp  bore.] 
— ^The  clergyman  who  performed  the  marriage  ceremony, 
was  appointed  and  paid  by  the  Government  of  this  coun- 
try; and  so  was  the  consul. — [The  Vice-chancellor: 
Lord  Siowell  founds  his  judgment  in  Ruding  v.  Smith 
upon  the  following  grounds,  namely,  on  the  distinct 
British  character  of  the  parties ;  on  their  independence 
of  the  Dutch  law  in  their  own  British  transactions,  and 
on  the  insuperable  difficulties  of  obtaining  any  marriage 
according  to  the  Dutch  law.] 

Mr.  Menteathf  for  other  parties  whose  interest  it 
was  to  contend  that  the  Antwerp  marriage  was 
valid: 

British  subjects  who  wish  to  contract  marriage  in  a 
foreign  country,  must  conform  to  the  law  of  that  country, 
except  in  particular  cases :  and  I  submit  that  this  is  one 
of  the  excepted  cases.  For,  first,  by  the  Code  Civile 
persons  who  marry  without  the  consent  of  their  parents 
or  guardians,  must  have  attained  the  age  of  25.  Now, 
at  the  time  when  the  Antwerp  marriage  was  had,  Mr. 
Winhwcrth  was  in  his  24th  year :  therefore,  he  was  not 
able  to  avail  himself  of  the  lex  lod.  Secondly ;  by  the 
law  oi  Belgium,  foreigners  cannot  intermarry  unless  they 
have  resided. six  months  in  that  country.  The  parties 
arrived  in  Belgium  in  May  and  were  married  in  July ; 
consequently  they  had  not  resided  anything  like  the 
time  required  to  enable  them  to  avail  themselves  of  the 
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law  of  Belgium  (p) :  Harford  v.  Morris  (q).  The  decision  1 840. 

in  Scrimshire  v.  Scrimshire^  and  Middleton  v.  Janverin, 

rested  on  a  ^ound  which  does  not  exist  in  the  present 

case :  for,  in  those  cases^  the  marriages  were  bad  accord-       „  p  o  ess 

ing  to  the  lex  loci  to  which  the  parties  had  resorted* 

Next ;  the  mamage  having  taken  place  in  the  pre- 
sence of  the  British  consul  resident  at  AtUwerpf  it  is 
good  according  to  4  Geo.  4,  c.  91 ;  for  the  consul  was  a 
British  minister,  within  the  words  of  that  Act  (r). 
— [The  Vlce-Chancellor :  The  words  used  in  the  Act 
are :  ''To  the  Court  of  which  he  is  accredited."  Those 
words  apply  not  to  a  consul^  but  to  an  ambassador ; 
and  the  Master  has  found  that  there  was  no  British 
ambassador  at  ^n/u^eip.]— The  4  Geo.  4,  c.  91,  is  a 
remedial  Act,  and  therefore  ought  to  be  construed 
liberally.  Lastly,  if  the  marriage  is  not  good  according 
to  that  Act,  it  is  good  according  to  the  common  law  as 
it  existed  prior  to  the  passing  of  the  26  Geo.  2,  c.  33. 

The  Vice-Chancellor  : 

This  case  is  now  brought  forward  in  such  a  manner 
as  to  induce  me  to  suppose  that,  if  I  were  to  direct  any 
further  inquiry,  it  would  not  be  productive  of  any  im- 
portant result.  I  think  that  the  report  must  be  adopted 
so  far  as  it  finds  that  the  Antwerp  marriage  was  cele- 
brated contrary  to  the  kx  loci ;  and  so  far  as  it  finds 
that  a  valid  marriage  took^  place  in  England,  after  the 
4th  of  MaTjsh  1839,  the  time  at  which  the  trustees  gave 
their  consent. 

(p)  1   Burge  Colon.  Law,         (9)  Ibid.  423. 
199;  3  Hagg.  Consist.  Rep.         (r)  See  Viveask  v.  Beckery 
389,  et  seq.  3  M.  &  Sel.  284. 
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1 840.  My  opinion  is  that  this  cdse  is  not  within  the  4th 

Geo.  4,  e«  91 ;  for  that  statute  provides  for  the  case 
of  a  marriage  solemnizedi  by  a  minister  of  the  Church 
Buaiisss.  ^^  England,  in  the  chapel  or  house  of  any  British  am- 
bassador or  minister  residing  within  the  country,  to  the 
court  of  which  he  is  accredited,  or  in  the  chapel  belong- 
mg  to  any  British  factory  abroad,  or  in  the  house  of  any 
British  subject  residing  at  such  factory.  But,  as  there 
is  no  factory  or  ambassador  at  Antwerp^  the  case  can- 
not come  within  that  statute.  Every  one  who  reads  the 
judgment  of  Lord  Siotoelt  in  the  case  of  Ruding  v.  Smith 
must  perceive  that  that  learned  judge  came  to  the  con* 
elusion  that  the  marriage  in  that  case  was  good,  because 
difficulties,  which  he  denominates  insuperable,  existed 
in  effecting  a  marriage  according  to  the  Dutch  liiw.  In 
this  case,  however,  there  were  no  insuperable  difficulties 
which  prevented  a  marriage  from  being  had  according 
to  the  Belgian  law ;  and,  therefore,  there  are  no  circum- 
stances of  exception  here,  which  operate  to  take  the 
marriage  out  of  the  general  rule,  which  requires  that 
marriages  abroad,  in  order  to  be  valid,  must  be  cele- 
brated according  to  the  lex  locL  And,  that  being  so,  the 
report  must  be  confirmed  so  far  as  it  finds  that  the  mar^ 
riage  at  Antwerp,  was  invalid,  and  that  the  subsequent 
marriage  in  England,  was  good. 

The  case  is  in  that  state  at  present,  that  there  seems 
to  me  to  be  no  impropriety  in  making  a  decision  to  that 
extent. 

It  stands  thus :  The  testator  died  in  1837.  Shortly 
afterwards  the  infant's  bill  was  filed,  and  then  the  elope- 
ment and  first  marriage  took  place ;  and  then  a  bill  of 
revivor  and  supplement  was  filed,  on  the  1st  of  August 


CASES  IN  CHANCERY. 

1888,  in  which  the  infant  described  herself  as  being  the 
wife  of  S.  WinhwoTth.  Then  came  the  order  of  June 
1880,  which  was  made  in  both  the  causes ;  and,  on  the 
13th  of  November  1889,  the  young  lady  filed  another 
bill  of  revivor  and  supplement,  in  which  she  again  de- 
scribed herself  as  the  wife  of  Stephen  Winkworth.  The 
Master  then  made  his  report  in  all  the  three  causes ; 
and  it  becomes  necessaiy  to  examine  how  far  the  cha« 
racter  of  wife  was  sustained,  l^the  lady,  when  she  filed 
the  bills  of  revivor  and  supplement. 
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Now,  it  certainly  was  held,  by  Lord  Eldon,  in  Oolden 
V.  Ulyate  (a  case  which  I  mentioned  before,  and  in 
which  I  was  counsel),  that,  when  the  Court  sees  that 
there  is  a  question  which  must  be  decided  sooner  or 
later,  it  may,  on  an  interlocutory  application,  direct 
either  an  issue  or  an  inquiry,  for  the  purpose  of  deter- 
mining that  question ;  and,  in  this  case,  I  do  think  it 
necessary,  for  the  purpose  of  going  on  with  these  causes, 
that  the  Court  should  know  in  what  character  the  lady 
stands. 


It  has  been  said  that  my  opinion  on  this  point,  differs 
from  that  which  the  Lord  Chancellor  expressed  in  a  recent^ 
case.  But  if  so,  I  am  borne  out  by  the  authority  of 
Lord  E/don,  upon  which  I  have  often  acted  in  this  Court ; 
and  I  am  not  aware  that  any  decision  of  mine  upon  the 
point,  has  been  ever  appealed  from.  I  think  that  an  end 
ought  to  be  put  to  the  question  as  soon  as  possible. 

With  respect  to  the  construction  of  the  codicil,  I  may 
now  declare  that  the  Plaintiff  is  entitled  to  the  dear 
residue  of  the  personal  estate,  subject  to  the  gift  over 
in  case  of  her  decease  before  21 ;  and  it  must  be  referred 

c  c  2 
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1840.         to  the  JM aster  to  approve  of  a  proper  settlement  of  ber 

"TT        '     property. 
Keht 

BiRGEss.  ^^  ^^^  husband  has  been  guilty  of  very  great  contu* 

macy,  the  settlement  ought  to  be  so  framed  as  to  ex- 
clude him  from  taking  any  benefit  under  it.  The  pro- 
perty,  therefore,  must  be  settled  on  the  Plaintiff  for  her 
life,  with  remainder  to  her  issue,,  qnd,  in  default  of  issue, 
as  she  shall,  by  willy  appoint.  As  she  is  illegitimate, 
she  can  have  no  next  of  kin :  and,  therefore,  no  ultimate 
limitation  can  be  made  which  will  have  the  effect  of 
preventing  the  husband  from  taking  as  administrator  to 
his  wife ;  but,  in  default  of  appointment,  the  property 
must  be  limited  to  her  absolutely. 


.5ih  De^imber.  COCHRANE  v.  ROBINSON. 

> ^ * 

Executor.       J^jj  ^j^jg  ^^g^^  leasehold  estates  of  a  testator,  had  been 

LeasehMs,      ^^^  under  a  decree  directing  the  trusts  of  the  will  tQ  be 

— •  earned  into  execution.    The  executor  and  trustee  of  the 

estates  of  a  tea-  ^^'^  ^^^  never  been  in  possession  of  the  estates ;  and  the 

tator  were  sold    question  was  whether  he  was  entitled  to  be  indemnified 

under  a  decree     j^  respect  of  the  rents  and  covenants  reserved  and  con- 
fer carrying  the      .      ,  .      ,     1  ,        1-  ♦    1  1    i« 
trusts  of  the  will  tamed  m  the  leases  under  which  the  estates  were  held. 

into  execution. 

a^d  tratt^^of         '^^  Vtce-Chancelhr  decided  that  the  executor  and 

the  will  had         trustee  was  entitled  to  be  indemnified,  and  referred  it  to 

never  been  in      ^^^  Master  to  approve  of  the  indemnity. 

possession  of 

the  estates. 

Held,  nevertheless,  that  he  was  entitled  to  be  indemnified  in 

respect  of  the  rents  and  covenants. 
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M  r.  Knight  Bruce,  Mr.  Stuart  and  Mr.  James  Parker,  1 840. 

were  coansel  in  the  case.    The  cases  of  l^mmons  v. 

BoUand  (a) ;  HmoJutu  v.  JDay  (6) ;  and  Vemm  ▼.  Lord  ^^"  **  "  ■ 

Egnumt  (c),  were  referred  to.  RoarNsoN . 

<«)  8  Mer«  547.  (jb)  Ibid.  555 ;  and  Amb.  i6o, 

(c)  1  Bligh,  N.  S.  554- 


PLUNKETT  ».  LEWIS.  '840: 

11th  December. 

EVELYN  ».  LEWIS.  ^  , • 

1  HE  bill  in  the  first  cause  was  filed  by  a  creditor  of  

a  person  deceased,  and  the  bill  in  the  second,  by  a  lega-  Two  decrees 

tee  of  the  same  person.    The  Plaintiff  in  the  second  Jjad  been  made 

tor  the  adoM- 
cause,  was  an  infant.    The  bill  in  the  first  cause  was  nistration  of  die 

filed  in  July  1839,  and  the  bill  m  the  second  cause,  ®»**^  ®^  ^*  ^• 
was  filed  in  August  following.     The  clecree  in  the  in  a  creditors* 
second  cause  was  dated  on  the  14th  of  July  1840,  and  suit,  and  the 

the  decree  in  the  first,  on  the  31st  of  the  same  month,  f ^f '  ^".  *  ^' 
.  .  tee  8  suit. 

Tn&  two  decrees  were  in  the  offices  of  different  Mas-  a  motion,  by 

ters,  and  advertisements  for  creditors  had   been  pub-  ^^  Plaintiff  in 
«.  «    J  .  i_      ..  the  former,  to 

liBhed  m  each  suit.  ^^  the  prose- 

cution  or  tlie 

Mr.  Knight  Bruce  and  Mr.  Richards,  for  the  Plain-  ?^^® '" -^® 
.«..,/  Ill  latter,  so  far  as 

tiff  m  the  first  smt,  now  moved  that  the  prosecution  of  it  directed  an 

the  decree  in  the  second  cause,  so  far  as  it  directed  an  account  of  the 
account  to  be  taken  of  the  deceased's  personal  estate  estate  and  of  his 
and  debts,  might  be  stayed.    They  urged  the  inconve-  debts,  was  re- 
nience,  confusion  and  unnecessary  expense  which  would  ^,*  "^^^^ 
be  caused  by  the  creditors  being  twice  examined  and  gestionofa 

the  accounts  of  the  personal  estate  being  twice  taken,      deficiency  of 

assets. 

C  C  3 
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The  Vice-Ch  ANCBLLOR : 

It  is  not  suggested  that  there  is  any  deficiency  of 
assets;  and,  that  being  $0,  I  see  no  reason  why  I 
should  interrere. 

There  may  be  an  application  made  under  such  cir- 
cumstances as  may  make  it  right  for  the  Court  to  inter- 
fere ;  but  no  such  case  is  now  made. 

Mr.  Jacob,  Mr.  Girdlesione,  Mr.  Stuart,  Mr.  K* 
Parker,  Mr.  Teed  and  Mr.  Bacon^  appeared  to  oppose 
the  motion. 


THE  ATTORNEY-GENERAL  v.  THE  EAST 
HthlnS'isth  INDIA  COMPANY  and  Others,  v 

December. 

In  this  case  an  information  and  bill,  in  which  five 

Pkadnig.       individuals  were  both  relators  and  PlaintiiTs,  was  filed 

Information  and  against  the  East  India  Company,  •/.  C.  Melvill,  (who 

^^^:  was  the  Secretary  to  that  Company,)  the  Coopers*  Com- 

^  ^'        pany  and  certain  other  persons^  stating,  in  effect,  that 

An  information   in  the  6th  year  of  the  reign  of  King  Edward  the  6th,  a 
and  bill  was 
filed,  to  set 
aside  a  long 
lease  of  pre- 
mises vested  in 
the  Coopers' 
Com  pan  V  for 
charitable  pur- 
poses.   The  PlaiDtifi  were  three  members  of  the  court  of  assist- 
ants of  the  Company,  (who  alleged  that  they  acted  as  trustees  of 
the  charity,)  and  an  almsman  and  almswoman,  who  were  objects  of 
the  charity.    A  general  demurrer  to  the  information  and  bill  was 
allowed,  as  no  relief  was  prayed  with  respect  to  the  Plaintiffs  indi* 
vidually.    But  leave  was  given  to  amend  the  record,  by  making  it 
an  information  only. 


school-house,  alms-house  and  certain  other  tenements 
(situate  at  Ratcliffe  in  Middlesex)  were  vested  in  the 
Coopers'  Company,  in  trust  to  pay,  for  ever,  to  the  head 
master  and  under  master  of  the  school,  the  yearly 
salaries  of  10/.  and  6  L  13 «.  4<2.  respectively,  and,  to 
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14  poor  men  and  women  in  the  elms-house^  the  yearly 
sum  of  26  <•  8  d.  each,  and  to  make  certain  other  pay- 
ments of  specific  sums.  The  information  and  bill  fur- 
ther stated  that,  on  the  dOth  of  October  IIKO,  the 
Coopers'  Company  granted  a  lease  of  certain  parts  of 
tlie  property,  consisting  of  two  wharfs  with  the  houses, 
sheds  and  other  erections  thereon,  to  the  East  India 
Company,  for  the  term  of  260  years,  at  the  yearly  rent 
of  166  /• ;  that  three  of  the  Plaintiffs  were  members  of 
the  court  of  assistants  of  the  Coopers'  Company,  which 
was  the  governing  body  of  that  Company ;  and  that 
those  three  Plaintiffs,  as  members  of  such  court,  acted 
as  trustees  of  the  said  charity,  and  were  respectively 
bound  duly  to  administer  the  funds  of  the  charity  for 
the  benefit  thereof:  that  the  two  other  Plaintiffs 
were  an  almsman  and  almswoman  entitled  to  receive 
the  benefit  of  the  charity,  and  were  interested  in  the 
due  application  of  the  revenues  thereof:  that,  in  Tri- 
nity term  1839,  the  Coopers'  Company  commenced  an 
ejectment,  against  the  East  India  Company,  for  recover- 
ing possession  of  the  demised  premises,  but  they  re- 
fused or  neglected  to  proceed  with  the  action,  or  to  insti- 
tute other  proceedings  for  the  purpose  of  setting  aside 
the  lease  and  recovering  the  full  annual  value  of  the 
demised  premises  for  the  benefit  of  the  charity :  that, 
under  the  circumstances  stated  in  the  information  and 
bill,  the  lease  was  obtained,  by  the  East  India  Company, 
by  fraudulent  means  and  ought  to  be  set  aside ;  and 
that  the  grant  of  the  lease  for  the  term  of  260  years,  was 
a  breach  of  trust  on  the  part  of  the  persons  constituting 
the  Coopers'  Company  at  the  time :  that  the  Defendants 
then  had,  in  their  custody  or  power,  various  deeds  &c. 
relating  to  matters  contained  in  the  information  and  bill : 
that  the  East  India  Company  was  a  corporate  body, 
and  the  Plaintiffs  were  unable  to  have  a  discovery,  upon 
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oath,  of  the  matters  aforesaid,  without  making  Melvill 
a  party  to  the  suit. 

The  bill  prayed  that  it  might  be  declared  that  the 
lease  was  obtained,  from  the  Coopers'  Company,  through 
fraud ;  and  that  the  same  might  be  set  aside  for  the 
benefit  of  the  charity;  and  that  it  might  be  declared 
that  the  execution  of  the  lease  was  a  breach  of  trust  on 
the  part  of  the  persons  constituting  the  court  of  assistants 
of  the  Coopers'  Company  at  the  time ;  and  that  the 
lease  might  be  declared  invalid  and  be  delivered  up  to 
be  cancelled ;  and  that  a  proper  occupation  rent  might 
be  put  upon  the  premises  comprised  in  the  lease ;  and 
that  the  East  India  Company  might  be  decreed  to 
account,  with  the  Coopers'  Company,  for  such  rent ; 
and  that  the  full  annual  improved  value  of  the  premises 
might  be  received,  by  the  Coopers'  Company,  and 
applied  by  them  for  the  benefit  of  the  charity ;  and  that, 
if  necessary,  the  East  India  Company  might  be  decreed 
to  deliver  up  possession  of  the  premises  to  the  Coopers' 
Company. 

Melvill  demurred  to  the  discovery,  and  the  East  India 
Company  demurred  to  the  discovery  and  relief  prayed 
by  the  information  and  bill. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Lloyd,  for 
the  demurring  parties : 

The  ostensible  object  of  the  information  and  bill,  is 
to  set  aside  the  lease  granted  in  1770.  The  informa- 
tion and  bill  treats  the  demised  premises  as  charity 
property ;  for  it  prays  that  the  lease  may  be  set  aside 
for  the  benefit  of  the  charity.  The  Plaintifis  seem  to 
be  impressed  with  the  notion  that  it  is  the  practice  of 
the  Court  to  set  aside  every  lease  of  charity  property. 
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if  it  be  a  long  lease.     But  that  notion  is  erroneous  ;  for  1840. 

no  case  has  decided  that  the  mere  length  of  a  lease,  is, 

of  itself,  a  sufficient  ground  for  setting  it  aside.   In  order 

to  induce  the  Court  to  interfere,  the  lease  must  be  shown 

to  have  been  an  improvident  one  at  the  time  when  it     i^y^^T  Inpia 

was  granted.     In  this  case  it  appears  that  the  property      Company. 

demised  is  a  piece  of  ground  measuring  no  more  than 

135  feet  by  227,  and  that  the  East  India  Company  pay 

for  it,  so  large  a  rent  as  166/,  a  year.     The  Attofney- 

general  v.  Hungerford  (a) ;    The  Attorney-general  v. 

Cross  (6). 

Secondly :  in  the  instrument  by  which  the  property, 
which  is  alleged  to  be  charity  property,  was  vested  in 
the  Coopers'  Company,  there  is  nothing  whatever  which 
binds  that  Company  to  do  more  than  make  the  spe* 
cified  payments.  Those  payments  are  less  in  amount 
than  a  quarter  of  the  rent  payable  to  them  by  the 
East  India  Company :  and,  if  the  Coopers'  Company 
are  only  liable  to  pay  those  sums,  the  property  is  not 
charity  property,  but  belongs  to  the  Coopers'  Company, 
subject  to  those  payments. — [The  Vice-chancellor: 
There  is  nothing  said  about  the  surplus  rents.] — 
Thirdly :  the  bill  alleges  that  three  of  the  Plaintiffs 
are  members  of  the  court  of  assistants  of  the  Coopers' 
Company ;  and  that,  as  such,  they  act  as  trustees  of 
the  charity,  and  are  bound  duly  to  administer  the  funds 
of  the  charity.  Those  three  persons,  however,  have  no 
right  to  make  themselves  Plaintiffs  on  this  record ;  for 
they  have  no  such  interest  in  the  subject-matter  of  the 
suit  as  entitles  them  to  do  so :  moreover,  if  they  ought 
to  be  parties,  all  the  other  members  of  the  court  of 
assistants  ought  to  be  parties ;  for  there  is  no  reason 

(a)  3  Clark  &  Fin.  357.  (6)  3  Mer.  534. 
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why  those  three  should  be  singled  out.  The  same  ob- 
servations apply  to  the  two  other  Plaintiffs^  the  alms* 
man  and  almswoman.  This  objection  on  the  ground  of 
misjoinder,  is  not  a  mere  objection  to  the  form  of  the 
suit,  but  to  the  very  substance  of  it :  for  the  Attorney 
general  and  this  Court  have,  neither  of  them,  the  same 
control  over  an  information  and  bill,  as  they  have  over 
a  simple  information.  If  an  information  is  improperly 
filed,  the  proceedings  in  the  suit  may  be  stayed :  but 
that  is  not  so  where  the  suit  is  commenced  by  an  in- 
formation and  bill. 


Mr.  Cr.  Richards,  Mr.  Bethell,  Mr.  WUlcock,  and 
Mr.  Htibbackf  in  support  of  the  information  and 
bUl: 

The  demurrers  have  been  attempted  to  be  supported 
on  two  grounds :  the  first  is  want  of  equity ;  and  the 
second,  misjoinder  of  parties. 

The  demurring  parties  are  not  the  Coopers'  Company, 
but  the  East  India  Company  and  their  secretary. 
What  right  have  those  parties  to  endeavour  to  protect 
themselves  by  saying  that  the  property  does  not  belong 
to  the  charity,  but  to  the  Coopers'  Company  ?  Besides 
it  appears,  from  the  instrument  set  forth  in  the  informa- 
tion and  bill,  that  the  founder  did  not  intend  to  benefit 
the  Coopers'  Company,  but  to  devote  the  whole  of  the 
property  to  charitable  purposes,  for  that  instrument 
directs  that :  ^  the  master,  wardens,  or  keepers  of  the 
company  for  the  time  being,  for  their  pains  about  per- 
forming the  premises  and  viewing  the  tenements  afore- 
said, twice  in  the  year,  that  they  be  in  due  reparation, 
may  have,  among  themselves,  for  a  drinking  among  the 
men  of  the  mystery  and  company  aforesaid,  26  «•  81/. 
yearly,  that  is  to  say,  at  the  two  times  at  which  they 
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shall  be  viewing  the  tenements  aforesaid,  whether  they 
are  in  due  reparation  or  not,  by  equal  portions/'  This 
direction  is  wholly  inconsistent  with  the  Coopers'  Com-* 
pany  being  entitled  to  the  surplus  rents* 

The  lease  was  granted  for  260  years ;  and  a  court  of 
equity  will  not  uphold  a  lease  of  charity  property^ 
granted  for  anything  like  that  length  of  time.  I^ 
Atiomey^eneral  v.  Otoen{c);  The  Attamey-geMral  y. 
Brooke  (d).  At  all  events,  a  lease  of  so  long  duration 
must  be  taken  to  be  an  improvident  mode  of  dealing 
with  the  charity  property,  until  the  contrary  is  shown. 

The  other  objection  is  that  the  parties  who  are 
Plaintiffs,  have  no  interest  which  entitles  them  to 
maintain  the  suit  But,  supposing  thai  to  be  so,  the 
information  may  proceed^  notwithstanding  the  Court 
may  be  of  opinion  that  the  bill  is  not  sustainable.  He 
Attomey-'General  v.  Vivian  (e).  The  demurrers  are 
demurrers  to  the  information  as  well  as  to  the  bill ;  and^ 
unless  it  can  be  shown  that  no  relief  can  be  given  upon 
the  information,  the  demurrer  must  fail. 

We  submit,  however,  that  the  parlies  who  are  named  as 
Plaintiffs  on  this  record,  have  such  an  interest  as  entitles 
them  to  maintain  the  suit.  Three  of  the  Plaintiffs  allege 
that  they  are  members  of  the  court  of  assistants  of  the 
Coopers'  Company,  and  that,  as  such  members,  they  act 
as  trustees  of  the  charity,  and  are  bound  duly  to  adminis- 
ter the  funds  of  the  charity  for  the  benefit  thereof:  and  it 
is  quite  plain  that  the  two  other  Plaintiffs,  one  of  whom 
is  an  almsman  and  the  other  an  almswoman,  have  an 
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interest  in  the  charity. — [The  Vice-chancellor :  I  do  not 
understand  the  allegation  to  which  you  have  alluded. 
If  the  three  gentlemen  who  are  first  named  as  Plain- 
tiffs, are  bound  to  administer  the  funds  of  the  charity, 
why  do  they  not  do  it  ?  They  are  the  governing  body ; 
then  why  does  not  the  governing  body  govern  ?J — They 
are  only  members  of  the  governing  body :  the  court  of 
assistants  is  the  governing  body.  If  an  information 
only  bad  been  filed  in  this  case^  these  three  gentlemen 
would  have  had  a  sufficient  interest  to  justify  their 
being  made  Defendants  to  it :  how  then  can  it  be  con- 
tended that  they  have  not  a  sufficient  interest  to  entitle 
them  to  join,  with  the  Atiomey'ffeneral,  in  filing  an  infor- 
mation and  bill  i  The  almsman  and  almswoman  have 
a  right  to  insist  that  their  stipends  (which  were  fixed 
at  a  time  when  the  rents  of  the  charity  estates  were 
much  less  than  they  are  at  present)  ought  to  be  in- 
creased :  they^  therefore,  hav&  been  properly  made  co-> 
plaintiffs.  But  if  it  was  not  necessary  to  make  them 
co-plaintiffs,  that  circumstance  does  not  invalidate  the 
bill.     Rhodes  v.  Warburion  (/)• 

Lastly,  we  submit  that  it  was  not  necessary  to  make 
all  the  members  of  the  court  of  assistants,  parties  to  the 
record,  it  being  quite  sufficient,  in  a  case  of  this  sort,  to 
bring  before  the  court  sufficient  parties  to  represent 
the  individuals  interested  in  the  revenues  of  the  charity 
estates. 

The  Vice-Chancellor: 

My  opinion  is  that,  as  far  as  the  charity  is  concerned, 
there  is  a  sustainable  case.  But  I  cannot  comprehend 
what  particle  of  interest  those  three  gentlemen  have, 
who  are  first  named  as  Plaintiffs  on  this  record.    The 
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statement  as  to  thenii  is  very  singular.  It  is  that  they 
are  respectively  members  of  the  court  of  assistants  of 
the  Coopers'  Company :  it  does  not  appear  that  there 
are  more  members  of  the  court  of  assistants :  ''  that  the 
court  of  assistants  is  the  governing  body  of  the  said 
company,  and  that  your  last-named  orators,  as  mem- 
bers of  such  court,  act  as  trustees  of  the  said  charity, 
and  are  respectively  bound  to  administer  the  funds  of 
the  said  charity,  for  the  benefit  thereof."  I  do  not  see 
how  persons  can  be  bound  to  do  what  is  impossible.  If 
the  Plaintiffs  represent  that  they  are  bound  to  adminis- 
ter, it  must  be  taken  that  they  can  administer  the  funds 
of  the  charity :  and,  if  so,  I  do  not  see  for  what  pur- 
pose the  record  is  framed  as  an  information  and  bill : 
for  there  is  not  a  particle  of  individual  interest  asserted 
in  it  What  is  asked  is  that  it  may  be  declared  that 
the  lease  was  obtained,  from  the  Coopers'  Company,  by 
fraudulent  means,  and  that  the  same  may  be  declared 
to  be  fraudulent,  and  maybe  set  aside  for  the  benefit  of 
the  charity :  and  also  that  it  may  be  declared  that  the 
execution  of  the  lease,  was  a  breach  of  trust  on  the  part 
of  the  persons  constituting  the  court  of  assistants  of  the 
Coopers'  Company  at  the  time ;  and  that  the  same  may 
be  delivered  up  to  be  cancelled;  and  that  the  full  annual 
improved  value  of  the  premises  comprised  in  the  lease, 
may  be  received,  by  the  Coopers'  Company,  and  applied 
and  administered  by  them  for  the  benefit  of  the  charity ; 
so  that,  on  the  face  of  this  record,  there  is  no  sort  of 
relief  asked  by  the  persons  named  as  Plaintiffs,  none 
whatever :  and,  if  those  persons  do  not  ask  any  relief 
for  themselves  individually,  then  there  is  the  objection 
which  has  been  made  ore  tenus,  namely,  that  the  other 
parties  who  stand  in  precisely  the  same  character,  ought 
also  to  be  parties  to  the  record. 
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I  thinki  however^  that  the  reeord  is  wrongly  con- 
structed; becouBe  persons  have  been  made  co-plain- 
tiffs, who  have  asked  nothing  for  themselves,  and  do 
not  show  that  they  are  individually  entitled  to  any- 
thing. 

The  infbrmatioii  and  bill,  therefore,  cannot  be  sus- 
tained collectively :  but  as  there  is,  apparently,  a  case 
for  relief,  I  will  give  leave  to  amend,  for  the  purpose  of 
eonverting  the  record  into  an  information  only.  The 
persons,  however,  who  are  named  as  Plaintiffs,  must 
remain  on  the  record  in  the  character  of  relators,  in 
order  thai  they  may  be  answerable  for  costs. 


REES  V.  KEITH. 


/ 


1840: 
17  th  December. 

JtldLEANOR,  the  wife  of  FT.  JRees,  was,  at  and  before 
the  time  of  her  marriage,  entitled  to  460  /.  secured  by  a 


Husband  and 
toi/e. 
Chose  inaction,   mortgage  in  fee  made  to  her  by  i2.  JReeve ;  and  also  to 

^^^^J^^    800 1  secured  by  a  mortgage  in  fee  made,  by  S.  Cushing, 

to  P.  Millard,  in  trust  for  her.    The  mortgagees  having 

A  woman  being  been  applied  to,  by  or  on  behalf  of  Mrs.  Bees,  shortly 
enutled  to  two       ^      /^^  /     \  ^,  j       r  ^v 

sums,  one  se-      ^^^  "^^  mamage,  to  pay  the  sums  due  from  them 

cured  by  a  respectively,  but  being  unable  to  pay  the  same,  Millard 

to^hmelf  ^and^  P^^^  those  sums  to  Mr.  Rees  ',  and  Rees  signed  a  memo- 

dbe  other,  to  a  randum  whereby  he  agreed  to  transfer  Cushing\  mort- 

^""'^^^Th^'*  gage  to  Millard.    Mr.  Rees  afterwards  died;  and  a 

mortgagees  ^^^^  having  been  instituted  respecting  his  estate,  the 

havii^  been  ap-  Master,  on  a  reference  made  to  him,  found  that  the 
plied  to,  but 

beinff  unable  to  pay  the  sums,  the  trustee  paid  them  to  the  hus- 
band. The  husband  died,  leaving  the  mortgages  untransferred. 
Held  that  he  had  reduced  both  sums  mto  possession. 


"/(^     w/       '    ^ 


^^ 


^ 
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payment  of  the  800/.  to,  and  the  signing  of  the  memo-  1^40 

randum  by  Rees,  was  a  redaction,  by  him,  of  that  sum 

into  possession ;  but  that  the  payment  of  the  450/.  to 

him,  was  not  a  reduction,  by  him,  of  that  sum  into         Keiih. 

possession. 

Rea^s  widow  and  his  executors,  both,  excepted  to 
the  report* 

Mr.  Jacob,  Mr.  Koe,  and  Mr.  Walker,  for  the  executors, 
said  that  this  was  not  a  suit  between  Mrs.  Rees  and 
Cmhing,  or  between  her  and  Reeve,  but  between  her 
and  her  husband's  estate,  and  that,  for  the  purposes  of 
this  suit,  it  was  quite  clear  that  the  450  /.  as  well  as  the 
800/.,  had  been  reduced  into  possession  r  that  it  was 
held,  in  JDoswell  v.  JEarle  (a),  that  even  an  anticipated 
payment  to  the  husband,  was  good  i^inst  the  wife 
surviving. 

Mr.  Wigram  and  Mr.  Lovai,  for  Mrs.  Ree$,  said  that 
Hxe  debts  still  remained  due  from  the  debtors  respec- 
tively;  that  Mr.  Rees  had  no  power  to  reduce  either  of 
them  into  possession  during  the  coverture,  as  he  could 
not  have  compelled  the  mortgagors  to  pay  the  sums 
due  from  them,  without  giving  a  re-conveyance  of  the 
mortgaged  estates,  which  it  was  not  in  his  power  to  do, 
as  he  could  not  have  compelled  his  wife  to  join  with 
him  in  levying  a  fine  for  that  purpose:  Purdew  v. 
Jackson  (fi) ;  Honner  v.  Morion  (c). — [The  T^c^-CAnn- 
ceUor :  Suppose  that  the  mortgagors  had  paid  the  sums 
due  from  them,  to  the  husband.] — ^They  might  have 
sustained  a  bill,  against  the  husband  and  wife,  for  a 

{a)  13  Ves.  473.  (6)  1  Ru88.  l. 

(c)  3  Ruse.  65,  sec.  68  &  69. 
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1840.  reconveyance;  but  the  husband  could  not  have  com- 
pelled his  wife  to  join  in  a  reconveyance ;  and,  besides, 
no  payment  has  been  made  by  either  of  the  mortgagors. 
The  debts  were  due  at  the  husband's  death,  and  they 
still  remain  due  from  the  debtors.  If  a  suit  had  been 
instituted  to  compel  the  wife  to  join  in  reconveying  the 
estates,  she  would  then  have  been  able  to  entorce  her 
equity  to  a  settlement  out  of  the  sums  due  on  tlie  mort^ 
gages ;  but,  if  the  argument  for  the  executors  is  to  pre- 
vail, the  wife  will  be  deprived  of  the  means  of  enforcing 
her  equity.  In  Doswell  v.  Earle,  the  widow  had  ac- 
quiesced, for  nine  years  after  her  husband's  death,  in 
the  payment  which  had  been  made  to  her  husband ;  but, 
in  this  case,  there  has  been  no  acquiescence  on  the  part 
pf  the  widow. 

The  Vtce-Chancellor,  in  the  course  of  the  argument, 
said  that  the  subject  in  dispute  was  a  debt  due  to  the 
wife ;  and,  if  it  had  been  paid,  there  was  an  end  to  the 
claim;  that  the  only  question  was  whether  the  800/., 
as  well  as  the  450/.,  had  not  been  paid,  in  fact,  by 
Millard,  for  the  mortgagors. 

His  Honor  delivered  judgment  as  follows : 
This  is  a  very  simple  point. 

Suppose  that  the  mortgagor  had  said,  to  Mr.  Rees : 
"  I  owe  your  wife  800/. :  here  is  a  cheque  for  the  money." 
Would  not  the  debt  be  destroyed ;  and  would  not  the 
wife  be  %  mere  trustee  of  the  legal  estate  for  the  mort-, 
gagor? 

If  a  contrary  doctrine  were  held,  a  mortgage  in  fee 
made  to  a  woman  who  afterwards  marries,  could  not  be 
paid  off  during  the  coverture. 
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It  seems  to  me,  I  confesSy  that,  if  the  debt  is  paid,  1840. 


there  is  an  end  to  the  wife's  equity  (cf). 


Rees 


(d)  See  Bosvil  v.  Brander,  1  P.  W.  458.  ^' 

Keith. 


f  1840: 

TAYLOR  V.  RUNDELL."^  a ist  December. 

* V ' 

The  Plaintiffs  were  the  executors  of  the  late  Duke      Tnf.!TfS:.. 
of  York.    The  Defendants  were  members  and  three  of       Discovery. 

the  directors  of  a  mining   association,  and  were  also  

lessees,  in  trust  for  the  association,  of,  mines  in  Nova  were  members 
Scotia*,  under  a  lease  granted  by  the  Duke,  reserving  and  three  of 

to  himself,  his  executors,  &c.  a  portion  of  the  profits  of  ^^^  directors  of 
.       '  .  i*  *  minmg  com- 

the  mines.    By  the  covenants  in  the  lease  the  Defend-  pany,  and  also 

ants  were  bound  to  render  to  the  Duke,  yearly,  such  lessees,  in  trust 
accounts  as  should  be  necessary  to  show  the  profits  of  ^^^^^  ^p  mines 
the  mines,  and  to  appoint  a  person,  to  be  nominated  by  in  Nova  Scotia^ 

the  Duke,  to  be  a  director  of  the  association,  and  to  wnder  a  lease  by 

which  a  portion 

*  These  mines  had  been  the  subject  of  a  suit  between  the  ^^  reserved  to 

Duke's  executors  and  the  Attomey-generaly  as  representing  the  lessor.   The 

the  Crown.    See  ante,  Vol.  8,  p.  413.  lessor's  execu- 

tors filed  a  bill 
against  A.  B.  and  C,  for  an  account  of  the  profits  of  the  mines,  and 
required  them  to  set  forth  a  list  of  all  accounts,  &c.  relating  to  the 
mines  in  the  possession  of  ihem  or  their  agents.  The  Defendants 
set  forth  a  list  of  all  the  accounts  in  the  possession  of  themselves 
and  of  the  secretary  of  the  company  in  London^  adding  that  there 
were  other  accounts  in  the  possession  of  the  company's  agent  in 
America ;  that  the  Defendants  had  no  power  to  inspect  or  use  the 
accounts  of  the  company,  except  when  sitting  at  the  board  of 
directors  or  by  an  order  of  the  board ;  and  that  they  had  not  the 
permission  of  the  board  to  use  the  accounts  for  the  purposes  of 
the  suit,  and  they  believed  that  the  directors  declined  to  allow 
them  to  use  the  same,  or  to  give  them  any  further  information 
which  might  enable  the  Plaintiffs  to  prosecute  the  suit.  Held  that 
the  answer  was  insufficient,  as  it  did  not  state  that  the  Defendants 
had,  as  they  lawfully  might,  applied  to  the  agent  in  America  for 
a  list  of  the  accounts  in  his  possession. 
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allow  him  to  sit  at  the  board  and  to  have  all  the  other 
powers  and  privileges  of  a  director,  for  the  purpose  of 
protecting  the  Duke's  interest :  and,  shortly  after  the 
execution  of  the  lease,  a  gentleman  named  Parkinson, 
was  nominated  and  appointed  accordingly.  The  bill 
was  filed  for  an  account  of  what  was  due,  to  the  Duke's 
estate,  under  the  reservation  in  the  lease.  It  intei-ro- 
gated  the  Defendants  whether  there  were  not  in  the 
possession  of  themselves  or  their  agents,  and,  espe« 
cially,  of  their  agents  in  America,  divers  accounts  &c« 
relating  to  the  produce  and  profits  of  the  mines. 


The  Defendants  annexed  two  schedules  to  their  an- 
swer, which  they  said  contained  a  full  and  true  list  of  all 
the  accounts  &c.  in  their  possession  or  power,  or  in  the 
possession  or  power  of  the  secretary  to  the  association  in 
London.  They  added  that  the  secretary  was  the  agent 
of  the  association  and  not  their  agent ;  and  that  they  had 
no  agent  in  America  ;  but  they  believed  that  the  asso- 
ciation had  an  agent  there,  and  that  he  had«  in  his  pos- 
session, many  accounts  &c.  relating  to  the  matters  in 
question ;  but,  inasmuch  as  he  was  in  the  habit  of  trans* 
mitting,  monthly,  to  the  secretary  to  the  association  in 
London,  copies  of  all  the  accounts  and  other  documents 
relating  to  the  mines,  they  believed  that  the  documents 
in  the  secretary's  possession  (which  were  mentioned  in 
the  second  schedule),  would  furnish  all  the  information 
that  could  be  obtained  by  inspecting  the  documents  in 
the  possession  of  the  agent  in  America :  that  the  De- 
fendants, being  engs^ed  in  extensive  mercantile  con- 
cerns of  their  own,  had  paid  but  little  attention  to  the 
affairs  of  the  association ;  and  that,  save  as  therein  set 
forth,  they  had  no  knowledge,  other  than  was  contained 
in  the  documents  mentioned  in  the  schedules,  of  any 
matters  connected  with  the  mines:  that,  in  fact,  the 
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documents  mentioned  in  the  second  schedule,  were  not 
in  the  possession  or  power  of  the  Defendants,  in  any 
other  sense  than  that  they  and  the  other  directors,  in- 
cluding Parkinson,  when  assembled  as  a  board,  were 
competent  to  order  the  same  to  be  used  and  inspected 
by  a  vote  of  the  board ;  that  they  had  no  authority  to 
make  use  of  those  documents  as  individuals,  except  by 
an  order  of  the  board,  and  except  that,  under  the  co- 
partnership-deed, they  had  a  right,  in  common  with  the 
other  members  of  the  association,  to  inspect  and  take 
copies  of  those  documents,  from  the  14th  to  the  35th 
day  after  every  general  yearly  meeting  of  the  associa- 
tion, but  not  after  that  period  :  that  Parkinson  had  the 
same  opportunities  of  inspecting  and  using  the  docu- 
ments as  they  had  :  that  they  had  not  the  permission  of 
the  directors  to  have  or  use  the  documents  for  the  pur- 
poses of  the  suit ;  but,  on  the  contrary,  the  directors 
declined  to  allow  them  to  use  the  documents,  or  to  give 
them  any  further  information  which  might  enable  the 
Plaintiffs  to  prosecute  the  suit  against  them  (who  were 
mere  trustees),  without  bringing  the  other  members  of 
the  association  before  the  Court. 


1840. 

^ ' 

Taylor 

V. 

Run  DELL. 


The  Master  having  over-ruled  exceptions  taken  to  the 
answer  for  insufficiency,  the  Plaintiffs  excepted  to  his 
report, 

Mr.  Knigkt  Bruce,  Mr.  Wigram,  Mr.  Jacob,  and 
Mr.  James  Russell,  for  the  Plaintiffs : 

The  Defendants  say  they  believe  that  the  American 
agent  of  the  association,  of  which  they  are  directors, 
has,  in  his  possession,  many  documents  relating  to  the 
accounts  of  the  mines ;  but  they  do  not  say  that  they 
have  ever  applied,  to  him,  for  any  information  as  to 
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1840.         ^hose  documents  or  their  contents.    They  are  bound  to 
obtain  all  the  information  in  their  power,  and  to  com- 
Taylor        nmnicate  it  to  the  Plaintiffs. 

RuHDELL.  iir.  Wakefield,  Mr.  Bethell,  and  Mr.  Wood,  for  the 

Defendants : 

The  answer  states,  expressly,  that  the  Defendants 
have  paid  but  little  attention  to  the  afiairs  of  *the  asso- 
ciation, and  that,  save  as  therein  set  forth,  they  have 
no  information  whatever,  other  than  is  contained  in 
the  documents  mentioned  in  the  schedules,  as  to  any 
matters  connected  with  the  mines.  The  agent  in  Ame^' 
rica,  is  not  the  agent  of  the  Defendants,  but  of  the 
association  at  large;  and,  consequently,  the  accounts 
in  America,  are  not  in  the  possession  or  power  of  the 
Defendants,  but  of  the  association  as  a  body.  The  De- 
fendants have  no  access  to  any  of  the  accounts,  except 
for  21  days  after  every  general,  yearly  meeting.  This 
Court  will  not  order  a  party  to  do  that  which  it  is  not 
in  his  power  to  do.  Besides,  Mr.  Parkinson,  was  ap- 
pointed a  director  on  the  nomination  of  the  Duke  and 
for  the  express  purpose  of  watching  over  and  protecting 
the  Duke's  interests.  That  gentleman  has  the  same 
means  of  obtaining  information  as  to  the  concerns  of 
the  association,  as  the  Defendants  have.  The  De- 
fendants are  trustees  for  the  association  as  well  as 
directors  of  it :  will  the  Court  order  them  to  do  an  act 
which  would  be  a  breach  of  their  duty  and  a  violation 
of  the  rules  of  the  association  prescribed  by  the  copart- 
nership deed  ?  The  Plaintiffs  cannot  obtain  any  further 
information  as  to  the  matters  in  question,  without 
making  all  the  other  members  of  the  association  parties 
to  the  suit.     Farquharson  v.  Balfour  (a);    White  v. 

(a)  Turn.  &  Russ.  184. 
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Williams  (ft) ;  Freeman  v.  Fairlie  (c) ;  Walburn  v.  iw- 
gilby  {d) ;  Murray  v.  Walter  (e). 

Mr.  Knight  Bruce,  in  reply,  said  that  the  cases  cited 
related  to  the  production  of  documents :  that  the  ques- 
tion before  the  Court,  was  not  whether  the  Plaintiffs 
had  a  right  to  the  production  of  the  accounts  of  the 
mines,  but  whether  they  had  a  right  to  a  discovery  of 
the  contents  of  those  accounts  :  that  a  party  might  have 
a  right  to  know  the  contents  of  a  document,  though  he 
might  not  be  entitled  to  have  the  document  produced. 

The  Vice-Chancellor  : 
I  am  of  opinion  that  the  answer  is  not  sufficient. 

* 

The  Defendants,  as  directors,  are  not  placed  in  a  po- 
sition in  which  they  may  not  legally  require  the  agent 
of  the  association  abroad  to  inform  them  what  docu- 
ments, relating  to  the  concerns  of  the  association,  are 
in  his  possession  or  power.  They  state,  in  their  answer, 
that  copies  of  some  of  the  foreign  documents,  have  been 
transmitted  to  the  secretary  to  the  association  in  Zon- 
don,  and  they  set  forth  a  list  of  them.  Then,  without 
stating  that  they  have  made  any  application  to  the  agent 
abroad,  they  content  themselves  with  saying  that  he 
has  in  his  possession  many  books  of  account  and  other 
documents  relating  to  the  accounts  of  the  mines,  and 
also  some  deeds  relating  to  the  title  to  the  mines :  and 
that  the  secretary  receives,  monthly,  from  the  agent 
abroad,  copies  of  all  the  accounts  and  other  documents 
of  interest  or  importance,  relating  to  the  mines :  but  it 
does  not  appear  that  the  Defendants  have  made  any 

(6)  8  Ves.  193.  (d)  1  Myl.  k  Keen,  61. 

(c)  3  Mer.  29 ;  see  43  &  44.      {e}  i  Craig  &  Pbill.  1 14. 
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application,  to  the  agent  abroad,  to  furnish  them  with 
a  list  of  the  deeds  and  documents  which  may  be  in  his 
possession. 

I  am  not  aware  of  anything  which  prevents  any  of 
the  directors  from  requiring  the  agent  to  furnish  them 
with  the  information  which  the  Plaintiffs  seek  to  obtain 
through  the  Defendants :  and  as  the  Defendants  do  not 
state  that  they  have  applied,  to  the  agent  abroad,  for 
the  information  (which  they  may  lawfully  do)  the  ex- 
ceptions must  be  allowed** 

*  Affirmed  by  Lord  Cottenham,  C,  1  Craig  &  Pfaill.  ioj« 
See  Christian  v.  Taylor,  post  401.    •^wtf-/'"*^   ^C^  -^ 


^^.^^^^c^.^,^^^  ^^^.^^/7^^^.^;r 
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BAIN  V.  LESCHER."' 


1840: 
24tli  December. 


1  HE  testator  in  the  cause,  was  a  British  subject,  resi- 
dent in  France^  and  having  personal  property  in  that      Conatr  ction 
country,  as  well  as  in  England.    His  will  was,  partly,  in  

the  following  words :  Testator  di- 

°  rected  ni3  resi- 

due to  be  di- 
"  I,  the  undersigned  John  Devereux,  formerly  resi-  vided  amongst 

dent  at  Moorfields,  London,   and  now  at  Avenue  de  ^^  j^   ^^  ^|. 

NeviUy,  near  Paris,  make  my  present  testament  and  J.  D.,  E,  D., 

last  will,  by  which  I  revoke  all  testaments  and  wills  U?  ,  ^\  ^'  , 

^  Held  that  the 

that  I  have  heretofore  made,  and  dispose  of  my  pro-  gjft  ^^g  qq^ 

perty  in  the  manner  following,  to  wit,  I  give  and  be-  made  to  the 
queath  100  Z.  sterling  to  each  of  my  sisters  in  Ireland  class  ^^1)11^^ 
who  shall  be  living  at  the  time  of  my  decease :  to  Mr.  individuals ; 

Nicholas  Devereux  of  Castlebridge,  near  Wexford  in  «"^  that,  one  of 

^     .  T^         ^"6m  havmg 

Ireland,  60  /.  sterling :  to  Mrs.  Louisa  Langlon  Drew  died  in  the  tes- 

o(  Paris,  1,000/.  sterling :  to  Alexander  and  Napoleon  tator's  lifetime, 
Larmere,  sons  of  Madame  Louise  Lariviere,  whom  I  tended  for  "hat 
hereby  nominate  and  constitute  as  their  guardian  till   child,  was  un- 
disposed of 
Testator  directed  that  the  legacies  given,  by  his  will,  to  females, 
married  or  single,  should  be  for  their  own  benefit  and  their  chil- 
dren, and  should  never  be  subjected  to  the  control  of  their  re- 
spective husbands.     Held  that  the  females  took  for  their  lives,  for 
their  separate  use,  with  remainders  to  their  children. 

Proof  of  will  made  abroad, 

A  British  subject  resident  in  France,  made  his  will  and  died 
there,  having  appointed  A.  and  J5.,  who  were  resident  in  France, 
and  C.  and  D.,  ^vho  were  resident  in  England^  his  executors.  The 
will  was  translated  into  French,  and  the  translation  was  registered, 
by  A,  and  B,,  in  the  proper  court  in  Paris,  A  duly  authenticated 
copy  of  the  translation,  was  then  procured,  and  translated  into 
English  by  a  notary  public  in  Ixftidon ;  and  that  translation  wa» 
proved  by  C,  and  D,  in  the  Prerogative  Court. 
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1 84P.  their  majority^  500  /.  sterling  each.    I  give  and  bequeath 

all  the  rest  of  what  I  possess  to  be  divided,  in  equal 
portions,  amongst  the  children  of  the  said  Louisa  Lang^ 
Lesci  bu        ^^^  Drew,  to  wit,  John  Louis  Drew,  Louisa  Lariviere, 

Julia  Bain,  Isabella  Agnes  Drew,  Edward  Alexander 
Drew  and  Napoleon  Drew.  It  is  my  wish  that  all  my 
property  be  immediately  converted  into  money;  that 
the  shares  of  those  who  shall  be  of  age,  shall  be  given 
to  them  without  delay,  and  that  the  shares  coming  to 
the  minors,  be  placed  in  the  public  funds  of  Paris  or 
London,  as  shall  be  most  convenient  for  the  testamen- 
tary executors ;  and,  till  they  become  of  age,  I  hereby 
nominate  and  appoint  ray  testamentary  executors  here- 
inafter mentioned,  as  guardians  and  trustees  of  the  said 
minors  during  their  minority:  And  I  direct  that  the 
legacies  given^  by  the  present  will,  to  females,  married  or 
single,  shall  be  for  their  own  benefit  and  their  children, 
and  shall  never  be  subjected  to  the  control  of  their  re^ 
qpeclive  husbands.  I  hereby  nominate  and  appoint 
Madame  Louisa  Lariviere,  Thomas  Pickford,  Britannic 
consul  at  Paris,  M.  G*Maly,  esq.,  residing  at  No.  6 
Rue  du  Faubourg  St.  Honori,  and  William  Lescher, 
esq.,  of  ThomaS'Street,  Whitechapel,  London,  as  execu- 
tors of  my  present  testament  and  last  will." 

John  Louis  Drew  died  in  April  1837.  The  testator 
died  in  April  1838.  Julia  Bain  had  one  child,  and 
Louisa  Lariviere  had  two  children  bom  at  the  testator's 
death,  and  still  living. 

A  French  translation  of  the  will  was  first  registered, 
in  the  proper  court  in  Paris,  by  Pichford  and  O'Malg. 
A  copy  of  that  translation  was  then  made  and  signed  by 
a  notary  in  Paris:  and  Pichford,  as  British  consul 
there,  certified  that  the  signature  was  the  signature  of 


Bain 
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the  notary.    An  English  translation  of  the  copy,  was  1840. 

then  made  by  a  notary  public  in  London;  and  that 
translation  was  proved,  by  Lescher  and  Louisa  Lari- 
viere,  in  the  Prerogative  Coart  of  the  Archbishop  of       . 
CanterburyJ^ 

The  bill  was  filed  by  Julia  Bavij  by  her  next  friend, 
and  by  Isabella  Agues  Drew,  Edward  Alexander  Drew 
and  Napoleon  Drew,  against  WilUofn  Joseph  Lescher, 
Louisa  Langton  Drew,  Louisa  Lariviere  and  her  two 
children,  the  husband  and  child  of  Louisa  Bain,  and 
the  testator's  next  of  kin. 

On  the  cause  coming  on  to  be  heard  for  further 
directions,  the  questions  were  : 

Fmt,  whether  the  share  of  the  residue  given  to  John 
Louis  Drew,  (who  died  in  the  testator's  lifetime,)  was 
undisposed  of,  or  whether  his  surviving  brothers  and 
sisters  were  entitled  to  it. 

Secondly,  what  was  the  effect  of  the  direction  that 
the  legacies  given  to  females,  should  be  for  their  own 
benefit  and  their  children,  and  should  never  be  subjected 
to  the  control  of  their  respective  husbands. 

Mr.  Knight  Bruce  and  Mr.  Stephenson  for  the 
Plaintiffs : 

The  residue  is  given  to  the  children  of  Louisa  Lang» 
ton  Drew,  as  a  class.     It  is  true  that  the  testator  names 

*  The  reporter  was  informed  that  the  Prerogative  Court 
refused  to  admit  to  probate  the  original  will,  which  was 
written,  in  English,  by  the  testator  himself. 
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1840.  the  children ;  but  that  makes  no  difference.    Knight  v. 

'        ""        '     Gould  (a) ;  Viner  v.  Francis  (6). 
Bain 

-       '  Secondly  :  The  direction  as  to  the  legacies  given  to 

Leschbr.  .  .      •  J 

females,  is  nothing  but  a  redundant  and  circuitous  mode 

of  excluding  the  marital  right.  Some  of  the  legacies 
given  to  females  are  only  100/.  in  amount.  The  testa- 
tor could  not  intend  that  such  small  sums  should  be 
settled  on  the  legatees  and  their  children.  Robimon  v. 
Waddelow  (c) ;  Cooper  v.  Thornton  id) ;  Robinson  v. 
TichelUe);  Shuttleworth  r.  Greaves  (/). 

Mr.  Jacob  and  Mr.  Heathfield,  for  the  children  of 
Julia  Bain  and  Louisa  Lariviere,  contended  that  the 
children  took  either  as  joint-tenants  with  their  mothers, 
or  in  remainder  after  the  deaths  of  their  mothers. 

Mr.  G.  Richards  and  Mr.  Piggott,  for  the  testator's 
next  of  kin,  said  that  the  residue  was  given  to  the  chil- 
dren of  Louisa  Langton  Drew,  not  as  a  class,  but  ffom/- 
natim,  as  individuals,  and,  consequently,  that  the  share 
given  to  John  Louis  Drew  had  become  undisposed  of. 

Mr.  Bagshawe  appeared  for  the  Defendant  Lescher. 

The  Vice-Chancellor  : 

The  residue  is  given  to  the  children  of  Louisa  Lang- 
ton  Drew,  not  as  a  class,  but  as  individuals ;  for  the 
testator  names  them. 

(a)  a  Myl.  &  Keen,  295.  {d)  3  Bro.C.  C.  96  &  186. 

(6)  2  Cox,  190.  (e)  8  V^'es.  142. 

(c)    Ante,  Vol.  VIII.   p.         (/)  4  Myl  &  Or.  35. 
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With  respect  to  the  construction  which  ought  to  be 
put  upon  the  direction  as  to  legacies  given  to  females^  I 
think  that  the  sentence  ought  to  be  read  as  if  the  words, 
"  married  or  single/'  were  omitted  ;  for  all  females  must 
be  either  married  or  single.  The  direction  will  then  be 
that  the  legacies  shall  be  for  the  benefit  of  females  and 
for  the  benefit  of  the  childrea  of  females :  and  my  opi- 
nion  is  that  the  construction  which  ought  to  be  put 
upon  those  words,  is  that  the  females  take  their  legacies 
and  shares  of  the  residue  for  their  lives,  with  remainders 
to  their  children,  and,  under  the  words  that  follow,  for 
their  separate  use. 


1840. 

Bain 

Lescher. 
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1840: 

18th  and  igth 

December. 


1841 : 
12th  January. 

Afutoer, 

Insufficiency. 

Defendant. 

Accounts. 

Documents. 


jP.  M.  callow ^nA  Richard  Taytor,  both  deceased, 

had  carried  on   the  business  of  wholesale  grocers  at 

Liverpool^  in  copartnership,  from  1799  until  the  20th  of 

December  1832 ;  and,  during  that  time,  had  speculated, 

extensively,  in  cotton  and  other  colonial  produce,  on 

their  joint  account.    On  the  20th  of  December  1832 

the  partnership  was  dissolved,  and  Callow  sold  and 

A  Defendant 
who  is  required  to  set  forth  accounts,  is  bound  to  set  them  forth 
as  well  as  he  is  able,  without  much  labour  or  expense,  and  he  is 
not  bound  (more  espedally  where  he  has  not  been  a  party  to  the 
transactions,  but  is  only  the  representative  of  a  party,  and  the 
accounts  are  long  and  complicated)  to  refer  to  the  books  for  the 
purpose  of  making  out  the  accounts.  He  must,  however,  allow 
the  Plaintiff  to  inspect  the  books. 

Where  the  documents  of  which  a  Defendant  is  required  to  set 
forth  a  list,  are  numerous,  it  is  not  necessary  for  him  to  specify 
each  of  them ;  but  it  is  suflBcient  for  him  to  describe  them,  so  as 
to  enable  the  Plaintiff  to  move  for  them ;  as,  for  instance,  to  say 
that  they  are  contained  in  bundles  or  hogsheads,  sealed  up,  and 
marked  A,  By  Stc. 
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assigned  his  share  of  the  business  to  Thomas  and  VfU^ 
liam  Tayfor,  two  of  Richard  Taylor^s  sons.  Callow 
died  in  February  1833,  intestate,  and,  in  April  following, 
the  Plaintiff,  his  sister,  took  out  administration  to  his 
estate.  Thomas  Taylor  died  in  March  1836,  and  William 
Taylor  took  out  administration  to  his  estate.  Richard 
Taylor  died  in  June  1837,  having  appointed  his  sons 
William  and  Johtij  the  Defendants,  his  executors. 


The  bill  was  filed,  in  November  1838,  praying  that 
the  deed  of  dissolution  and  assignment  might  be  declared 
to  be  fraudulent  and  void ;  that  an  account  might  be 
taken  of  the  partnership  dealings  and  transactions,  so 
as  to  ascertain  what  was  due,  to  CaUow,  on  the  20th  of 
December  1832  ;  that  an  account  might  be  also  taken 
of  what  was  due,  on  the  same  day,  to  him  in  respect  of 
the  speculations,  and  of  what  had  since  become  due,  to 
him  and  his  estate,  in  respect  of  the  profits  which  had 
been  made  by  carrying  on  the  grocery  business ;  and 
that  what  should  be  found  due  on  taking  those  accounts, 
might  be  paid  out  of  the  assets  of  Thomas  and  Richard 
Taylor  and  by  the  Defendant,  William  Taylor,  accord- 
ing to  their  respective  liabiUties ;  and  that  the  assets 
and  effects  of  the  grocery  business  might  be  sold,  and 
the  proceeds  applied  in  paying,  to  the  Plaintiff,  what 
should  be  so  found  due. 


The  bill  required  the  Defendants  to  set  forth,  with 
great  minuteness  and  particularity,  several  accounts  re- 
lating to  the  matters  in  question,  and,  amongst  them,  an 
account  of  the  profits  of  the  partnership,  made  in  every 
year  from  its  commencement  until  its  dissolution ;  and 
also  a  full,  true  and  particular  account  of  ail  joint  specu- 
lations in  the  purchase  of  cotton,  colonial  produce  and 
other  merchandize  into  which  Callow  and  Richard  Taylor 
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had  entered,  and  the  quantity  of  merchandize  purchased  1 840. 

on  the  occasion  of  each  of  the  speculations,  and  the      *        ^        ' 

prices  paid,  and  in  what  shares  the  parties  contributed      Christian 

to  the  purchase  monies  respectively,  and  the  dates  and 

amounts  of  each  contribution,  and  from  what  sources  the 

purchase-monies  were  derived,  and  when  and  at  what 

prices  the  merchandize  was,  on  each  occasion,  sold,  and 

what  was  the  profit  and  loss  on  each  speculation,  and 

how  the  monies  arising  from  the  sale  of  the  merchandize, 

was,  on  each  occasion,  applied  and  to  whom  it  was  paid. 

The  bill  also  required  the  Defendants  to  set  forth  a  list 

of  all  the  books,  papers  and  accounts,  relating  either  to 

the  grocery  business  or  to  the  speculations,  which  then 

were  or  ever  had  been  in  their  possession. 

The  Defendants,  in  their  answers,  said  that  they  could 
not  set  forth  the  accounts,  from  their  knowledge,  rer 
membrance,  information  or  beUef :  and  that  they  could 
not  make  out  the  accounts,  without  incurring  a  ruinous 
expense  and  loss  of  time ;  that  an  accountant,  whom 
they  had  employed,  had  been  unable  to  do  more,  in  six 
weeks,  than  to  make  out  the  accounts  in  the  manner 
required,  for  a  space  of  time  less  than  a  year ;  and  that 
they  were  ready  and  willing  and  thereby  offered  to  allow 
the  Plaintiff  to  inspect  the  books  &c.  of  the  late  part- 
nership at  their  counting-house,  and  to  furnish  him,  at 
his  own  expense,  with  any  copies  of  or  extracts  from 
the  same  :  that  they  had  set  forth  a  list  of  books,  papers 
and  accounts,  in  their  possession,  relating  to  the  matters 
in  question,  and  that  they  also  had,  in  their  possession, 
three  hogsheads,  sealed  up,  containing  old  papers  con- 
sisting of  invoices,  orders  for  goods,  letters  &c. ;  that, 
to  specify  the  documents  contained  in  the  hogsheads, 
would  occupy  a  schedule  of  enormous  length,  and  con- 
sume many  weeks  and  more  time  than  they  had  been 
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allowed  for  patting  in  their  answer;*  but  they  were 
ready  to  deposit  the  hogsheads  with  their  clerk  in  Court, 
to  afford  the  Plaintiff  an  opportunity  of  inspecting  the 
documents  therein  contained. 

The  Master  haying  reported  the  answers  to  be  insuffi- 
cient, the  Defendants  excepted  to  the  report. 

Mr.  Knight  Bruce  and  Mr.  Walker ^  m  support  of 
the  exceptions : 

The  Plaintiff,  in  requiring  the  Defendants  to  set  forth 
the  long  and  complicated  accounts  to  which  the  excep- 
tions relate,  is  attempting  to  make  a  most  unjust  and 
oppressive  use  of  the  orders  of  the  Court.  The  De- 
fendants say  that,  if  they  shall  be  compelled  to  make 
out  the  accounts,  they  shall  incur  such  an  expense  and 
loss  of  time,  as  will  be  their  ruin.  In  point  of  fact,  they 
have  answered,  fully,  to  the  matters  excepted  to;  for  they 
say  that  they  cannot  sel  forth  the  accounts  according  to 
their  knowledge,  information  and  belief;  and  that  the 
books,  which  they  offer  to  allow  the  Plaintiff  to  inspect, 
will  furnish  all  the  information  required.  The  Defen- 
dants were  not  engaged  in  any  of  the  speculations  or 
other  transactions  to  which  the  bill  relates;  nor  did 
they  keep  the  accounts ;  and,  as  they  offer  to  permit 
the  Plaintiff  to  inspect  the  books,  he  has  the  same  means 
as  they  have,  of  obtaining  all  the  information  that  be 
requires.  Seeley  v.  Boehm  (a).  Secondly :  There  is  a 
full  answer  as  to  every  document  except  those  con- 

*  Tills  seems  to  be  a  reason  for  applying  for  further 
time  to  answer,  rather  than  for  not  setting  forth  a  list  of  the 
documents. 


(a)  2  Madd.  176. 
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tained  in  the  three  sealed  hogsheads.    It  is  every  day's  1840. 

practice,  in  setting  forth  a  list  of  documentSi  to  specify 

those  that  are  most  importanti  and  to  add  that  there  are 

others  tied  up  in  bundles,  marked  A,  B,  &c.,  and  to        Taylor. 

offer  to  produce  them.    The  only  question  is  whether 

the  documents  are  sufficiently  identified,  in  order  to 

enable  the  Plaintiff  to  move  for  the  producticm  of  them  : 

and  we  submit  that,  in  this  case,  the  documents  are 

sufficiently  described  for  that  purpose. 

The  Vtce-Chancellor :  I  have  always  understood  the 
rule  to  be  that  a  Defendant,  with  regard  to  transactions 
that  are  not  his  own,  is  not  bound  to  find  out  information 
for  the  purpose  of  communicating  it  to  the  Plaintiff.  In 
this  case,  the  Defendants  are  merely  the  executors  of 
Richard  Taylor,  who  was  copartner  with  Callow^  whom 
the  Plaintiff  represents.  If  they  had  said  that  they  had 
never  looked  into  the  partnership-books,  and  that  they 
did  not  mean  to  look  into  them,  I  apprehend  that  no 
objection  could  be  made  to  the  answer  in  point  of  form. 
What  obligation  is  there,  on  the  Defendants,  to  go 
through  the  books,  for  the  purpose  of  giving  the  Plain- 
tiff the  information  which  he  asks? 

Mr.  Jacob  and  Mr.  James  Russell,  for  the  Plaintiff, 
relied  on  White  v.  Williams  (b),  and  said  that  the 
account  of  the  yearly  profits  of  the  partnership  busi- 
ness, which  the  Defendants  were  required  to  set  forth, 
would  not  consist  of  more  than  32  items. 

Mr.  Knight  Bruce,  in  reply : 

In  WTiite  v.  Williams  the  questions  related  to  certain 
payments  made  by  the  trustees  themselves. 

(6)  8  Ves.  193. 
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The  Vice-ChanceUoT : — As  I  collect  from  White  v. 
WiUiamSf  the  Defendants  did  not  refer  to  the  docu- 
ments in  such  a  manner  as  to  enable  the  Plaintiff  to 
move  for  them.  It  has  been  the  habit,  ever  since  I  have 
been  in  the  profession,  for  a  Defendant,  who  is  required 
to  set  forth  a  list  of  documents  in  his  possession,  to 
specify  those  that  are  most  important,  and  then  to  say 
that  there  are  others  contained  in  bundles  marked  so 
and  so :  and  I  cannot  but  think  that,  if  a  defendant 
says  that  there  are  documents  contained  in  hogsheads 
which  are  marked  and  sealed  up,  it  is  a  sufficient 
description  of  them.  Before,  however,  I  decide  the 
questions  that  have  been  raised,  I  will  compare,  very 
minutely,  the  interrogatories  with  the  answers  to 
them. 


1841 : 
12  th  January. 


The  Vice-Chancellor  : 

Since  this  case  was  argued,  I  have  had  an  oppor- 
tunity of  comparing  the  answers  with  the  exceptions ; 
and  my  opinion  is  that  I  ought  to  hold  the  answers  to 
be  sufficient. — [His  Honor  here  stated  the  facts  of  the 
case.] — ^The  object  of  the  bill  is  to  show  that  the  trans- 
action with  regard  to  the  dissolution  of  the  partnership, 
was  unfair;  and,  for  that  purpose,  it  is  evidently  im- 
portant to  show  the  amount  of  the  profits  of  the  part- 
nership, down  to  the  time  of  the  dissolution.  It  must 
be  observed,  however,  that  the  Defendant  William 
Taylor  had  nothing  to  do  with  the  business  until  after 
the  dissolution :  and  the  Defendant  John  Taylor ^  who  is 
merely  a  personal  representative  of  one  of  the  deceased 
copartners,  cannot  be  assumed  to  have  any  greater 
degree  of  knowledge  with  respect  to  the  profits  of  the 
partnership,  than  the  Plaintiff,  who  is  the  personal 
representative  of  the  other  copartner,  has.     The  part- 
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nership  subsisted  for  a  period  of  32  years ;  and  it^ 
appears,  from  the  answers,  that  it  has  required  great 
labour  and  expense  to  make  out  an  account  of  the  nature 
required,  for  a  few  months  only  of  that  period. 

In  White  v.  Williams,  the  bill  was  filed  by  the  Plain- 
tiff, as  heir  at  law  and  devisee  of  his  father,  against 
trustees  under  a  conveyance,  by  the  father,  of  estates 
in  the  West  Indies,  alleging  that  the  trusts  were  all 
satisfied,  and  praying   for   a   re-conveyance    and  an 
account  and  payment  of  all  sums  due,  fix)m  the  De- 
fendants, on  account  of  the  trust.     Lord  Eldon^  C,  in 
his  judgment,  said:  ''  It  is  not  sufficient  for  the  trustees 
to  refuse  to  give  information,  by  their  answer,  further 
than  to  enable  the  Plaintiff  to  go  into  the  Master^B 
office ;  and  it  is  not  enough  that  the  answer  gives  a 
ground  for  an  account  in  the  M(ister*9  office,  and  that 
the  Plaintiff  is  enabled  to  go  there ;  but  they  are  bound 
to  give  the  best  account  they  can,  by  their  answer 
referring  to  books  &c.  sufficiently  to  make  them  part  of 
their  answer.    The  Court  would  consider  the  trustees  as 
giving  the  information  very  oppressively,  if  they  were 
to  set  forth  a  schedule  with  reference  to  transactions 
for  20  years  together :  but  it  requires  them  to  refer  to 
books,  to  give  all  convenient  opportunity  of  inspection, 
and  to  refer  to'  them  so  as  to  make  them  part  of  the 
answer,  and  so  as  to  ascertain  whether  that  is  the  best 
account  they  can  give.    The  Plaintiff  has  a  right  to 
compel  them,  by  their  answer,  to  say  that  is  the  best 
account  they  can  give.   *  #  *  #    As  to  all  the  excep- 
tions that  go  to  the  point  of  setting  out  the  totals,  the 
Master  is  right :   but  I  give  no  opinion  whether  the 
trustees  are  bound  to  state  them  otherwise  than  thus : 
that  they  have  laid  the  accounts,  from  which  the  totals 
will  appear,  in   the  Master*^  office ;  and  that  those 
Vol.  XI.  E  B 
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1841.  accounts  enable  the  Plaintiff  to  learn  as  much  as  they 

themselves  know  <^  them." 
Christian 

Tailor.  Now,  in  the  present  ease,  the  answers  state  that  the 

Defendants  have  attempted  to  make  out  the  accounts 
in  the  manner  in  which  they  are  sought  to  be  obtained , 
and  that  they  are  not  able  to  render  such  accounts^  at 
least,  without  subjecting  themselves  to  so  much  incon* 
>  venience  and  expense  as  would  operate  very  oppressively 
upon  them.  They  then  refer  to  the  books  and  docu- 
ments in  which  the  particulars  of  the  accounts  are  to 
be  found,  and  give  the  Plaintiff  the  opportunity  of 
making  them  out,  as  fully  as  they  could  do  themselves : 
and  it  seems  to  me  that,  according  to  the  observations 
of  Lord  JSUdan  in  White  v.  Williams,  they  ought  not 
to  be  required  to  do  more. 

The  second  question  is  with  respect  to  the  documents. 
The  Defendants  are  asked,  in  the  usual  terms,  to  set 
forth  a  list  of  the  documents,  in  their  possession,  relat- 
ing to  the  matters  in  the  bill :  and,  in  compliance  with 
that  requisition,  they  state  that  they  have,  in  their  pos- 
session, three  hogsheads,  sealed  up,  containing  old  pa- 
pers, consisting  of  invoices,  orders  for  goods  &e.  Then 
they  add  that,  to  specify  the  documents  contained  in 
the  hogsheads,  would  occupy  a  schedule  of  enormous 
length,  and  consume  many  weeks  and  more  time  than 
they  had  been  allowed,  by  the  Master,  for  putting  in 
their  answer.  With  respect  to  this  part  of  the  case, 
I  have  always  understood  the  practice  to  be  to  refer  to 
documents  as  contained  in  bundles  or  boxes,  or  to  give 
some  other  description  of  them  of  the  like  nature:  and, 
if  they  are  so  described  as  to  enable  the  Plaintiff  to 
move  for  the  production  of  them,  the  answer  has  been 
always,  as  far  as  my  experienoe  goes,  held  to  be  suffi* 
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cient.  In  this  case  I  think  that  the  documents  in  the 
hogsheads  are  sufficiently  described  to  enable  the 
Plaintiff  to  obtain  a  production  and  inspection  of  them ; 
and,  consequently,  the  Defendants  are  not  bound  to  set 
forth  a  list  of  them,  v^-  '->^.**^'.-^>'^ 


1841. 


CnaisTiAK 
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The  result  is  that  the  answers  are  sufficient  in  both 
particulars,  and  the  exceptions  to  the  Master's  report 
must  be  allowed. 


BBStM 


.  V.  CHRISTOPHER*.  ^ 


Motion  to  take  ihe  Wll  (which  was  a  bill  of  inter- 
pleader)  and  the  affidavit  annexed  to  it,  off  the  file,  on 
the  ground  that  the  Plaintiff,  who  was  a  marksman,  had 
subscribed  his  name  to  it,  his  hand  having  been  guided 
on  the  occasion.  The  jurat  was  in  the  form  applicable 
to  the  signature  of  a  name  at  length. 


Motion  granted. 


Mr.  Knight  Bruce,  for  the  motion. 
Mr.  Siephentan,  contra. 


1841 : 
lath  January. 

Affidavit, 
Markiman. 

A  marksman 
signed  an  affi- 
davit with  his 
name  at  lenfi[th, 
his  hand  havmg 
been  guided  on 
the  occasion. 
The  affidavit 
was  ordered  to 
be  taken  off  the 
file. 


*  Ex  relatione. 
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1840 : 
,6th  December.  ^^^^^    ^ 

1841 : 
17th,  24th,  and 

36th  March,      i  jje  PlaintiffR  carried  on  the  business  of  brewers,  in 
'°43  •  copartnership  together,  in  Tottenham-^ourt  Road,  Mid* 

dlesex,  under  the  firm  of  Sir  Henry  Meux  4r  Co. 


Lien, 
Bankrupt.  In  September  1838,  one  Gumey  was  possessed  of  a 

d  ^p^^^kn        public-house,  called  The  Dolphin^  situate  in  Whitechor 

Equitable    '   P^^  Road,  Middlesex,  for  a  term  of  63  years,  commenc- 

Murtgage.       ing  from  Midsummer  1838,  in  which  he  had,  for  some 

G.,a^ican,    ^me,  carried  on  the  business  of  a  publican;  and,  on 

agreed  to  sell      the  13th  of  that  month,  he  was  indebted  to  the  Plain* 

1*"  public-house  ^iffs  in  the  sum  of  1,000Z.  and  upwaixls,  for  beer  sold 

(which  Jf.^^  Co.,  ,     ,    ,.  ,     ,  ,         r»i     •       ./v.  1  .  ^         t 

supplied  with  ^^^  delivered,  by  the  rlamtms,  to  him.  On  the  same 
beer)  to  A.         day  he  was  also  indebted,  to  an  amount  exceeding 

tlV^avKhde  ^'^^^^-^  *^  '^^^^^  -^^^^  ^  ^-^  ^J^o  ^«^  distiUers  at 
purchase-  MiUbankf  Westminster. 

money,  M,  4r 

Co.,  at  his  re-  Upon  the  sale  of  a  public-house  by  the  occupying 

quest,  agreed  to  '^         .    .  *^  ^  r  J  "-» 

pay  to  G.  publican,  it  is  the  practice  for  the  vendor  to  pay  the 

1,000/.,  part  of  debt  due  to  the  brewers  who  serve  the  house,  out  of  the 

it        A.t.  &  IXl£Gt— 

ine  of  the  par-  purchase-money  :  and,  as  it  often  happens  that  the  pur- 
ties  for  com-  chaser  has  not  the  means  of  paying  the  whole  of  his 
pletmg  igie  pur*  purchase- money,  an  application  is  usually,  made,  either 
paid  the  i,ooo/.  by  him  or  by  the  vendor  for  him,  to  the  brewers,  to 

to  G.    G.  then   advance  the  amount  required  to  make  up  the  purchase- 

executed  the 

conveyance  of     ^^^^Yf  ^P^^  ^^e  security  of  the  premises  agreed  to  be 

the  house,  and, 

immediately  afiertoardsy  delivered  it  to  M,  8^  Co- ;  and  A.  signed  a 
memorandum  expressing  that  he  had  deposited  the  deed,  with 
M.  Sf  Co,,  for  securing,  by  way  of  equitable  mortgage,  the  pav- 
roent  to  them  of  the  1,000/.  Shortly  afterwards,  M.  Sf  Co,  dis- 
covered thfit  A.  was  an  uncertificated  bankrupt.  Held,  neverthe- 
less, that  they  had,  as  against  A*b  assignees,  a  lien  on  the  deed 
for  the  1,000/. 


CASES   IN   CHANCERY.  411 


Meux 


purchased^  and  to  pay  the  same  to  the  vendor ;  and,  if  ^840. 

the  brewers  comply  with  the  request,  they,  at  the  time 
fixed  for  the  completion  of  the  purchase,  give,  imme- 
diately to  the  vendor,  a  cheque,  drawn  upon  themselves         Smith. 
at  their  place  of  business,  for  the  amount,  and,  after  the 
completion  of  the  purchase,  the  cheque  is  presented,  by 
the  vendor,  at  the  house  of  business  of  the  brewers  ; 
and  the  vendor  receives  payment  of  the  cheque  by 
having  the  amount  of  it  written  off  the  amount  of  the 
debt  due  from  him  to  the  brewers;   and,  upon  the 
delivery  of  the  cheque  to  the    vendor,    the    vendor 
delivers,  immediately,  to  the  brewers,  the  title-deeds, 
including  the  conveyance,   of  the  public-house;    and 
the  deeds  are  held,  by  the  brewers,  until  the  repayment 
of  the  sum  advanced  by  them,  with  legal  interest :  and 
it  is  also  usual  for  the  brewers  to  take,  from  the  pur-    . 
chaser,  a  memorandum  signed  by  the  purchaser,  whereby 
he  agrees  that  the  deeds  shall  be  deposited,  with  the 
brewers,  as  a  security,  not  only  for  the  sum  paid  by 
them  in  part  of  the  purchase-money  and  the  interest 
thereof,  bnt  also  for  all  other  sums  which  may  become 
due,  to  them,  from  the  purchaser,  in  respect  of  his 
dealinscB  and  transactions  with  them  in  the  course  of 
his  business.     On  some  occasions  the  sum  necessary    . 
to  make  up  the  deficiency  of  the  purchase-money  is 
advanced,   in    shares   previously  agreed    qp,  by  the 
brewers  and  by  the  distillers  who  have  served  or  are 
intended  to  serve  the  house ;  and  the  brewers  and  the 
distillers  agree  that  their  respective  debts  shall  not  have 
priority  one  over  the  other,  and,  in  such  case,  the 
deeds  and  memorandum  are  delivered  to  and  remain 
with  either  the  brewers  or  the  distillers,  but  on  behalf 
of  both ;   and   the   debts,   when  paid,  are   paid  pari 
passu, 
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Shortly  before  the  Idth  of  September  1838,  Gumey 
contracted,  with  Leonard  Albin,  to  sell  to  him  the 
public-house  called  The  Dolphin,  and,  for  that  purpose, 
to  grant  a  lease  of  it  to  him  for  the  whole  of  the  term 
of  63  years,  wanting  10  days,  at  the  yearly  rent  of 
102/.  108.,  in  consideration  of  2,450/.:  but  Albin  not 
being  able  to  pay  more  than  4502.  of  the  purchase- 
money,  he  and  Gurney  went  together  to  the  Plaintiffs' 
brewery,  and  Gurney  then  informed  the  Plaintiffs  that 
he  was  about  to  sell  the  public-house  to  Albin,  and  that 
Albin  was  unable  to  adrance  the  whole  of  the  purchase- 
money  ;  and  Albin,  thereupon,  requested  the  Plaintiffs 
to  pay,  to  Gurney,  the  sum  of  1,000/.,  part  of  the  pur- 
chase-money, and  made  a  similar  request  to  Seager, 
Evans  ^  Co, ;  and  the  two  firms  agreed  to  comply  with 
the  requests  made  to  them  respectively. 


Gurney  also  agreed  to  sell,  to  Albin,  all  his  furniture, 
stock  in  trade  and  fixtures  iu  the  public-house,  at  a  fair 
valuation;  and  the  same  were  accordingly  valued  at 
500/. 


On  the  13th  of  September  1838,  which  was  the  day 
fixed  for  the  completion  of  the  purchase,  Charles  Cailow, 
the  agent  of  the  Plaintiffs,  met  Gurney  and  Albin  and 
the  agent  of  Seager,  Evans  ^  Co.,  at  the  public-house, 
for  the  purpose  of  completing  the  purchase ;  and  Callow, 
in  payment  of  the  1,000/.  which  the  Plaintiffs  had  con- 
sented to  pay  as  before  mentioned,  then  gave  to  Gurney 
a  cheque  for  that  sum,  drawn  by  him  upon  the  Plaintiffs 
and  made  payable  to  Gurney.  On  the  following  day, 
Gurney  presented  the  cheque  at  the  Plaintiffs'  brewery, 
for  payment;  and  the  Plaintiffs  wrote  the  amount  of  it 
off  the  debt  due  from  him  to  them.   Seager,  Evans  Sf  Co. 
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paid,  in  like  maAaer,  to  Gumey,  the  1,000/.  which  they  1840- 

had  consented  to  pay ;  and  Albin  paid  the  rest  of  the 
purchase-money,  and  also  the  sum  at  which  the  fumi- 
ture,  stock  in  trade  and  fixtures  had  been  valued.  Oun-  Smith. 
ney,  on  the  cheques  being  delivered  and  the  payments 
being  made  to  him,  executed  an  indenture,  dated  the 
same  13th  of  September,  whereby  he  demised  the 
public-house  to  Albin,  for  the  term  agreed  upon;  and, 
at  the  same  time,  he  delivered,  to  Albin,  possession  of 
the  furniture  8cc.  Immediately  upon  the  execution  of 
the  lease,  and  in  pursuance  of  the  before-mentioned  ar- 
rangement, Gumey  delivered  the  lease,  to  the  clerk  of 
the  Plaintiffs'  solicitors,  as  the  agent  and  on  behalf  of 
the  Plaintiffs,  and  the  same  was  retained,  by  the  solici- 
tors, for  a  short  time,  for  the  purpose  of  being  registered 
in  JUiddleier,  and  was  then  deposited  in  the  strong  room 
at  the  Plaintiffs'  brewery. 

The  bill  alleged  that,  under  the  circumstances  afore- 
said, the  Plaintiffs  became  entitled  to  a  lien,  upon  the 
public-house,  for  the  1,000  /•  paid  by  them,  and  the  in- 
terest thereof;  and  that  the  lease  was  delivered  to  and 
was  held  by  them,  as  well  on  behalf  of  themselves  and 
in  respect  of  their  lien,  as  on  behalf  of  Seager,  JEvans 
^  Co,,  and  in  respect  of  their  lien  upon  the  premises  for 
the  1,000/.  paid  by  them,  and  the  interest  thereof. 

Albin  being  desirous  that  the  Plaintiffs  and  Seager^ 
Eeaau  Sf  Co.,  should  supply  him  with  goods  for  the 
purposes  of  his  business  of  a  licensed  victualler  and 
publican,  the  two  firms  agreed  to  do  so  upon  the  usual 
terms ;  and  they  requested  Albin  to  sign  and  give,  to 
the  Plaintiffs  on  behalf  of  themselves  and  Seager,  £vans 
4r  Co.,  a  memorandum  of  the  deposit  of  the  lease,  which 
was  to  operate  by  way  of  further  security  for  the  two 
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soms  of  1^000  Z.»  and  also  for  any  debts  which  might 
accrue  due,  from  Albin,  to  the  two  firms  respectively, 
in  consequence  of  their  dealing  with  him  in  his  trade. 
Accordingly  Albin  signed  and  gave  to  the  Plaintiffs,  on 
behalf  of  themselves  and  Seager,  Evaru  ^  Co.,  a  memo- 
randum dated  the  13th  day  of  September  1838,  in  the 
words  following :  *'  Memorandum — I  have  this  day  de^ 
posited,  with  Sir  Henry  Meux  ^  Co.,  the  lease  of  The 
Dolphin  public-house,  Whitechapel  Road,  for  securing, 
on  demand,  the  repayment  to  them  of  the  sum  of  1,000  L, 
and,  to  Messrs.  Seager,  Evans  6f  Co.  the  sum  of  1^000^ 
now  respectively  lent  and  advanced  by  them  to  me, 
with  interest  thereon  respectively  at  five  per  cent  per 
annum  from  the  date  hereof,  and  also  for  securing,  unto 
the  said  Sir  Henry  Meux  If  Co.  and  Messrs.  Seager, 
Evans  ^  Co.  respectively,  or  the  partners  for  the  time 
being  constituting  their  respective  firms,  the  payment  of 
all  such  other  debts  and  sums  of  money  as  shall,  at  any 
time  hereafter,  become  due  and  owing  from  me,  to  the 
partners  for  the  time  being  constituting  the  said  firms 
respectively,  for  goods  sold  and  money  lent,  or  upon 
any  other  account  whatsoever :  and  [  undertake  and 
agree,  on  demand  and  at  my  own  costs,  to  execute  unto 
Sir  Henry  Meux  4r  Co.  and  Messrs.  Seager,  Evans  ^  Co., 
or  the  partners  for  the  time  being  constituting  the  said 
respective  firms,  or  to  such  person  or  persons  as  they 
shall  direct,  an  underlease  of  the  premises  comprised 
in  the  said  lease  so  deposited  as  aforesaid^  for  such  term 
as  they  shall  respectively  think  fit,  not  extending  to  the 
whole  term  for  which  I  hold  the  same ;  such  underlease 
to  be  granted  at  the  yearly  rent  of  a  peppercorn,  by  way 
of  mortgage  for  securing  the  payment  of  the  monies  and 
interest  so  intended  to  be  secured  as  aforesaid,  and  with 
such  powers  of  sale,  and  such  powers  of  giving  receipts 
and  discharges  to  purchasers,  and  other  clacUses  and 


Mbux 

V, 
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provisions  incident  thereto  as  the  said  Sir  Henry  Meux  1840. 

Sf  Co.  and  Messrs.  Seager,  Evans  ^  Co,,  or  the  partners 
for  the  time  being  constituting  their  respective  firms  as 
aforesaid,  may  think  fit :  and  I  declare  that  the  said  Sir  Smith 
Henry  Meux  if  Co.  and  Messrs.  Seagetf  JEhans  is  Co. 
respectively,  or  such  partners  for  the  time  being  as 
aforesaid,  shall  be  entitled  to  and  have  a  lien  upon  the 
said  lease  so  deposited  as  aforesaid  (but  not  an  assign- 
ment of  the  whole  of  my  term  and  interest  therein)  until 
the  whole  of  the  monies  and  interest  intended  to  be  se- 
cured as  aforesaid,  shall  be  fully  paid  and  satisfied: 
and,  lastly,  for  the  considerations  aforesaid,  I  hereby 
undertake  and  agree,  so  long  as  I  shall  be  indebted  upon 
the  security  aforesaid,  not  to  make  or  execute  any 
transfer,  assignment  or  other  disposition,  either  abso- 
lutely or  conditionally,  of  the  legal  estate  of  or  in  the 
said  premises  or  in  any  part  thereof,  to  any  other  person 
than  the  said  Sir  Henry  Meux  ^  Co.  and  Messrs.  Sea^ 
ger,  Evans  ^  Co.,  or  their  respective  firms  for  the  time 
being." 

Although  it  was  expressed,  in  the  memorandum,  that 
Albin  had  deposited  the  lease  with  the  Plaintiffs,  yet,  in 
fact,  the  lease  never  was  in  his  hands  or  possession,  but 
the  same  was  delivered  to  or  deposited  with  the  Plain- 
tiffs, by  Gurney,  in  the  manner  and  under  the  circum- 
stances before  mentioned.  Albin,  upon  the  execution 
of  the  lease,  entered  into  possession  of  the  public-house 
and  premises. 

Shortly  before  the  end  of  1838,  the  Plaintiffs,  for  the 
first  time,  discovered  that,  in  June  1837,  a  fiat  in  bank- 
ruptcy was  issued  against  Albin  (who  was  then  a  wine 
and  spirit-merchant  at  Liverpool),  under  which  be  was 
declared  a  bankrupt,  and  that  the  Defendants  John 
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1 840.  Smith,  John  Reckless  and  David  Hart  were  appointed 

assignees  of  his  estate,  and  that  Albin  had  never  obtained 
his  certificate.    On  making  that  discovery,  the  Plaintiffs 
and  Seager,  Evans  Sf  Co.  proceeded  to  take  steps  for 
enforcing  their  lien  upon  the  Dolphin  public-house; 
and,  in  August  1839,  they  entered  into  a  treaty,  with 
one  Thorn,  for  the  sale  of  it  to  him  for  2,200/. :  but, 
before  they  made  any  contract  with  Thorn,  they  in- 
formed the  assignees  of  all  the  circumstances  of  the 
case  and  made  certain  arrangements  with  them,  the 
result  of  which  was  that,  by  an  indenture  dated  the  7th 
of  September  1889,  and  made  between  the  assignees  of 
the  first  part,  the  Plaintiffs  and  Seager,  Evans  ^  Co.  of 
the  second  part,  and  Thorn  of  the  third  part,  after  re* 
citing  the  lease  of  the  Idth  of  September  1838,  and  that 
2,000 1.,  part  of  the  consideration  money  of  2,460  L  ex- 
pressed to  have  been  paid  by  AOnn  to  Gum^,  was,  in 
fact,  paid  to  Gumeg  by  the  parties  thereto  of  the  second 
part  in  equal  moieties,  and  that  the  recited  indenture  of 
lease  was,  thereupon,  delivered  to  those  parties,  and  that 
they  then  held  the  same  as  a  security  for  the  2,000  /. 
and  interest,  and  that  they  were  entitled  to  a  lien,  upon 
the  indenture  of  lease,  for  2,000  /.  and  interest,  as  pur- 
chasers to  that  extent,  and  that  the  2,000  L  was  still 
due  and  owing  to  them  with  interest  from  the  13th  of 
September  1838,  and  that  Albin,  at  the  time  of  granting 
the  lease,  was  and  still  remained  an  uncertificated  bank- 
rupt, by  reason  whereof  the  lease  became  the  property 
of  and  was  then  legally  vested  in  the  parties  thereto  of 
the  first  part  as  Albin's  assignees,  subject  nevertheless  to 
the  lien  for  the  2,000  /.  and  interest,  and  that  the  last- 
mentioned  parties,  as  such  assignees,  had  taken  posses- 
sion of  the  premises  demised  by  the  lease,  and  that  Thorn 
had  agreed,  with  them,  for  the  purchase  of  the  premises 
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for  the  residue  of  the  term  of  63  years  less  10  days  for 
2,200  /.y  and  that  it  had  been  agreed,  between  the  seve- 
ral parties  thereto,  that  2,100  /.,  part  of  the  2,200  Z., 
should  be  paid,  to  the  parties  thereto  of  the  second 
part,  in  full  satisfaction  and  discharge  of  their  aforesaid 
lien,  and  that,  in  consideration  thereof,  they  had  agreed 
to  join  in  releasing  the  premises  in  manner  thereinafter 
contained:  It  was  witnessed  that,  in  consideration  of 
1,050  /.  paid,  by  Thom^  to  the  Plaintiffs,  and  of  1,060  /. 
paid  by  him  to  Seager,  Evans  4r  Co.,  and  of  100/.  p^id 
by  him  to  Smith,  Reckless  4r  Sart,  they  and  the  par- 
ties of  the  second  part,  assigned  and  released  respectively 
the  public-house  to  Thorn  for  the  residue  of  the  term  of 
63  years  wanting  10  days. 


1840. 


The  sums  of  1,050  /.,  1,050/.  and  100  /.  were  paid  by 
Thorn,  according  to  the  tenor  of  tbe  assignment;  and, 
upon  the  execution  of  it,  the  Plaintiffs  delivered  to  him 
the  lease  of  the  13th  of  September  1838.  Although  the 
assignment  was  dated  as  above,  yet,  in^'fact,  it  was  not 
executed  until  the  0th  of  November  1839,  previously  to 
which  day,  namely,  on  the  24th  of  September  1839,  a 
memorandum  was  signed  by  the  Plaintiffs  and  Seager, 
Evans  §f  Co.,  and  by  Smith,  Reckless  tfHart,  in  the  words 
following:  "  Memorandum — ^That  although'  Messrs. 
John  Smith,  John  Reckless  and  Daniel  Hart,  assignees 
o(  Leonard  ABfin  2Ln  uncertificated  bankrupt,  have,  at 
the  request  of  the  other  parties  to  a  certain  indenture 
not  yet  executed  bearing  date  the  7th  day  of  Septem- 
ber instant  and  made  between  the  said  assignees  of  the 
first  part,  Sir  Henry  Meux  ^  Co.  and  Messrs.JSeo^er, 
Evans  ^  Co.  of  the  second  part,  and  John  Thorn  of  the 
third  part,  whereby  the  premises  called  The  Dolphin, 
are  conveyed,  for  the  residue  of  a  terra  of  years,  to  the 
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said  John  Thorn,  in  consideration  of  2,200  L,  (that  is  to 
say,  2^100  /.  paid  to  the  parties  of  the  second  part  and 
100  L  paid  to  the  parties  of  the  first  part,)  agreed  to 
join  therein  without  raising,  on  the  face  of  such  inden- 
ture, any  question  as  to  whether  the  said  assignees  have, 
as  between  them  and  the  parties  of  the  second  part,  a 
right  to  such  2,100  /.  or  any  part  thereof,  inasmuch  as 
the  said  John  Thorn  objected  to  have  the  same  appear 
on  the  said  deed  ;  yet,  nevertheless,  it  is  hereby  declared 
and  agreed,  between  the  said  parties  of  the  first  and 
second  pai-ts,  that  such  indenture  and  the  concurrence 
of  the  said  assignees  therein  and  in  the  payment  over 
of  the  2,100  Z.  to  the  said  parties  of  the  second  part,  was 
and  is  expressly  on  the  condition  and  understanding 
that  the  same  is  without  prejudice  to  any  right  or  claim 
(if  any)  of  the  said  assignees,  either  at  law  or  in  equity, 
to  such  2,100  L  or  any  part  thereof;  and  that  the  &ct 
of  the  execution  of  such  indentui-e  by  the  said  assignees, 
shall  not  prejudice  any  right  whereof  the  said  assignees 
were  possessed  before  the  date  hereof;  nor  shall  the 
signature,  by  the  said  parties  of  the  second  part,  to 
this  memorandum,  prejudice  any  right  whereof  they 
were  possessed  before  the  date  hereof;  and  that,  in  case 
of  any  proceeding  hereafter,  either  at  law  or  in  equity 
or  otherwise,  between  the  said  assignees  and  the  said 
parties  of  the  second  part  in  respect  thereof,  the  said 
indenture  is  not  to  be  given  in  evidence,  or  used  in  bar 
or  to  the  prejudice  of  any  such  right  or  claim  (if  any) 
of  the  said  assignees :  provided  that  this  memorandum 
shall  be  delivered  up  to  be  cancelled,  and  the  subject 
matter  of  the  said  indenture  be  considered  finally  settled, 
unless  the  assignees  shall,  on  or  before  the  1st  day  of 
January  next,  proceed  to  enforce  some  claim  in  respect 
of  such  2,100 1:' 
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In  December  1839,  the  assignees,  claiming  to   be  1840. 

entitled  to  the  1,060  /.  paid,  by  Tkom  to  the  Plaintiffs, 
as  part  of  Albinos  estate,  commenced  an  action,  against 
the  Plaintiffs,  to  recover  that  sum,  as  money  had  and  Smith. 

received,  by  the  Plamtiffs,  to  their  use* 

The  Plaintifis,  being  advised  that  they  had  no  defence, 
at  law,  to  the  action,  filed  the  bill  in  this  cause,  in  Ja* 
nuary  1840,  stating  the  matters  before  mentioned,  and 
that  they  had  no  notice,  either  actual  or  constructive, 
until  after  they  had  paid  the  1,000/.  and  the  lease  had 
been  delivered  to  and  deposited  with  them,  that  Albin 
was  or  had  been  a  bankrupt :  that  the  cheque  which  was 
drawn,  on  the  Plaintiffs,  for  1,000/.,  part  of  the  pur- 
chase-money for  the  public-house,  was  handed  over,  by 
Callow,  as  the  agent  and  on  behalf  of  the  Plaintiffs, 
immediately,  to  Gumey ;  and  that  it  was  made  payable 
to  him  only,  and  not  to  his  order  or  to  bearer ;  and  that 
the  same  was  paid  to  him  by  allowing  the  amount  thereof 
to  him  in  account,  as  before  mentioned ;  and  that  the 
cheque  or  the  proceeds  thereof  never  was  or  were  in 
the  possession  or  power  of  Albin ;  and  moreover  that 
the  indenture  of  lease  was  delivered,  by  Ourney^  on  the 
execution  thereof,  immediately,  to  the  clerk  of  the 
Plaintiffs'  solicitors  as  the  agent  and  on  behalf  of  the 
Plaintiffs  \  and  that  the  same  was  deposited  by  them  at 
the  brewery  of  the  Plaintiffs,  and  remained  in  the  pos- 
session of  the  Plaintiffs  until  the  delivery  thereof  to 
Thorn ;  and  that  it  never  was  in  the  possession  or  power 
of  Albin:  that  the  Plaintiffs  were  entitled,  under  the 
circumstances  stated,  to  stand  in  the  place  of  Ourney 
as  to  the  1,000/.,  the  portion  of  the  purchase-money 
which  was  paid  him  by  the  Plaintiffs ;  a$  being  put'- 
chasers,  from  him,  of  the  lien  to  which' he  would  have 
been  entitled  upon  the  premises,  in  case  the  1,000  /.  had 


410  CASES    IN    CHANCERY* 

1840.  not  been  paid  to  him:  that,  even  if  they  were  not  en- 

titled to  stand  in  the  place  of  Gurney  in  respect  of  hia 
lien,  yet  they  were  entitled  to  a  lien,  upon  the  public- 
house,  for  the  1,000/.  and  interest,  in  preference  to  and 
as  having  a  priority  over  the  claim  of  the  assignees ; 
and  that  the  assignees  were  not  entitled  to  take  the 
premises  or  to  receive  the  purchase-money  for  the  same, 
except  subject  to  the  Plaintiffs'  lien,  or  without  dis- 
charging or  satisfying  what  was  due,  to  the  Plaintiffs, 
in  respect  of  the  1,000  /•  and  interest :  that,  according 
to  the  true  construction  of  the  memorandum  of  the  24th 
of  September  1830,  the  right  of  the  Plaintiffs,  as  against 
the  assignees,  to  a  lien  upon  the  public-bouse  for  the 
1,000/.  and  interest,  was  not  to  be  prejudiced  or  affected 
by  the  execution  of  that  memorandum  or  by  the  sale  of 
the  premises ;  and  that  the  Plaintiffs  were  at  liberty, 
notwithstanding  the  sale,  to  assert  and  maintun  their 
right  to  such  lien,  as  against  the  assignees,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  the  premises 
had  not  been  sold  and  the  lease  had  remained  in  the 
possession  of  the  Plaintiffs ;  and  that,  under  the  circum- 
stances  aforesaid,  the  Plaintiffs  were  entitled  to  receive 
and  retain  the  1,050/.,  so  paid  to  them  by  Thorn  as 
part  of  the  purchase-money  for  the  public-house,  by 
virtue  of  their  lien  and  in  satisfaction  and  discharge 
thereof. 

The  bill  prayed  that  it  might  be  declared  that,  upon 
the  delivery  of  the  lease  of  the  public-house  to  the 
Plaintiffs,  they  became  and  were  entitled  to  a  lien,  upon 
the  house,  for  the  1 ,000/.  paid  by  them  to  Oumey  in 
part  of  the  purchase-money  of  the  premises,  together 
with  lawful  interest  thereon ;  and  that  it  might  be  de- 
clared that  the  Plaintiffs  were  entitled  to  receive  and 
retain  the  amount  of  the  1,000/.  and  interest,  out  of  the 
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proceeds  of  the  sale  of  the  premises  in  preference  and  1 840. 

priority  to  the  claim  of  the  assignees  to  such  proceeds ; 
and'  that  they  might  be  decreed  to  retain  the  same  ac- 
cordingly; and  that  the  assignees  might  be  restrained         SmVtu. 
from  prosecuting  their  actios. 

The  injunction  having  been  obtained, 

Mr.  Knight  Bruce,  Mr.  G,  Richards  and  Mr.  Free- 
ling,  for  the  Plaintiffs,  showed  cause  against  dissolving 
it.  They  said  that  the  Plaintiffs  were  entitled  to  the 
same  lien  as  Gurney  would  have  had,  if  he  had  not 
been  paid  that  portion  of  the  purchase-money,  which 
he  received  from  the  Plaintifis ;  that  the  transaction  was 
one,  entire  transaction ;  that  the  underlease  granted  by 
Gurney,  never  was  in  Albinos  hands,  but  was  delivered 
over,  by  Gurney ^  immediately  after  he  had  executed  it, 
to  the  Piaintifis'  agent ;  sa  that  Albin  did  not  acquire, 
even  tm  a  single  moment,  any  interest  in  the  demised 
premises,  except  subject  to  the  Plaintiflb'  lien ;  that  his 
assignees  could  not  stand  in  a  better  situation  than  he 
did ;  but  must  take  the  property  as  he  took  it,  that  is, 
subject  to  the  lien ;  for  the  assignees  could  not  adopt 
the  transaction  in  part,  and  repudiate  it  in  part. 

They  cited  Dryden  v.  Frost  (a),  and  Er  parte  Pol- 
lard (b). 

Mr.  Jacob  and  Mr.  Keene  appeared  for  Albinos  as- 
signees. They  said  that  Gurney  never  had  any  lien  on 
the  premises ;  for  he  was  paid  the  whole  of  his  purchase^ 
money :  that  the  Plaintiffs  were  no  more  entitled  to  the 
lien  which  Crurney  would  have  had  if  he  had  not  been 

(a)  3  Myl.  &  Cr.  670.        (6)  Mont.  &  Chitty's  B.  C.  1138. 
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paid  the  whole  of  his  purchase-money,  than  a  surety  in 
a  bond  who  had  paid  the  debt  of  his  principal,  was  en- 
titled to  the  rights  of  a  specialty  creditor  as  against- the 
assets  of  the  principal ;  and  that,  as  ABrin  was  a  bank* 
rupt  at  the  time  when  the  transaction  took  place,  he  was 
incapable  of  acquiring  property  except  for  the  benefit  of 
his  assignees,  or  of  creating  any  equity  by  which  they 
would  be  affected. 


They  cited  Parry  v,  Wright  (c). 


The  Vice-Chancellor  : 

The  sole  question  in  this  case,  is  whether  the  lien 
which  the  brewers  had,  was  not  co-existent  with  the 
commencement  of  the  lease  at  law ;  and  it  seems  to  me, 
on  the  circumstances  stated,  that  that  very  act  which 
did  give  existence  to  the  lease  at  law,  namely,  the  de- 
livery, was  the  act  which  constituted  the  deposit  and 
lien.  This  appears  to  me  to  be  reasonably  plain  ;  but, 
supposing  it  were  doubtful,  still  the  matter  must  be  dis- 
cussed ;  and  my  opinion  is  that  a  question  of  this  kind 
is  far  better  discussed  in  this  Court  than  it  can  be  in  a 
court  of  law,  because  there  might  be  a  literal  interpre- 
tation put  on  the  words  of  the  agreement  of  the  i3th  of 
September  1838,  which  might  be  destructive  of  the  case* 
It  is  quite  consistent  with  the  expression,  in  that  agree- 
ment :  '*  I  have  this  day  deposited  the  lease,'*  that  the 
transaction  should  be  held  to  be  one  in  which  there 
never  wasany  actual  deposit  made  by  Mr.  Albin  him- 

(c)  1  Sim.  &  Stu.  369.  A  bill  had  been  filed  by  Seager, 
Evans  Sf  Co.,  stating  the  same  facts,  and  praying  the  same 
relief  as  the  bill  in  Meux  v.  Smith.  Cause  was  shown,  at  the 
same  time,  against  dissolving  the  injunctions  in  the  two 
causes.  Mr.  Smaruton  and  Mr.  Chandlers  appeared  for  the 
PlaintiflPs  in  Setter  v.  Smith. 
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self;  but  that  he  intended  that  the  transaction  should  1840. 

proceed  in  such  a  form  as  that,  by  the  delivery  of  the      '        ""        ' 
lease,  the  deposit  should  commence.   My  opinion  is  that  Mrux 

that  is  the  right  construction,  consistent  with  the  terms 
of  the  agreement,  and  one  which  would  uphold  the 
brewers'  claim.  Therefore  I  think  that  the  injunction 
should  be  continued. 


Albin*s  assignees  appealed,  to  the  Lord  Chancellor, 
from  the  above  decision. 

Mr.  Jacob,  Mr.  Wigram  and  Mr.  Keene,  for  the 
Appellants,  said  that,  in  the  memorandum  of  the  13th 
of  September  1838,  the  deposit  of  the  underlease  was 
expressed  to  have  been  made  by  Albin  himself:  that 
there  was  no  equity  in  the  case,  distinct  from  the  legal 
right;  and,  if  there  were,  that  there  was  no  necessity 
for  the  Court  to  interfere ;  as  the  action  sought  to  be 
restrained  was  for  money  had  and  received,  which  was 
an  equitable  action,  that  is,  one  in  which  a  court  of 
law  would  take  into  consideration  and  give  effect  to  all 
the  equities  affecting  the  claims  of  the  parties :  that; 
at  all  events,  the  Vice-Chancellor  ought  to  have  ordered 
the  money,  which  was  the  subject  of  the  action,  to  be 
paid  into  court. 

Mr.  Knight  Bruce,  Mr.  G.  Richards  and  Mr.  Free' 
ling,  appeared  for  the  Respondents. 

The  counsel  for  the  Appellants  referred  to  2  Sugd. 
Vend.  8c  Purch«,  409,  edit.  lOth,  and  Toulmin  v. 
Steere{d). 

(d)  3  Mer.  a  10. 
Vol.  XI.  F  p 


V, 

Smith. 
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The  counsel  for  the  Respondents  cited  Ex  parte 
Pollard \  Harrison  v.  Walker  {e) ;  Taylor  v.  Plumer  (/) ; 
Gladstone  y.  Hadwen(y);  Everett  v.  Backhouse  (h) ; 
Hunt  V.  Mortimer  {i);  Ashley  y.  Kell{k);  Winks  y. 
HassaU(l) ;  and  Dryden  y.  Frost. 

Tlie  LoBD  Chancellor  : 

In  this  case  the  Plaintiffs  seek  to  haye  an  action  for 
money  had  and  receiyed,  restrained  on  the  ground  that 
they  were  equitable  incumbrancers  on  the  property  of 
which  the  money  in  question  was  the  fruits  of  the  sale ; 
and,  with  respect  to  the  agreement  which  was  entered 
into  on  the  sale,  I  think  the  true  construction  of  it  must 
be  considered  to  be  that  the  thing  should  remain  in 
the  same  state,  (the  rights  of  the  parties  being  to  be 
decided,)  or  as  nearly  as  possible  in  the  same  state  as  if 
the  sale  had  not  taken  place. 

As  the  assignment  by  which  the  sale  was  effected, 
recites  the  title  of  the  Plaintiffs  as  equitable  incum- 
brancers, and  as  the  assignees  are  parties  to  it,  it  would, 
if  taken  by  itself,  be  an  acquiescence  in  the  Plaintiffs' 
demand.  It  seems  that  the  assignment  assumed  that 
shape  at  the  request  of  the  purchaser  who  was  to  take  the 
benefit  of  the  assignment :  and,  as  between  the  parties 
between  whom  the  question  was  depending  whether 
the  Plaintiffs  had  an  equitable  claim  on  the  property  or 
not,  it  was  agreed  that,  notwithstanding  the  expressions 
used  in  that  assignment,  the  rights  of  both  parties 
should  remain  the  same  as  they  were  before,  and  not 


(e)  Peake's  N.  P.  C.  150. 
(/)  3  M.  &  S.  562. 
(g)  1  M.&  S.  517. 
{h)  10  Ves.  94. 


(t)  10  Bam.  &  Cress.  44. 

(k)  3  Stra.  1207. 

(0  9  Barn.  &  Cress.  372. 


Meuz 
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be  affected  at  all  by  it.    This  consequence,  however,  1840. 

necessarily  followed  from  the  sale,  namely,  that,  instead 

of  an  action  of  trover  to  recover  the  lease,  which  would 

have  been  the  form  of  action  in  which  the  assignees         Smith. 

would  have  asserted  their  title  if  the  property  had  not 

been  sold,  the  action  brought  was  an  action  for  money 

had  and  received ;  the  money  in  question  being  a  part 

of  the  purchase-money  which  was  paid  over  to  the 

Plaintiffs  on  the  sale  taking  place.     1  therefore  think 

that  I  am  bound  to  look  at  this  case  without  reference 

to  the  circumstance  of  the  property  having  changed  its 

form  from  that  of  an  underlease,  to  the  purchase-money 

which  stands  in  the  place  of  that  underlease ;  and  that 

that  transaction  ought  not  to  affect  either  the  rights  or 

remedies  which  the  parties  seek  to  have  enforced  in 

this  court. 

Looking,  therefore,  at  the  case  as  it  would  have  stood 
independently  of  the  transaction  of  the  sale,  (the  parties 
having  agreed  that  that  should  not  make  any  difference 
in  their  rights,)  I  have  a  case  of  extreme  hardship  on  the 
part  of  the  Plaintiffs.  But  that  would  not  operate,  if  the 
case  were  one  in  which  it  was  perfectly  clear  that,  not- 
withstanding the  hardship  to  which  they  are  exposed, 
they  could  have  no  equity  against  the  persons  who,  at 
law,  probably  would  be  considered  as  having  the  title  to 
the  lease. 

Now  the  ^transaction  is  one  which,  as  stated  by  the 
bill,  is  met  by  the  answer  as  to  very  many  material  parts 
of  it :  not  by  any  statements  denying  the  statements  in 
the  bill ;  but  by  that  which  naturally  was  the  case  with 
regard  to  these  assignees,  I  mean  the  statement  that 
they  were  ignorant  of  the  truth,  one  way  or  the  other,  of 
the  facts  stated  in  the  bill.    It  is  perfectly  certain  that, 

F  F  2 
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i840,  when  the  Plaintiffs  advanced  their  nioney»  they  were 

dealing  with  persons  who  were  the  apparent  owners  of 
the  property.     Gumey  was  the  owner  of  the  lease ;  and 
Qm*Tir«  ^^  entered  into  an  arrangement  by  which  the  person  who 

turned  out  to  be  an  uncertificated  bankrupt,  although 
he  was  not  known,  by  the  parties,  to  be  so  at  the  time, 
agreed  to  take  the  lease ;  but  he  had  not  the  money 
which  was  required,  by  Mr.  Gumey,  for  the  sale  of  the 
lease.  Whether  Gumey  and  Albin  came  together  to 
the  Plaintiffs  or  not,  is  a  matter  which  is  stated  in  one 
way  in  the  bill,  and  as  to  which  ignorance,  on  the  other 
hand,  is  alleged  in  the  answer.  But  it  is  quite  clear, 
from  the  nature  of  the  transaction  itself,  that,  in  order 
to  enable  Albin  to  pay  the  money  to  Gumey,  he  pro- 
cured 1,000  /.,  part  of  it,  from  Messrs.  Meux  4r  Co,,  and 
another  1,000  /.  of  it  from  Messrs.  Seager  Sf  Co.  What 
passed  at  the  meeting  which  was  held  for  completing 
the  purchase,  the  Court,  at  present,  has  no  means  of 
knowing.  Something  may  depend  upon  what  then 
passed.  The  asi«ignees,  of  course,  knew  nothing  of 
what  passed;  they  were  not  present,  and  they  could 
know  nothing  except  as  they  had  been  informed  by 
other  persons. 

The  form  of  the  deed  is  not  an  assignment,  but  is  an 
underlease,  from  Gumey,  to  the  person,  who,  in  fact, 
turned  out  to  be  an  uncertificated  bankrupt ;  and,  on  that 
ground  the  assignees  claim.  They  say  that,  inasmuch 
as  he  was  an  uncertificated  bankrupt,  he  could  not  acquire 
any  property  for  himself;  but  was  capable  of  acquiring 
property  for  the  benefit  of  his  assignees  only.  On  that 
ground,  assuming  that  he  was,  at  one  moment,  the 
lessee  and  therefore  the  proprietor  of  the  lease,  and  that 
the  Plaintiffs  claim  through  him  and  through  the  title 
and  interest  which  he  had,  the  assignees  say  that  he  had 
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no  right  and  no  power,  as  against  them,  to  create  any 
interest  in  the  property  which  was  in  himself;  that  he 
became  entitled  to  the  property  by  the  underlease  exe- 
cuted by  Gumey,  and  thereby  the  assignees  immedi* 
ately  became  entitled  to  it;  and  that  they  were  not 
bound  by  the  subsequent  dealings  which  took  place 
between  himself  and  the  Plaintiffs  and  the  other  par- 
ties, Messrs.  Seagtr  ^  Co.  That  is  the  case  of  the 
assignees. 


Now  the  case  on  the  part  of  the  Plaintiffs,  is,  of 
course,  at  the  present  moment,  not  capable  of  proof. 
Nor,  of  course,  are  the  allegations  in  the  bill  to  be  taken 
as  any  evidence  of  the  title  which  they  state.  But  the 
transaction,  as  admitted  by  the  answer  itself,  shows, 
from  what  took  place  before  the  underlease  was  executed 
by  Gumer/j  that  the  real  question  will  be  probably  (for 
that  may  depend  on  the  evidence  of  what  took  place  at 
the  meeting),  not  whether  the  Plaintiffs  can  maintain 
any  title  derived  from  the  uncertificated  bankrupt ;  but 
whether  this  sort  of  case  may  not  be  made  out,  namely, 
that,  previously  to  the  contract  being  carried  into  effect 
between  Gurney  and  the  bankrupt,  there  was  a  contem- 
poraneous contract,  between  the  uncertificated  bank- 
rupt and  Meiix  ^  Co.,  by  which  it  was  agreed  that, 
although  the  uncertificated  bankrupt  was  to  take  a  lease 
in  his  own  name,  yet  that  the  lease  so  taken  in  his  name 
was,  to  the  extent  of  the  money  advanced,  to  be  for  the 
benefit  of  Meux  ^  Co.  and  Seager,  Evans  ^  Co.  It 
may  be  that  the  evidence  will  displace  that  case :  but  it 
18  possible  from  the  nature  of  the  transaction,  and  not 
improbable  tliat  that  case  may  be  made  out.  It  is 
the  most  probable  history  of  the  transaction  as  it  ap- 
pears, not  only  from  the  memorandum  itself,  but  from 
the  facts  as  they  are  admitted  in  the  answer,  namely, 
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1840.  that  the  party  who  was  the  nominal  lessee,  had  noti 

himselfy  the  money,  but  was  obliged  to  borrow  it  from 
some  other  parties  previously  to  his  becoming  entitled 
«   '^*  to  the  underlease  from  Gumey,    It  is,  therefore,  not 

improbable  that,  previously  to  his  taking  the  lease,  it 
was  arranged  that  the  money  should  be  advanced,  and 
the  security  given  to  those  by  whom  the  money  should 
be  advanced :  at  least,  that  is  the  question  to  be  tried 
in  the  cause.  What  the  effect  of  those  facts  is,  if  they 
turn  out  to  be  as  stated  on  the  part  of  the  Plaintiffs, 
will  be  the  question  to  be  decided  in  ihe  cause.  It  is 
not  now  the  time  for  me  to  express  my  opinion  as  to  the 
result  of  those  facts  if  they  are  established.  I  am  only 
to  look  at  the  pleadings,  for  the  purpose  of  seeing  whe- 
ther there  be  or  be  not  a  question  to  be  tried  between 
the  Plaintiffs  and  those  who,  at  law,  are  the  owners  of 
the  lease,  namely,  those  who  stand  in  the  place  of  the 
bankrupt,  to  whom,  whilst  he  was  uncertificated,  the 
lease  was  made. 

I  cannot  say  that  the  case  is  so  clear,  on  the  part  of 
those  who  are  asserting  a  title  at  law,  and  that  I  am  so 
certain  that  the  equity  asserted  by  the  Plaintiffs  would 
not  be  established  against  this  property,  as  to  justify 
me  in  refusing,  to  the  Plaintiffs,  the  opportunity  of 
going  into  and  proving  and  arguing  their  case,  when  the 
proper  time  shall  come. 

Under  these  circumstances,  I  think  I  am  exactly  in 
that  position  in  which  the  Court  constantly  finds  itself, 
where  it  is  bound  to  give,  to  the  party  asserting  the 
equity,  the  opportunity  of  proving  the  case  and  obtain- 
ing the  judgment  of  the  Court  on  the  equity  so  asserted. 
Of  course  that  will  not  apply  if  the  Court  saw  no  ground 
stated.  It  is  not  merely  the  asserting  of  an  equity  which 


-. 
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induces  the  Court  to  grant  au  injunction  and  to  give  1840. 

relief.    There  must  be  a  probable  case ;  at  least,  a  case  '  ' 

which  is  capable  of  being  argued ;  that  the  Court  may  Meux 

see  that  there  is  a  question  to  be  discussed,  and  a  ques-         (, 

SMITH* 

tion  to  be  adjudicated  on. 

I  have  no  difficulty,  therefore,  in  saying  that  the  case 
is  such  as  makes  it  the  duty  of  the  Court  to  protect  the 
parties  who  were  in  possession  of  the  lease,  and  who, 
therefore,  could  only  have  been  compelled  to  part  with 
it,  by  an  action  at  law ;  and  the  bringing  of  which,  if  it 
had  not  been  commenced,  this  Court  would  certainly 
have  restrained,  for  the  purpose  of  giving  the  Plaintiffs 
the  opportunity  of  making  out  the  equity  which  they 
have  asserted.  The  injunction,  therefore,  against  the 
action,  was,  1  think,  very  properly  granted  by  the  Vice- 
Chancellor. 

Now  it  has  been  said  that  this  action  at  law  will  try 
the  equity ;  but  it  has  not  been  made  out,  to  my  satis- 
faction, that  it  would.  But  if  it  would,  it  is  not  the  course 
of  this  Court,  in  a  matter  certainly  originally  belonging 
to  this  Court  and  which  still  belongs  to  this  Court,  to 
send,  or  rather  to  permit  a  question  of  equitable  lien 
upon  the  deposit  of  deeds  under  a  contract  in  writing 
for  that  purpose,  to  be  adjudicated  on  in  the  course  of 
an  action  for  money  had  and  received.  That  is  a  sub- 
ject-matter for  the  jurisdiction  of  this  Court ;  and  it  is 
one  in  which,  when  a  proper  case  arises  for  that  purpose, 
this  Court  will  maintain  its  jurisdiction,  and,  according 
to  its  own  rules,  decide  on  the  rights  between  the 
parties. 

In  all  those  cases  where  the  property  exists  in  the 
shape  of  money,  the  Court  is  bound,  as  it  interferes 

F  F  4 


Meux 
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1840.  with  the  claim  of  the  party  who  is  asserting  a  legal 
right  to  iif  to  take  care  that  the  property  shall  be  put 
in  a  safe  place  of  deposit,  in  order  to  abide  the  ultimate 
Smith.  decision  of  the  Court.  It  is  said  that  this  money  is  per- 
fectly safe.  No  doubt  it  is  perfectly  safe ;  but  this  Court 
cannot  proceed  on  the  degree  of  credit  which  particular 
parties  may  be  entitled  to,  in  the  many  transactions  of 
this  great  city.  I  cannot  take  notice  of  it,  and  this 
Court  knows  nothing  about  it.  It  is,  at  present,  money 
out  on  personal  security ;  and,  whether  those  persons 
who  have  got  it,  have  a  degree  of  credit  which  makes 
it  as  safe  as  if  it  were  in  the  hands  of  the  Accountant* 
general  of  this  Court,  is  not  a  question  which  this  Court 
can  entertain.  If  I  were  to  do  that,  a  great  variety  of 
distinctions  would  have  to  be  considered  as  to  the  de- 
gree of  security  which  money  in  a  particular  position, 
in  particular  hands,  would  be  likely  to  have.  Under 
those  circumstances,  I  do  not  feel  myself  at  all  at 
liberty  to  entertain  any  question  as  to  whether  the 
money  is  or  is  not  safe  where  it  is.  I  have  no  doubt, 
personally,  that  it  is  perfectly  safe  where  it  is;  but  I 
cannot  exercise  the  jurisdiction  of  this  Court  on  any 
such  ground;  and,  therefore,  if  it  is  required,  on  the 
part  of  the  assignees,  that  the  money  should  be  paid 
into  court,  it  is  a  matter  quite  of  course  that  the  money 
to  which  they  are  primA  facie  entitled  and  the  legal 
title  to  which  I  prevent  them  from  asserting  by  con- 
tinuing the  injunction,  should  be  secured  in  court,  for 
the  purpose  of  abiding  the  ultimate  result  of  the  ques- 
tion between  the  parties. 

I  think  the  injunction,  therefore,  must  be  continued. 
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The  cause  now  came  on  to  be  heard*.  1843 : 


■  ■    V    ■ 

Mbux 


Mr.  Bet  hell  and  Mr.  FrwZt?yr  appeared  for  the  Plain- 
tiffs. They  cited  Ex  parte  Browne  (m) ;  Ex  parte  Lees  (») ;         Smith 
Butler  v.  Hobson  {p).  ^gth  and  I'yth 


Mr.  James  JRussellf  Mr.  Anderdon  and  Mr.  Shebbeare, 
appeared  for  the  Defendants.  They  cited  Ex  parte 
Coombe  (p) ;  Hesse  ▼•  Stevenson  (q) ;  Swan  v.  The  Bank 
of  Scotland  (r) ;  Ex  parte  Rucher  {s). 

The  Vick-Chancellor  : 

I  do  not  require  any  reply ;  because  the  case  appears 
to  me  to  remain  pretty  much  the  same  as  it  did  when 
it  was  brought  before  me  for  the  purpose  of  the  in- 
junction. 

I  do  not  understand  that^  with  respect  to  that  which 
constituted  the  ground  of  equity,  the  Lord  Chancellor 
entertained  a  different  opinion  from  me.  The  only 
difference  of  opinion  was  this, — that  I,  perhaps,  thought 
the  case  so  clear  that  it  was  not  necessary  to  have  the 
money  brought  into  court;  but  the  Lord  Chancellor 
thought  that  it  might  be  open  to  doubt ;  and,  therefore, 
did  order  the  money  to  be  brought  into  court.  I  be- 
lieve that  was  the  sole  difference  between  us. 

(m)  15  Ves.  472.  {q)  3  Bos.  &  Pull.  565. 

(«)  16  Ves.  472.  (r)  I  Deacon,  746. 

(o)  5  Bing.  N.  C.  128.  {s)  i  Mont.  &  Ayr,  481. 
{p)  17  Ves.  369. 

*  The  cause  of  Senger  v.  Smith  was  heard  at  the  same 
time.  Mr..  Stoanston  and  Mr.  Chandless  appeared  for  the 
Plaintiffs;  and  Mr.  James  Russell^  Mr.  Anderdon^  and  Mr. 
Shebbeare,  for  the  Defendants. 


January. 


V, 

Smith. 
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1843.  Looking  at  the  transaction  as  it  appears  on  the  whole 

*        ""       ^     of  the  evidence,  I  see  no  reason  to  alter  the  opinion 
Meux  which  I  expressed  on  the  principal   question  in  the 

cause,  when  I  ordered  the  injunction  to  be  continued. 
I  am  perfectly  willing  to  admit  that,  where  a  matter 
proceeds  on  the  footing  of  a  memorandum^  and  that  is 
the  transaction  between  the  parties,  the  Court  will  not 
allow  the  memorandum  to  be  departed  from.  But  here 
I  am  obliged  to  take  the  antecedent  and  the  subsequent 
facts,  which  have  been  given  in  evidence,  together; 
and  it  appears  to  me  to  be  distinctly  made  out  that  the 
application  was^  first  of  all,  made,  by  Albin,  to  Messrs. 
Metix  at  one  time,  and  to  Messrs.  Seager  at  the  other, 
to  advance  him  the  sum  of  1,000/.  each,  for  the  purpose 
of  enabling  him  to  take  the  house  from  Mr.  Gwrney. 
Then  the  parties  met  on  the  13th  of  September,  and, 
there  having  been  the  previous  promise  given  by  Messrs. 
Meux  for  themselves,  and  by  Messrs.  Seager  for  them- 
selves, that  they  would  advance  the  sum  of  1,000/. 
each,  Messrs.  MeuXf  by  their  agent,  delivered,  to  Gtimey, 
a  cheque  on  themselves  for  one  of  the  sums  of  1,000/., 
and  Messrs.  Seager  delivered,  to  him,  a  cheque  on 
themselves  for  the  other  sum  of  1,000  /. :  and  Gumey 
being  indebted  to  each  of  those  firms,  Messrs.  Meux 
wrote  off  the  amount  of  the  cheque  given  by  them,  from 
the  debt  due  to  their  firm,  and  Messrs.  Seager  wrote  off 
the  amount  of  the  cheque  given  by  them,  from  the  debt 
due  to  their  firm.  This  mode  of  dealing  was  the  same, 
in  efiect,  as  if  Messrs.  Meux  and  Messrs.  Seager  had 
advanced  1,000/.  each,  to  AWin;  and  so  the  parties 
understood  it.  Then  Gumey  executed  the  underlease : 
and,  whether  he  first  sealed  it  and  then  delivered  it  to 
the  clerk  of  Messrs.  JUeux's  soUcitors,  or  said :  **  I  seal 
and  deliver  this  as  my  act  and  deed,"  and  then  delivered 
it  to  the  clerk,  appears  to  me  to  be  unimportant:  because 
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it  was  all  one  transaction :  and  it  appears  to  me  that  the 
creation  of  the  legal  estate  was  simultaneous  with  the 
creation  of  the  equitable  lien  of  the  brewers  and  the 
distillers. 

Now  it  is  observable  that  Messrs.  Metix  and  Messrs. 
Seager  had  actually  entered  into  the  contract  that  they 
would  pay  those  two  sums  of  1,000/.  each ;  and  I  should 
like  to  know  whether  they  did  not  do  so  for  aconsidera* 
tion.  Because,,  on  the  footing  of  their  undertaking  to 
pay  the  two  sums  of  1,000  Z.  and  1,000  /.  to  Mr.  Gurney^ 
for  Mr.  Albin,  Mr.  Chirney  did  actually  execute  the 
lease,  and  caused  to  depart  from  himself  the  legal  estate, 
pro  tantOf  of  that  thing  which  he  held  by  virtue  of  the 
original  lease.  In  point  of  fact  the  whole  was  conducted 
bond  fide;  and,  on  the  two  cheques  being  presented  to 
the  different  parties,  they  acted  on  their  promise,  at 
once,  and  discharged  Gurnets  account  to  the  amount 
of  those  cheques. 
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Mbuz 

Smith. 


I  do  not  think  that  die  mere  terms  of  the  memoran- 
dum, which  was  only  given  as  part  of  the  transaction, 
ought  to  have  the  effect  of  defeating  the  whole  of  the 
case ;  but  they  are  to  be  taken,  rather,  in  aid  of  the 
case ;  and  though  the  matter  may  be  partially  misrepre- 
sented, the  substance  of  the  memorandum  tallies  with 
the  rest  of  the  evidence ;  and  my  opinion,  therefore,  is 
that  Messrs.  Meux  and  Messrs.  Seager  have,  in  their 
different  suits,  established  their  right  to  have  the  equi- 
table lien  which  was  created  by  means  of  the  deposit. 


434 


CASES    IN    CHANCERY. 


1841: 

15th  January. 

Term. 

WiU. 

Construction* 

A  testator  di- 
rected the 
income  of  his 
property  to  be 
accumulated  for 
the  term  of  21 
years  from  his 
death.    The 
testator  died  on 
the  5th  January 
1 820.    Held 
that,  in  the 
computation  of 
the  term,  the 
day  of  his  death 
was  to  be  ex- 
cluded; and, 
consequently, 
that  the  divi- 
dends on  stock 
which  became 
due  on  the  5th 
January  1841, 
were  subject  to 
the  trust  for 
accumulation. 


GORST  V.  LOWNDES.    >t 

i  HE  testator  in  the  cause  devised  his  real  and  per- 
sonal estate  to  trustees,  in  trust  to  receive  the  income 
arising  from  the  whole  of  his  real  and  personal  estate, 
for  the  term  of  21  years  from  hU  death,  and,  during 
the  continuance  of  the  aforesaid  term,  to  accumu- 
late such  income,  and,  from  time  to  time  and  at  such 
times  as  the  trustees  should  think  fit,  to  invest  the  per- 
sonal estate  and  the  income  of  his  real  and  personal 
estate  and  all  accumulations  thereof  in  the  purchase  of 
real  estates,  and  to  take  conveyances  thereof  in  their 
own  names,  and  to  accumulate  and  apply  the  income 
of  the  purchased  estates  in  like  manner ;  and,  at  the 
expiration  of  the  term  of  21  years,  upon  trust  to  convey 
all  the  real  estates  then  vested  in  them  by  the  will  or 
by  any  of  the  means  aforesaid,  to  certain  uses  in  strict 
settlement. 

The  testator  died  at  about  half-past  two  o'clock  in 
the  afternoon  of  the  5th  of  January  1B20. 

On  the  6th  of  January  1841,  the  first  tenant  for  life 
under  the  will,  presented  a  petition  stating  that  the 
clear  residue  of  the  testator's  personal  estate  and  the 
income  of  his  real  estates  iind  the  accumulations  thereof, 
up  to  the  4th  of  January  1841,  consisted  of  184,984/. 
consols  and  of  certain  other  sums  of  stock :  that  the 
petitioner  was  advised  and  submitted  that  the  term  of 
21  years  from  the  death  of  the  testator,  expired  on  the 
4th  of  January  1841 :  that  one  half-year's  dividend 
on  the  184,084  /.  consols  accrued  due  on  the  5th  of 
January  1841,  which  was  after  the  expiration  of  the 
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term ;  and  that  the  petitioner  was  entitled  to  that  divi-  1841. 

dend  as  such  first  tenant  for  life. 

GORST 

Mr.  Jacob  and   Mr.  Ellison  for  the  petitioner,  said  v. 

that  the  period  of  accumulation,  was  to  be  computed  in  Lowndes. 
the  same  way  as  the  period  of  minority  ;  and  that,  if  a 
child  was  bom  on  the  5th  of  January  1820,  it  would  be 
of  age  on  the  4th  of  January  1841:  that  though,  by 
the  Act  of  Parliament  by  which  the  stock  in  question 
was  created  (26th  Geo.  2,  c.  27),  the  dividends  were 
payable  on  the  6th  day  of  January  and  the  6th  day 
of  July  in  every  year,  yet  the  dividends  were  not 
demandable  until  the  following  day.  They  cited  Toder 
V.  Samam  (a),  Lester  v.  Garland  (6),  In  re  Farqu- 
har  (c)  \  Godson  v.  Sanctuary  (d) ;  In  re  Whitby  (e) ; 
Pellew  V.  The  Inhabitants  of  Wonford  {/);  Hardy  v. 
RyU  (ff),  Blunt  v.  Heslop  (A). 

Mr.  Wigram  and  Mr.  Loumdes,  contrcLy  cited  Ackland 
V.  Lutley  (i)  and  Pugh  v.  The  Duke  of  Leeds  (A.) 

Mr.  G.  Richards  and  Mr.  E.  F.  Smith  appeared  for 
the  trustees. 

Mr.  Knight  Bruce  and  Mr.  Bridget  appeared  for 
other  parties ;  but  were  instructed  not  to  take  any  part 
in  the  argument. 

The  Vice-Chancellob  : 

I  should  have  thought  this  the  simplest  question  in 
the  world. 

(ja)  1  Bro.  P.  C.  468.  (/)  9  Barn.  &  Cres.  134. 

\b)  15  Ves.  248.  {g)  Ibid.  603. 

(c)  Mont.  &  Macarth.  7.  (A)  8  Add.  &  EIL  577. 

id)  4  Barn.  &  Adol.  255.  (t)  9  Add.  &  £11.  879. 

(t)  Mont.  &  Chitty,  671.  (*)  Cowp.  714. 
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1841. 


V 

GORST 
V. 

LOWKDES. 


I  have  generally  understood  the  rule  to  be  that, 
ordinarily  speaking,  where  a  party  creates  a  term  from 
a  certain  day,  that  day  is  excluded  in  the  computation 
of  the  term. 

Here  the  testator  has  directed  the  trustees  of  his  will 
to  receive  and  accumulate  the  income  of  his  real  and 
personal  estate  for  the  term  of  21  years  from  his  death ; 
and  I  should  have  thought  it  to  be  perfectly  clear  that, 
where  a  person  gives  such  instructions,  the  term  would 
have  extended  to  the  21s*t  anniversary  of  the  day  men- 
tioned ;  and  that  the  whole  of  that  anniversary,  would 
be  a  portion  of  the  term,  or,  in  other  words,  that  the 
day  of  his  death  would  be  considered  as  a  point,  and  the 
last  6th  of  January  would  be  included  in  the  term  of 
21  years. 

The  Act  of  Parliament  which  has  been  referred  to, 
says  that  the  dividends  on  consols  shall  be  issued  and 
paid,  half  yearly,  on  the  5th  day  of  January  and  5th 
day  of  July.  That  dividend  therefore  which  accrued 
due  in  the  course  of  the  5th  of  January  before  the  term 
ended,  was  a  sum  to  which  the  trustees  were  entitled. 


I  do  not  think  that  there  is  any  weight  in  the  objec- 
tion that  the  accumulations  were  to  be  laid  out  in  land, 
and,  therefore,  ought  to  be  considered  as  land.  For, 
although  it  is  true  that,  if  that  had  been  done,  there 
would  have  been  certain  days  appointed  for  payment  of 
the  rent,  yet  no  one  can  tell  what  those  days  would 
have  been.  As  the  funds  stand,  the  accumulation  was 
to  go  on  till  the  end  of  the  5th  of  January  1841, 
and,  by  the  Act  of  Parliament,  the  dividend  became 
payable  on  that  day,  and  therefore  must  be  considered 
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to  have  been  then  paid  ;  and  the  rights  of  the  parties 
were  then  determined. 

Declare  that  the  dividends  which  became  due  on  the 
5th  of  January  1841,  were  part'  of  the  accumulated 
fund. 


1841. 


V 

GORST 
V. 

Lowndes. 


AKED  V.  AKED. 

1  HE  Clerk  of  Records  and  Writs  in  whose  division 
this  cause  was,  having  declined  to  file  the  answer  of  the 
Defendants,  because  they  had  refused  to  take  an  ofiice- 
copy  of  the  bill,  a  motion  was  made,  on  behalf  of  the 
Defendants,  that  the  clerk  might  be  directed  to  file  the 
answer  notwithstanding  such  refusal. 

Mr.  Bethell  and  Mr.  Rogers^  in  support  of  the  mo- 
tion, contended  that  the  Six  Clerks  or  the  Clerks  in 
Court,  before  their  o6Sces  were  abolished  by  5th  &  6th 
Vict.,  c.  103,  had  no  right  to  impose  on  a  party  to  a 
suit  the  necessity  of  taking  an  o6Sce-copy  of  a  pleading 
in  the  suit,  nor  had  the  Clerks  of  Records  and  Writs 
(to  whom  the  duties  of  the  Six  Clerks  and  Clerks  in 
Court,  as  officers  of  the  Court,  had  been  transferred,) 
any  such  right.  They  referred  to  sections  1,  2,  3,  21, 
22,  and  31  of  the  Act  above  mentioned  ;  and  to  the  3d, 
8th,  and  32d  of  Lord  Lyndhurst's  Orders  of  the  26th 
of  October  1842,  and  the  second  schedule  thereto. 
They  added  that  the  14th  Rule  of  11  Geo.  4  &  1  Will.  4, 
c.  36,  8.  15,  which  provided  that,  where  a  defendant 
was  in  contempt  in  not  answering  and  should  be  able 
to  put  in  his  answer  by  borrowing  or  obtaining  a  copy 


1843: 
19th  and  3 1st 

January. 

Practice, 

Clerk  of 

Records  and 

Writs. 
OfficC'Copiea, 

The  Clerk  of 
Records  and 
Writs  is  not 
compellable  to 
file  the  answer 
of  a  Defendant 
who  has  refused 
to  take  an 
office-copy  of 
the  bill. 
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1 843.         of  the  bill,  without  taking  an  office-copy  of  it,  he  should 
not  be  compellable  to  take  any  such  copy,  was  not 
a  recognition  of  the  right  in  question,  but  was  merely  a 
Ak'ed  bye-alhision  to  a  practice  existing  in  the  Six  Clerks' 

office. 

The  motion  was  not  opposed. 


Aked 


The  Vice-Chancellor  : 

dist  January.        I  believe  that  no  one  acquainted  with  the  practice  of 

the  Courts  doubts  that,  before  the  month  of  October  last, 
it  was  the  settled  practice  of  the  Court  that  an  office- 
copy  of  the  Plaintiff's  bill,  should  be  taken,  by  the  De- 
fendant, before  he  could  be  allowed  to  file  his  answer. 

The  order  of  the  2Bth  of  November  1743,  in  Mr. 
Beames^s  Orders,  p.  369,  under  the  head  of  '  Sworn 
Clerks  and  Waiting  Clerks,'  p.  395,  has  this  regula- 
tion :  '^  Where  any  person  entitled  to  privilege  of  Par- 
liament pursuant  to  the  Act  of  Parliament  of  the  12th 
&  13th  of  King  William  the  3d,  has  been  served  with 
an  office-copy  of  the  bill,  such  person  shall  not  be  ob- 
liged to  take  out  or  pay  for  any  other  copy  of  such  bill 
upon  his  appearance  thereto:''  which  regulation  plainly 
shows  that,  but  for  that  regulation,  the  Defendant  would 
have  been  obliged  to  take  an  office-copy  of  the  bill  upon 
entering  his  appearance. 

In  the  Cursm  Cancellarice,  2d  edition,  published  in 
1727,  p.  99,  there  is  this  passage :  ''  After  the  Defen* 
dant  has  appeared  he  must  first  take  out  an  office-copy 
of  the  Plaintiff's  bill  before  he  can  answer  it ;  which 
copy  costs  bim  about  12  d.  per  sheet  in  the  Six  Clerks' 
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Office ;  and,  with  this  copy,  he  ought  to  apply  to  coun- 
sel, who  will  advise  him  either  to  answer  or  to  plead  or 
demur  to  the  Plaintiff's  bill."  Iliis  passage  directly 
shows  what  the  practice  was  one  hundred  and  sixteen 
years  ago :  and,  though  it  does  not  appear  to  have  been 
founded  upon  any  express  order  of  Court,  yet,  from  its 
long  continuance,  it  was  as  binding  as  if  it  had  been 
founded  upon  a  positive  order. 

The  14th  rule  of  the  16th  section  of  1  Will.  4,  c.  36, 
clearly  recognizes  the  practice  to  be  binding ;  and,  upon 
the  spirit,  though  not  the  letter  of  that  rule,  I  acted  on 
the  27th  of  July  1836,  in  the  case  of  King  v.  Bryant, 
when  the  Defendant  was  brought  up,  by  habeas,  for  not 
putting  in  a  further  answer.  He  said  he  had  put  it  in. 
But  it  was  stated  that  the  clerk  in  Court  refused  to  file 
it,  because  the  Defendant  refused  to  pay  for  an  office 
copy  of  the  exceptions.  I  ordered  that  the  Defendant 
should  either  make  an  affidavit  that  he  was  unable  to 
pay  for  the  office  copy,  or  that  he  should  pay  for  it. 
The  Defendant  paid  for  the  office  copy,  and  the  answer 
was  filed.  It  is  to  be  observed  that  the  Defendant  was 
not  only  a  solicitor,  but  one  by  no  means  willing  to  do 
more  than  he  was  obliged  to  do. 

But  it  has  been  said  that  the  Act  6  &  6  Vict.  c.  103, 
which  has  abolished  the  office  of  Six  Clerks,  has  abo- 
lished all  the  customs  and  incidents  relating  to  it.  The 
Act  has  abolished  the  office ;  but  has  not  abolished  the 
business  transacted  by  means  of  it,  or  altered  the  mode 
of  doing  it.  On  the  contrary,  by  the  third  section,  it  is 
enacted  that  the  business  of  the  Clerks  of  Records  and 
Writs  shall  be,  besides  what  is  specified  in.  the  Act, 
such  as  the  Lord  Chancellor  shall,  in  a  given  manner, 
direct :  and,  by  the  third  order  of  the  26th  of  October 
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1843.  last,  his  Lordship  has  directed  in  these  words :  ''  That 

the  Clerks  of  Records  and  Writs  shall  perform  all  such 
duties  as  have  heretofore  been  performed  by  the  Six 

Aked  Clerks,  Sworn  Clerks  or  Waiting  Clerks,  as  officers  of 

the  Court,  in  relation  to  the  several  matters  hereinafter 
mentioned ;  that  is  to  say — 

The  filing,  custody,  copying  and  amending  of  all  in- 
formations, bills,  demurrers,  pleas,  answers,  and  other 
pleadings  and  records  : 

The  entering  of  appearances,  rules,  consents,  notes 
and  memorandums  of  service : 

The  certifying  of  appearances  and  proceedings : 

The  custody  of  exhibits  deposited  for  inspecting  and 
copying : 

The  attendance  with  records  and  exhibits  on  the 
Judges  of  the  Courts,  on  the  Masters  in  Ordinary,  and 
at  assizes  or  elsewhere  : 

The  inrolment  of  decrees  and  orders ;  and  all  other 
duties  heretofore  performed  by  the  Six  Clerks,  Sworn 
Clerks  or  Waiting  Clerks,  as  officers  of  the  Court,  in 
relation  to  suits  and  matters  in  equity,  and  not  as 
attornies,  solicitors  or  agents  of  the  parties  in  suits  or 
matters  in  equity. 

How  are  these  duties  to  be  performed  otherwise  than 
in  the  way  in  which  they  were  formerly  performed? 
Can  it  be  supposed  that  this  order  which  directs  the 
duties  to  be  performed,  has  varied  the  manner  of  per- 
forming them?  For  instance,  must  not  the  Clerk  of 
Records  and  Writs  determine  whether  a  bill  or  answer 
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is  in  a  proper  form  to  be  filed,  by  the  same  rule  as  a  1843. 

Six  Clerk  would  have  done  ?     If  the  schedule  of  fees 

had  omitted  the  fees  upon  office  copies  of  bills,  there 

would  have  been  some  ground  for  the  application.    But 

the  schedule  has  not  omitted  them.    The  Act  of  Parlia*- 

ment,  in  the  22d  section,  has  declared  that  it  is  expe* 

dient  that  the  suitors'  fund  shall,  at  all  times,  be  kept 

up;  and,  by  the  21st  section,  has  directed  that  all  fees 

should  be  paid  into  it ;  and  it  has,  by  the  30th  and  33d 

sections,  charged  it  with  new  expenses ;  but  it  has  not 

said  one  word  as  to  the  abolition  of  fees  formerly  taken 

by  the  practice  of  the  Court.     If  the  Legislature  had 

intended  that  those  fees  should  have  been  abolished, 

without  doubt  the  Act  would  have  contained  a  provision 

to  that  effect.    If  the  Lord  Chancellor  had  intended  so, 

the  orders  would  have  expressed  that  intention.     But, 

in  that  respect,  the  Act  and  orders  are  silent. 

It  is  said  that  the  magnitude  of  the  fees  demandable 
under  the  practice,  makes  this  a  case  of  great  import- 
ance. Without  doubt  it  does.  But  the  noble  and  learned 
Lords  who  concurred  in  framing  and  passing  the  Act, 
must  have  been  as  well  aware  of  that,  as  the  solicitors 
of  the  Court,  and  yet  were  content  to  say  nothing  about 
abolition. 

When  the  orders  were  sent  to  me  for  perusal  before 
they  were  signed,  I  never  thought,  for  a  moment,  that 
they  were  intended  to  have  such  an  effect  as  is  imputed 
to  them ;  and  I  know,  from  very  high  authority,  that  it 
was  not  intended  that  the  fees  authorized  to  be  taken, 
by  the  custom  of  the  Court,  upon  the  filing  of  an  an- 
swer, should  be  abolished. 

Upon  the  whole,  my  opinion  is  that  there  is  no  ground 
for  the  application,  and  no  order  can  be  made  upon  it. 
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'*♦>=  STUART  V.  LORD  BUTE,  v^ 

.3th  January.  ^^  ^^    ^^^^   ^^^  .  yj^^  ^^? 

Insufficiency,      1  HE  Master  having  certified  that  the  examination  pat 
Defendant.      j^^  |,y  jj^^  Defendant  Lord  WAamcftye,  to  interroga- 

Examinaiiofu     tones  exhibited  under  the  decree,  was  insufficient,  his 

Lordship  excepted  to  the  certi6cate. 

A  Defendant  '^  "^ 

who  was  re- 
quired to  set  The  first  interrogatory  was  as  follows :  ''  Whether  or 

forth,  m  his         ^^  ^^         ^^^  engaged  in  partnership  with  Lord  Ra- 
answer  to  m-  "^  ^  ^  ^  j     i. 

terrogatories,       venswarth  and  John  Bowes,  Esq.,  or  any  and  what  per- 

certain  entries     gon  or  persons,  for  the  purpose  of  working  and  carrying 
in  the  books  of  .,        ,,.    .      .     .1       1      !•  i»xi_«  *.-       j 

a  firm  of  which    ^^  *"®  colhenes  m  the  pleadings  of  this  cause  mentioned, 

he  was  a  mem-    or  any  of  them,  and  how  long  have  you  been  in  such 

ber,8toted,in      partnership?" 
his  answer,  that  '^  '^ 

he  and  his  co- 
partners had  In  answer  to  that  interrogatory,  the  Defendant  said 

dlrectimS'To*       *^^^  ^^  ^^  ^^^^  engaged  in  partnership  with  the  par- 

their  agent,  in     ties  and  for  the  purpose  mentioned,  and  that  he  had 

whose  custody     \^^^^  j^  g^^]^  partnership  from  the  year  1809,  or  there- 

the  books  were,  *^  ,  ... 

not  to  produce    obouts,  to  the  best  of  his  recollection,  information  and 

them  to  any         belief,  to  the  then  present  time. 

one,  or  allow 

any  stranger  to 

inspect  them,  The  Vice-Chancellor  said  that  there  were  no  limits 

without  the  ex-   ^jjich    of  necessity,  must  be  given  to  the  words  "  or 

press  authority  '  "^  ,      1         . 

of  the  Defend-     thereabouts,"  and  consequently  that  the  answer  to  the 

ant  and  his  co-    first  interrogatory  was  insufiScient. 
partners:  that 

not  in  the  ^^  second  interrogatory  was  as  follows, 

power  of  the 

Defendant  alone,  but  of  the  Defendant  and  his  co-partners,  and 
that  the  Defendant  had  no  right  or  lawful  power  to  produce  them 
or  to  set  forth  their  contents,  without  the  consent  of  his  co-part- 
ners. Held  that  the  answer  was  insufficient,  as  the  Defendant  did 
not  state  that  his  co-partners  had  refused  to  consent  to  his  setting 
forth  the  entries.   /.  ^    iz ,  /i^  kko 
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''  Whether  or  no  are  the  accounts  and  books  of  ac-  1841. 

count  of  the  said  partnership,  which  commenced  in  the 
said  year  1726,  from  the  commencement  or  since  any 
and  what  period  of  time,  or  any  and  which  of  such  ac- 
counts or  books  of  account,  kept  at  the  office  situate  at 
Newcasile-upofi'Tjfne,  in  which  the  affairs  of  the  said 
partnership  are  carried  on,  or  in  any  and  what  other 
place,  and  whether  or  not  in  the  custody  of  Nicholas 
Wood  or  any  other  and  what  person  or  persons,  and 
whether  or  not  as  agent  or  agents  for  the  said  partner- 
ship of  which  you  are  now  a  member,  or  how  other- 
wise ;  and,  in  particular,  are  not  the  accounts  and  books 
of  account  of  the  said  partnership  which  commenced  in 
the  year  1726,  for  and  during  the  said  years  1792,  1703, 
and  1794,  or  some  and  which  of  such  accounts  or  books 
of  account,  now,  or  have  not  such  accounts  and  books 
of  account,  or  some  and  which  of  them,  been,  at  some 
time  and  when  last,  at  the  said  office,  or  at  some  and 
what  other  place,  and  whether  or  not  in  the  custody  of 
the  said  Nicholas  Wood  or  some  other  and  what  person 
or  persons,  as  you  know  or,  for  some  and  what  reason, 
believe,  else  what  has  become  of  such  last-mentioned 
accounts  and  books  of  account,  to  the  best  of  your 
knowledge,  information  and  belief." 

The  answer  to  that  interrogatory  was  as  follows :  ^  To 
the  second  of  the  said  interrogatories  this  examinant 
saith  that  he  believes  the  accounts  and  books  of  account 
of  the  said  partnership  which  commenced  in  the  said 
year  1726,  from  the  commencement  thereof,  are  kept  at 
the  said  office,  and  in  the  custody  of  the  said  Nicholas 
Wood  as  agent  for  the  said  partnership  of  which  this 
examinant  is  now  a  member;  and  this  Defendant  is 
informed  and  he  believes  that  the  accounts  and  books  of 
account  of  the  said  partnership  which  commenced  in  the 
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1841^^  year  1726,  for  and  during  the  years  1792,  1793  and 
1794  are  now  at  the  said  office  and  in  the  custody  of 
the  said  Nicholas  Woodf  but  as  the  agent  for  the  said 

BuTB.  partnership,  and  not  otherwise;  and  the  said  Nicholas 

Wood  has  no  right  or  power  to  remove  the  same  or  any 
of  them,  or  to  produce  them  to  any  stranger,  or  to  deal 
therewith,  in  any  manner,  without  the  express  consent  or 
authority  of  this  examinant  and  his  said  copartners." 

Mr,  Knight  Bruce  and  Mr.  Jacob,  for  the  Plaintiffs, 
contended  that,  as  the  interrogatory  related  to  a  fact 
which  was  within  Lord  Wharticliffe's  own  knowledge, 
his  Lordship  was  hound  to  answer  it  positively,  and 
that  it  was  not  allowable  for  him  to  answer  it  according 
to  his  belief  merely. 

The  Vice-Chanckllor  : 

I  think  that  this  answer  is  sufficient.  Because  the 
question  is  addressed  to  a  fact  of  which  it  is  almost  im- 
possible that  Lord  Whamcliffe  can  have  personal  know- 
ledge to  the  full  extent  to  which  it  goes. 

The  question  is  whether  the  books  of  the  partnership 
which  commenced  in  the  year  1726,  are  in  the  posses- 
sion of  Mr.  Wood.  Now  Lord  Whamcliffe  may  have 
very  good  reason  for  believing  that  the  books  of  the 
partnership  are  in  Mr.  TFbod's  possession :  but  how  it 
is  possible  that  his  Lordship  should  hiow  the  fact,  I 
declare  I  am  unable  to  conceive;  because  how  can 
he  know  that  there  might  not  have  been  some  other 
book  besides  the  many  waggon-loads  of  books  that 
happen  now  to  be  at  the  office  ?  It  appears  to  me  to  be 
a  fact  which  is,  of  itself,  beyond  the  power  of  human 
possibility  to  say  he  knows,  having  regard  to  the  sub- 
ject matter  of  the  interrogatory. 


r. 
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I  think  the  answer  is  sufficient  on  the  face  of  it,  and  1841. 

quite  sufficient  to  enable  the  parties  to  act  upon  it,  par- 
ticularly as  I  obsenre  that  the  Defendant  finishes  the  Stuaut 
answer  thus :  ''  and  the  said  Nicholas  Wood  has  no 
right  or  power  to  remove  the  same  or  any  of  them,  or 
to  produce  them  to  any  stranger,  or  to  deal  therewith, 
in  any  manner,  without  the  express  consent  or  authority 
of  this  ezaminant  and  his  said  co-partners." 

In  answer  to  the  third  interrogatory,  the  Defendant 
said  that  Nicholas  Wood  had,  during  the  last  two  years, 
namely,  at  the  annual  meeting  held,  by  the  Defendant 
and  his  co-partners,  in  May  1838,  applied  to  the  De- 
fendant and  his  co-partners,  when  they  were  all  present, 
for  directions  respecting  the  accounts  and  books  of 
account  of  the  partnership  which  commenced  in  the 
year  1726,  and,  in  particular,  such  of  the  accounts  and 
books  of  account  as  related  to  the  years  1 792, 1793,  and 
1794;  and  that  the  Defendant  and  his  co-partners  had, 
concurrently,  given  directions  to  Wood  not  to  produce 
the  accounts  or  books  of  account  to  any  person  what- 
ever, or  allow  any  stranger  to  inspect  them  without  the 
express  direction  or  authority  of  the  Defendant  and  his 
co-partners,  and,  in  particular,  that  the  Defendant,  at 
the  meeting  in  May  1838,  concurred  with  his  co-part- 
ners in  giving  such  directions ;  and  that  such  directions 
were  given  in  consequence  of  an  application  made,  to 
Lord  JRavensworlh,  by  or  on  the  part  of  the  Plaintiff 
Lord  Stuart  de  Rothsay. 

The  counsel  for  the  Plaintiffs  admitted  that  answer 
to  be  sufficient.* 


*  The  answer  to  the  third  interrogatory  was  inserted  in  the 
te.Nt,  because  it  is  referred  to  in  the  judgment. 
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1841.  The  fourth  interrogatory  required  the  Defendant  to 

Bet  forth,  according  to  the  best  of  his  knowledge,  in- 
formation and  belief,  a  full,  true  and  particular  list  or 

Bute.         schedule  and  description  of  all  and  every  the  ledgers, 
day  books,  bankers'  books,  bill  books,  and  other  ac- 
counts and  books  of  account,  of  and  relating  to  the 
partnership  which  commenced  in  the  year  1726,  and 
their  dealings  and  transactions  during  the  years  1792, 
1793  and  1794,  which  then  were,  or,  at  any  time,  had 
been  in  his  possession,  custody  or  power,  or  in  the  pos- 
session, custody  or  power  of  his  solicitors  or  agents, 
solicitor  or  agent,  or  of  the  partnership  of  which  he  was 
then  a  member,  or  of  Nicholas  Wood  or  any  other  per- 
son or  persons  as  agent  or  agents  for  the  last-mentioned 
partnership,  and  which  contained  any  entry  or  entries 
relating  to  the  several  particulars  thereinafter  mentioned, 
(that  is  to  say)  the  quantities  of  coals  resting  at  the 
pit's  mouth  and  the  staiths  belonging  to  or  used  by 
the  partnership  which  commenced  in  the  year  1726,  at 
the  death  of  the  testator  John  Earl  of  Bute,  and  the 
subsequent  sale  of  such  coals,  and  the  clear  amount  of 
money  produced  by  the  sale  thereof,  and  when  and  by 
whom  such  monies  were  received,  and  how  the  same 
were  applied,  and  also  the  sums  due,  to  the  last-men- 
tioned partnership,  at  the  death  of  the  testator  John 
Earl  of  Bute,  from  the  several  persons  then  employed 
by  them  as  fitters,  and  from  the  Tyne  Bank  at  New^ 
castle,  and  from  Richard  or  Robert  Clark,  the  cashier 
of  the  collieries,  and  from  the  several  other  persons  then 
indebted  to  the  last-mentioned  partnership ;  and  when 
and  by  whom  the  several  sums  so  due  from  the  fitters, 
from  the  Tyne  Bank  and  the  cashiers  and  the  several 
other  persons,  were  received,  and  how  the  same  respec* 
tively  were  applied  ;  and  whether  the  late  Countess  of 
Bute,  as  devisee  for  life  of  the  teatator's  share  of  the 
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collieries,  or  the  late  fViUiam  Stuart  Lord  Archbishop  1841. 

of  Armagh,  as  her  executor,  in  respect  of  such  her  life 

estate,  received  or  derived  any  benefit  or  profit  from  the 

use  of  the  said  coals  and  monies,  in  the  working  and  »  ''* 

carrying  on  the  collieries  from  the  time  of  the  death 

otJohn  Earl  o{  Bute,  or  relating  to  any  or  either  of 

those  particulars,  or  which  contained  any  entries  or 

entry  showing  or  tending  to  show  the  quantity  of  coals 

sold,  by  each  of  the  fitters  indebted  to  the  partnership 

at  the  death  of  the  testator,  in  each  month  of  the  years 

1792,  1793  and  1704  subsequent  to  his  death,  or  the 

price  at  which  such  coals  were  sold,  or  the  bills  drawn 

upon  or  sums  paid,  by  such  fitters,  to  the  partnership, 

during  each  of  those  months,  or  the  state  of  the  account 

of  each  of  the  fitters  with  the  partnership  in  each  of 

those  months,  or  the  dividends  paid  to  the  late  Countess 

of  Bute  or  to  her  executors  or  any  person  or  persons  on 

her  or  their  account,  in  respect  of  the  profits  made  by 

the  partnership ;  and  where  and  in  whose  possession  or 

custody  the  ledgers,  day  books,  banker's  books,  bill 

books,  accounts  and  account  books  and  every  of  them, 

then  were,  and  what  had  become  of  such  of  them  as 

had  been,  but  were  not  then,  in  such  possession,  custody 

or  power. 

The  6th  interrogatory  required  the  Defendant  to  set 
forth  a  full,  true  and  particular  schedule  or  copy  of  all 
and  every  the  entries  or  entry  contained  in  any  of  the 
ledgers,  day  books,  banker's  books,  bill  books  and 
other  accounts  and  books  of  account  by  the  last  interro- 
gatory mentioned  or  inquired  after,  which,  in  any  way, 
related  to  the  several  particulars  and  matters  in  the  last 
interrogatory  more  particularly  mentioned  or  any  of 
them,  or  by  which  the  truth  respecting  the  same  might 
in  any  degree  be  ascertained  ;  and  to  state,  with  refer- 
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1841.  ^i^<^6  to  each  of  the  entrieSy  in  what  book  or  account  and 

*        ''        '     in  what  page  the  same  was  to  be  found. 


bTUART 
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Bute. 


The  6th  interit^atory  was  as  follows :  **  Say  whether 
you  have,  before  putting  in  your  answer  and  examinatioa 
to  these  interrogatories,  made  yourself  or  caused  to  be 
made  by  others  and  whom,  any  and  what  search  into 
or  examination  of  the  several  accounts  and  books  of 
account  of  or  relating  to  the  said  partnership  which  com- 
menced in  the  year  1726,  now  in  your  possession,  cus- 
tody or  power,  or  in  that  of  your  solicitors  or  i^nts, 
solicitor  or  agent,  or  of  the  said  partnership  of  which 
you  are  now  a  member,  or  of  the  said  iV.  Wood,  or  any 
other  person  or  persons  as  agent  or  agents  of  the  said 
last-mentioned  partnership,  or  what  steps  you  have 
taken  to  enable  yourself  to  give  the  information  asked 
for  by  these  interrogatories/' 

The  Defendant,  in  answer  to  the  4th  interrogatory, 
said  that  he  had,  in  the  schedule  thereto  annexed,  set 
forth,  to  the  best  of  his  knowledge,  information  and  be- 
lief, a  full  and  true  and  particular  list  or  schedule  and 
description  of  all  and  every  the  books  of  account  of  or 
relating  to  the  partnership  which  commenced  in  the 
year  1726,  and  their  dealings  and  transactions  during 
the  years  1792, 1793  and  1704,  which  then  were  in  the 
office  at  Newcastle  belonging  to  the  Defendant  and  his 
co-partners,  and  which  books  were  not  in  the  possession 
or  power  of  the  Defendant,  but  of  him  and  his  two 
co-partners  jointly,  and  that  he  had  no  right  or  power 
to  remove  or  part  with  or  produce  the  same  or  any  or 
either  of  them  without  the  consent  or  authority  of  his 
co-partners ;  and,  save  as  appeared  thereby  and  by  the 
schedule  thereto,  the  Defendant  denied  that  any  ledger, 
day  book,  banker's  book,  bill  book  or  other  account  or 
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book  of  account  of  or  relating  to  the  co-partnership  ^^4*'     ^ 

and  their  dealings  and  transactions  during  the  years 
1702,  1793  and  1794,  was  then  or  ever  was  in  his  pos-  ^ 

session,  custody  or  power,  or  in  the  possession,  custody  Qutb. 

or  power  of  his  solicitors  or  agents,  solicitor  or  agent, 
or  of  the  partnership  of  which  the  Defendant  was  then 
a  member,  or  of  Nicholas  Wood,  or  any  other  person  or 
persons  as  agent  or  agents  for  the  last-mentioned  part- 
nership, or  which  contained  any  entry  or  entries  relating 
to  the  several  particulars  in  the  4th  interrogatory  men- 
tioned or  referred  to,  or  relating  to  any  of  such  particulars, 
or  which  contained  any  entries  or  entry  showing  or  tending 
to  show  the  quantity  of  coals  sold  by  each  of  the  fitters 
indebted  to  the  partnership  at  the  death  of  the  testator  in 
each  month  of  the  years  1792, 1798  and  1794  subsequent 
to  his  death,  or  the  price  at  which  such  coals  were  sold, 
or  the  bills  drawn  upon  or  sums  paid  by  such  fitters  to 
the  partnership,  during  each  of  those  months,  or  the 
state  of  the  accounts  of  each  of  the  said  fitters  with  the 
said  partnership  in  each  of  those  months,  or  the  divi- 
dends paid  to  the  late  Countess  of  Bute,  or  to  her  exe- 
cutors or  any  person  or  persons  on  her  or  their  account, 
in  respect  of  the  profits  made  by  the  partnership. 

In  answer  to  the  6th  interrogatory,  the  Defendant 
said  that  the  books  comprised  in  the  schedule  thereto, 
were  very  voluminous  and  the  accounts  therein  of  great 
length,  and  that  he  had  never  read  or  examined  any  <yr 
either  of  such  books  or  any  or  either  of  the  accounts  or 
entries  contained  therein  respectively  or  in  any  or  either 
of  them,  and  that  he  was  wholly  ignorant  of  such  books 
and  accounts  and  entries,  and  that  he  knew  not  and  was 
unable  to  set  forth,  as  to  his  belief  or  otherwise,  a  full, 
true  and  particular  schedule  or  copy  or  description  of 
all  and  every  the  entries  or  entry  (if  any)  contained  in 
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such  books  or  any  or  either  of  thern^  which  in  any  way 

related  to  the  several  particulars  and  matters  in  the  last 

preceding  interrogatory  more  particularly  mentionedi  or 

any  or  either  of  them,  or  by  which  the  truth  respecting 

the  same  might,  in  any  degree,  be  ascertained,  or  to  state 

with  reference  to  each  of  the  said  entries  (if  any)  in  what 

book  or  account  or  in  what  page  the  same  (if  any)  was  to 

be  found :  and  that  he  had  no  right  or  lawful  power  to 

set  forth  the  contents  of  the  books  mentioned  in  the 

schedule  thereto,  or  any  or  either  of  them,  or  any  part 

of  such  contents,  as  required  by  that  intem^tory, 

without  the  consent  or  authority  of  his  co^partners,  even 

if  he  knew  or  had  the  means  of  setting  forth  such  con- 

tents. 


In  answer  to  the  6th  interrogatory,  the  Defendant 
said  that  he  had,  before  putting  in  his  examination,  made 
or  caused  to  be  made,  by  his  solicitors,  an  inquiry  as  to 
the  number  and  nature  and  extent  of  the  books  and 
accounts  comprised  in  the  schedule  thereto,  and  he  had 
been  informed  and  he  believed  that  the  same  were  very 
voluminous  and  extensive;  but  that,  save  as  aforesaid, 
he  had  not,  before  putting  in  his  examination,  made 
himself  or  caused  to  be  made,  by  any  other  person,  any 
search  into  or  examination  of  the  several  accounts  and 
books  of  account,  mentioned  in  the  schedule  thereto, 
of  or  relating  to  the  partnership  which  commenced  in 
the  year  1726,  then  in  the  possession  or  power  of  this 
Defendant  and  his  co-partners  as  aforesaid,  or  taken 
any  steps  to  enable  himself  to  give  the  information  asked 
for  by  the  interrogatories. 


Mn  Stuart  and  Mr.  Parry,  for  the  Defendant  Lord 
Wharnclijffe,  said  that  the  right  to  enforce  the  setting 
forth  of  the  contents  of  a  document,  was  identical  with 
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In  a  case  where  a  party  sayS|  in  his  answer,  that  the 
book  in  question  is  not  in  his  possession,  but  is  in  the 
possession  of  himself  and  of  A.  and  B.,  and  that  they 
refuse  to  let  him  have  it ;  he  states  a  physical  impossi- 
bility to  give  the  information  required.  But  what  is  the 
difficulty  in  this  case  ?  For  I  confess  that  I  cannot  make 
it  out. 

(a)  1  Craig  &  PhilL  114.  (d)  4.  Clark  k  Fin.  570. 

(6)  AfUcy  p.  391;   and  1  (e)  i4Ve8.  an. 

Craig  &  Phill.  104.  (/)  16  Ves.  382. 
(c)  3  Madd.  432- 


Stuart 


the  right  to  enforce  the  production  of  the  document  itself :  1 841  • 

that  one  of  several  partners  could  not  be  compelled  to 
produce  the  books  of  the  partnership,  in  opposition  to 
the  wishes  of  his  co-partners  and  in  a  suit  to  which  they  Bute. 

were  not  parties ;  and,  consequently,  he  could  not  be 
compelled  to  set  forth  their  contents  :  that  the  contents 
of  the  books  were  as  much  the  property  of  the  co-part- 
ners as  the  books  were ;  and  it  would  be  absurd  to  hold 
that  a  partner  was  not  bound  to  produce  the  books,  but 
was  bound  to  make  a  copy  of  their  contents  and  give  it 
to  his  adversary,  without  the  consent  of  his  co-partners: 
that,  as  a  party  who  had  in  his  possession  a  document 
containing  a  confidential  communication,  could  not  be 
compelled  to  produce  it,  so  neither  could  he  be  com- 
pelled to  set  forth  its  contents.  Murray  v.  Walter  (a), 
Taylor  v.  Rundell  (ft),  Unsworth  v.  Woodcock  (c),  Lati- 
mer V.  Neate  {d),  Atkyns  v.  Wright  (e),  Somerville  v. 
Mackay  (f). 

The  Vice-chancellor  : 

I  do  not  see  how  the  inability  to  give  this  statement 
of  the  entries,  is  made  out. 
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1841.  Why  am  I  to  presume  that  this  partnership  is  unlike 

^    '        *      any  other  partnership,  and  is  so  constituted  as  that  one 
Stuart 

partner  may  not  take  a  copy  of  the  entries  in  a  book  be- 

^   '  longing  to  the  partnership  ? 

As  I  understand  what  is  stated  in  the  answer  to  the 
third  interrogatory,  it  is  this,  namely,  that  Lord  Wham" 
cliffe  and  his  co-partners  have  concurrently  given  orders, 
to  Wood,  their  agent,  not  to  allow  access  to  the  books 
and  accounts  of  the  partnership. 

Now,  so  far  as  the  circumstance  of  making  a  copy, 
can  be  identified  with  the  circumstance  of  production! 
the  two  things  would  be  subject  to  the  same  rule.     And 
if  you  state  a  case  in  which  it  appears  to  be  physically 
impossible  for  the  Defendant  alone  to  make  a  production, 
then  the  Court  says  that  it  can  make  no  order  on  him 
for  production.     So  where  a  copy  is  required  to  be 
made,  if  it  appear  that  the  Defendant  is  so  circum- 
stanced as  that  he  cannot  make  it,  of  course  the  Court 
would  not  order  him  to  do  that  which  is  impossible. 
But  is  it  represented,  on  this  examination,  that  it  is  im- 
possible ?     It  does  not  appear  to  me  that  ther^  is  any- 
thing like  it.    What  is  stated  in  the  answer  to  the  third 
interrogatory,  is  this :  *^  And  that  this  examinant  and 
his  co-partners  have  concurrently  given  directions,  to 
Nicholas  Wood,  not  to  produce  the  accounts  or  books  of 
accounts,  or  any  of  them,  to  any  person  whatever,  or 
allow  any  stranger  to  inspect  them  without  the  express 
direction  and  authority  of  this  examinant  and  his  co- 
partners."    But  can  the  Defendant,  by  joining  with  the 
other  two  partners,  make  the  matter  rest  on  the  con- 
currence of  the  three>  unless  he  can  show  that  he  had 
a  right,  himself,  as  against  the  plaintiff,  to  give  that 
authority  to  Nicholas  Wood  ?    There  is  no  pretence  for 
that. 
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Then,  what  is  said  in  answer  to  the  fifth  interrogatory,  1 841. 

k 

is  a  very  different  thing.  The  Defendant  first  states 
that  the  books  comprised  in  the  schedule,  are  very  vo- 
lumnious :  which  is  a  statement  that  has  no  reference  Bute. 

to  the  contents :  for  it  does  not  follow  that,  because  the 
books  are  voluminouSi  the  entries  are  voluminous ;  and, 
therefore,  the  statement  that  the  books  are  voluminous, 
is  merely  surplusage,  and  merely  put  in  to  mislead. 
Then  he  states :  **  That  he  has  no  right  or  lawful  power 
to  set  forth  the  contents  of  the  books  mentioned  in  the 
schedule  thereto,  or  any  or  either  of  them,  or  any  part 
of  such  contents  as  required  by  the  interrogatory,  with- 
out the  consent  or  authority  of  his  co-partners."     Now 
suppose  that  to  be  true ;  still  he  does  not  state  that  his 
co-partners  have  refused  to  give  their  consent :   and, 
therefore,  as  it  stands  on  his  own  answer  to  that  inter- 
rogatory, it  does  not  appear  that  he  is  unable  to  set 
forth  the  contents. 

Unless  a  physical  inability  is  made  out  on  the  an- 
swer, my  opinion  is  that  the  Court  must  hold  that  he 
is  bound  to  set  forth  the  contents. 
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16th  January.  DOBEDE  r.  EDWARDS.  ^ 

V ^ » 

Practice.         -wjrj 
Dismissal.        W  HEN  this  cause  came  on  to  be  heard|  it  was  found 

-;; —  to  be  defective  for  want  of  parties :  whereupon  it  was 

^n  order  was 
made  that  a        ordered  that  the  cause  should  stand  overi  with  liberty 

cause  should  to  the  Plaintiff  either  to  amend  or  to  file  a  supple- 
fS^rVto  uJI^'^  mental  bill,  within  a  month,  for  the  purpose  of  bring- 
Plaintiff  to  ing  the  absent  parties  before  the  Court ;  and,  on  his 

^"^"^th^^'^^d       ^^'^^^B  default  therein,  that  the  bill  should  be  dismis- 
on  his  making     ^^^  with  costs.    The  Plaintiff  having  made  default, 
default,  that 

be^dismisBed  ^^''  ^^^^^^^  obtained  an  order,  without  notice,  for 

with  costs.  The  dismissing  the  bill  with  costs.    The  registrar,  however. 

Plaintiff  made  being:  of  opinion  that  notice  of  the  application  ought  to 
default,  and  the  ,      \       *^ .  ,    ,.     j  ^    j  ^i         1 

Defendant  oh-    "^^®  "^^^  given,  declmed  to  draw  up  the  order. 

tained  an  order 

to  dismiss,  with-  rj^g  Vice-chancellor  was  inclined  at  first  to  agree 
out  notice.  ^^ 

Held  that  the      with  the  registrar ;  but,  afterwards,  directed  the  order 

order  was  re^-  to  be  drawn  up  :  saying  that  the  17th  General  Order  of 
^'  '  November  1831,  after  pointing  out  the  proceedings  to 
be  taken  by  a  Plaintiff  after  replication,  directed  that, 
if  he  should  make  default  therein,  then,  upon  applica- 
tion by  the  Defendant  upon  notice  of  motion,  the  Plain- 
tiff's bill  should  stand  dismissed  out  of  Court,  with 
costs,  unless  the  Court  shall  make  special  order  to  the 
contrary :  so  that  the  words  '  notice  of  motion',  were 
inserted  where  the  Court  thought  that  notice  ought  to 
be  given;  and,  therefore,  it  was  to  be  inferred  that 
where,  as  in  the  present  instance,  those  words  were  not 
introduced,  notice  of  the  application  for  the  order  need 
not  be  given. 
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BLATHWAYT  t>.  TAYLOR.  *  '843: 

19th  January. 

1  HE  bill  was  filed,  by  the  trustees  of  a  will,  against         Accoa>iL 
the  pecuniary  and  residuary  legatees,  praying  that  the        Practice. 
rights  of  the  Defendants  in  a  legacy  of  9,000  /.  and  in  if  the  cxecuioM 
the  residue^  might  be  ascertained   and  declared,  the  and  trustees  of 

plaintiffs  being  ready  to   act  as  the  Court  should  a  will,  file  a  bill 

D  ^  fQ|.  the  purpose 

direct*  of  having  ihe 

rights  of  ths 
The  bin  admitted  that  there  was  a  residue;  but  did   Defendants  in 

not  pray  or  contain  any  offer,  on  the  part  of  the  Plain-  certained,  with- 

tiffs,  to  have  the  accounts  of  the  personal  estate  taken,  out  either  pray- 
ing that  the 

Mr.  Anderdon  and  Mr.  Craig^  for  one  of  the  Defen*  perroiw? estate 
dants,  a  tenant  for  life  of  a  share  of  the  residue,  submit-  may  be  taken, 
ted  that  the  accounts  of  the  personal  estate  ought  to  be  ^^  ofi^ering  to 
taken,  in  order  to  ascertain  the  amount  of  the  residue.     ][)„(  adniittinff' 

that  there  is  a 

The  Plaintiffs,  by  their  counsel,  objected  to  the  ac-  residue ;  tlie 
^    V   .      X  t  Court  will  de- 

counts  being  taken,  ^^^^^  ^hc  riglits 

of  the  Defen- 
*  The  Vtce-Chancellor  held  that,  as  the  bill  admitted  dants  in  the  re- 

that  there  was  a  residue,  the  Court  would  decide  what  dh-gctinff^lie ' 

the  rights  of  the  parties  were  with  respect  to  it,  without  accounts  uF  the 

ascertaining  its  amount :  and  that  the  Defendants  were  Personal  estate 

.  ,    ,    ■  '  ^  ,  -  to  be  taken, 

not  entitled  to  have  the  accounts  of  the  personal  estate  although  the 

taken  m  this  suit,  but  must  file  a  bill  for  that  purpose.    Defendants 

apply,  at  the 

Mr.  Bethea  and  Mr,  Blunt,  for  the  Plaintiffs.  d^lccuJnt!^**'''' 

taken. 
Mr.  Wakefield,   Mr.  Burge,  Mr.  Koe,    Mr.    Teed^      ,^o  u\3  ^^^c^^^ 

Mr.  HM,  Mr.  Glasit  and  Mr.  W.  R.  Ellis,  for  De- 
fendants. 

Vol.  XI.  H  H 
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2d  and  34th 

December. 


Pleading. 


HODSON  V.  BALL.  ^ 

1 N  1835,  one  of  the  sons  of  John  Hodson  deceased, 
filed  a  bill  against  Robert  Richardson  and  John  Bally 
the  two  surviving  executors  and  trustees  of  John  Hod' 
son's  will|  and  also  against  the  representative  of  Eliza' 


Practice. 
Supple^nental 

nature  of  a  bill  ^^^*  Hodson  deceased ,  who  was  the  testator's  widow 
ofrevievo,  and  the  other  executor  and  trustee  of  his  will  and  had 
principally  acted  in  the  execution  and  performance  of 
the  trusts,  praying,  (amongst  other  things)  that  the 
trusts  of  the  will  might  be  carried  into  execution ;  that 
the  usual  accounts  might  be  taken  of  the  testator's  per* 
sonal  estate,  and  of  the  rents,  profits  and  proceeds  of 
the  sale  of  his  real  estates,  come  to  the  hands  of  the 
executors  and  trustees :  but  the  bill  did  not  charge  them 
with  having  been  guilty  of  wilful  neglect  or  default,  or 
pray  any  relief  against  them  on  that  ground ;  and,  con* 
sequently,  the  decree  in  the  cause,  which  was  pro- 
nounced in  June  1830,  was  in  the  form  usual  in  suits 
of  the  like  nature. 


A  legatees'  bill 
did  not  seek  to 
charge  the 
executors  for 
wilful  default, 
and  the  decree 
was  made  ac- 
cordingly. 
Afterwards  the 
Plaintiff  filed 
another  bill 
against  the 
same  Defend- 
ants, alleging 
that,  during  the 
prosecution  of 
the  decree,  he 
had  discovered 
that  the  execu- 
tors, in  various 


Whilst    the   decree   was    being  prosecuted  in  the 

Master's  oflSce,  Richardson  died  intestate,  and  his  sister, 

instance8(which  Elizabeth  Richardson,  took  out  administration  to  his 

he  stated)  had 

been  guilty  of     estate. 

wilful  default, 

and  praying  that  they  might  be  charged  accordingly.     Held  that 

the  latter  was  a  supplemental   bill   in   the  nature  of  a  bill  oC 

review ;  and,  as  it  had  been  filed  without  leave,  the  Court  ordered 

it  to  be  taken  off  the  file,  notwithstanding  it  was  regular  so  far  as 

it  stated  the  death  of  one  of  the  Defendants  to  the  original  bill, 

and  prayed  that  the  suit  might  be  revived  against  his  personal 

representative :  held  also  that  it  was  not  necessary  for  the  De* 

fendant  on  whose  behalf  the  motion  was  made,  to  serve  his 

Co-defendants  with  notice  of  the  motion. 


^  Py-^^ .  Ji 
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In  July  1841,  the  Plaintiff  filed  a  bill  against  EUza-  1841. 

beih  Richardson  and  the  surviving  Defendants  to  the 
original  suit,  which,  after  stating  the  proceedings  in  that 
suit,  alleged,  by  way  of  supplement^  that,  in  the  course  v^Ill 

of  the  proceedings  in  the  Master*s  office  under  the  de- 
cree, the  Plaintiff,  for  the  first  time,  discovered  that 
Itobert  Richardson  and  Ball,  as  well  during  the  life  of 
the  testator's  widow  as  after  her  decease,  had  repeat- 
edly interfered  and  acted  in  the  trusts  of  the  will  and  in 
the  management  of  the  trust  estate,  and  were  privy  to 
all  the  widow's  dealings  and  transactions  in  relation 
thereto :  that  she,  with  their  privity  and  consent,  had 
wasted  and  misapplied  the  testator's  estate ;  and  that 
they  had  been  guilty  of  culpable  laches  or  default,  and 
had,  thereby,  enabled^  and,  in  fact,  allowed  the  widow 
to  waste  and  misapply  the  estate  to  a  large  amount, 
and,  thereby,  had  rendered  themselves  personally  liable 
to  answer  and  account  for  all  the  monies  received  by 
her  in  respect  of  the  estate.    The  bill  prayed  that  the 
original  suit  and  the  decree  might  be  revived  against 
EUzaheth  Richardson,  and  that  the  Plaintiff  might  have 
the  benefit  thereof  against  all  the  Defendants ;  and  that 
it  might  be  declared  that,  in  taking  the  accounts  of  the 
testator's  estate,  his  widow  or  her  estate  ought  to  be 
charged  with  all  such  sums  of  money  belonging  to  the 
estate,  as,  but  for  her  wilful  neglect  or  default,  might 
have  been  received  by  her,  as  well  as  for  all  such  sums 
of  money  as  were  in  fact  received  by  her ;  and  that  her 
4«tate  ought  also   to  be  charged  with  interest  upon 
the  amount  of  all  sums  of  nooney  which  had  been 
wasted,  lost  or  improperly  retained  by  herj  and,  in 
case  the  Defendant,  S.  Bodson,  her  personal  represen- 
tative, should  not  admit  assets  to  answer  the  purposes 
afojresaid,  then  that  the  usual  accounts  might  be  taken 
of  her  estate ;  and,  in  case  it  should  appear  that  her 

H  H  2 
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1841.  assets  were  insufficient  to  answer  what  should  be  found 
due  from  her  estate,  then  that  it  might  be  declared  and 
decreed  that,  under  the  circumstances  therein  stated, 
the  Defendant  Ball  and  the  estate  of  Robert  Riehardr 
9on  ought  to  make  good  such  deficiency ;  and  that  it 
might  be  also  declared  that,  in  taking  the  accounts  of 
the  testator's  estate,  the  Defendant  Bidl  and  the  estate 
of  Robert  Richardson  ought  to  be  charged  with  all  such 
sums  of  money  as,  but  for  their  wilful  default  or  neglect, 
might  have  been  received  by  them  or  have  come  to  their 
hands  in  respect  of  the  testator's  estate,  either  in  the 
lifetime  of  his  widow  or  after  her  decease,  and  also 
with  interest  upon  all  such  sums  of  money  belonging  to 
the  estate  as  they  had  wasted  or  misapplied. 

The  last-mentioncd  bill  having  been  filed  without  the 
leave  of  the  Court,  a  motion  was  now  made,  on  behalf 
of  the  Defendant  Ball,  that  it  might  be  taken  off  the 
file,  for  irregularity. 

Mr.  G.  Richards  and  Mr.  PhxUips^  m  support  of  the 
motion,  said  that  the  bill  in  question  sought  to  vary  the 
decree  of  June  1839,  and,  therefore,  it  was  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  and  the 
Plaintiff  had  acted  irregularly  in  filing  it  without  having 
previously  obtained  the  leave  of  the  Court :  Anon  (11), 
Wortley  v.  Birkhead  (6),  Young  v.  Keighly  (c) ;  that  the 
Plaintiff,  by  inspecting  the  documents  which  were  men- 
tioned in  the  schedule  to  S.  Hmiion's  answer,  might  have 
obtained  all  the  information  which  formed  the  ground  of 
the  bill  in  question,  and  which,  he  alleged,  did  not  come 
to  his  knowledge  until  after  the  decree  had  been  carried 

(a)  2  P.  \V.  383;  and  5ef  Mitf.  Plead.  91,  4th  edit. 
(^)  3  Alk.  S09.  (c)  16  Vc8.  348. 
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into  the  Master*^  office :  and  ^that  the  proper  coursei  in  1841. 

a  case  of  this  nature,  was  to  move  that  the  bill  might 
be  taken  off*  the  file:   Perry  v.  PAelips  (d)\  Partridge 


UODSON 


V.  Usbome  {e) ;    The  Attorney-General  v.  The  Fishmon"  Ball. 

gers^  Company  (f) ;  Miliigan  ▼•  Mitchell  (g) ;  Colchugh 
y.  Evam  (A) ;  Crompton  v.  Wombwell  (f ) ;  Story  on  Plead.^ 
p.  270,  note. 

Mr.  Wakefield  and  Mr.  Mylnej  for  the  Plaintiff',  said 
that  the  bill  was  neither  a  bill^of  review  nor  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  as  it  did 
not  seek  to  alter  a  single  letter  of  the  decree ;  but  its 
object  was  to  obtain  relief  in  addition  to  that  which  was 
given  by  the  decree :  Mitf.  Plead,  pages  83  and  84, 
edition  4th :  that,  at  all  events^  the  bill  was  regularly 
filed  so  far  as  it  was  a  bill  of  revivor;  and  that  the 
Court  might,  at  the  hearing,  dismiss  so  much  of  it  as 
was  supplemental ;  but  could  not  order  it  to  be  taken 
off*  the  file,  more  especially  as  the  other  Defendants 
had  not  been  served  with  notice  of  the  motion. — [The 
Vice-chancellor:  One  Defendant  may  apply  against 
the  Plaintiff*,  without  serving  the  other  Defendants,  with 
notice  of  the  application.] 

With  respect  to  the  cases  which  had  been  cited,  the 
PlaintiflTs  counsel  said  that  in  the  anonymous  case  in 
Peere  Williams,  not  a  single  fact  was  stated,  and  the 
motion  to  dismiss  the  bill,  did  not  succeed :  that  Young 
V.  Keighly  did  not  apply^  as  it  was  an  application  for 
leave  to  file  a  bill  of  review,  and  not  to  take  a  bill  of 

(d)  17  Ves.  173;  see  176.  (^)  1  Myl.  &  Cr.  433;  scg 
183,184.  447. 

(e)  5  Ru8$.  195.  (h)  Ante,  Vol.  IV.  p.  76. 
(/)  4  Myl.  &  Cr.  I.  (f)  Ibid.  Gi8. 
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1841.         review  off  the  file  because  it  had  been  filed  without  the 
'        '  leave  of  the  Court :  that  the  passage  in  Lord  Etdon^s 

HoDsoF       judgment  for  which  Perry  v.  Phelips,  had  been  cited, 
o    '  ''or,  as  in  the  late  case  of  Your^  v.  Keighly,  to  an 

application  that  it  may  be  taken  off  the  file/'  was  clearly 
a  mistake ;  for  the  application  in  Young  v.  Keighfyf  was 
for  leave  to  file  a  bill  of  review :  that  Wortley  v.  Birkkead 
and  Partridge  v.  Usbome,  were  in  the  Plaintiff's  favour ; 
for  they  showed  that  the  proper  course  was  to  demur  to 
the  billf  and  not  to  move  that  it  might  be  taken  off  the 
file  :  that,  in  The  Attomey^General  v.  The  Fishnumgers* 
Company f  Lord  Cottenham  did  not  say  that  leave  was 
necessary  to  file  a  supplemental  bill  for  the  purpose  of 
putting  new  matter  in  issue,  but  stated  the  proposition 
hypotheticaHy  (A) :  that,  in  Milligan  v.  Mitchell,  the  cause 
was  in  so  advanced  a  stage  that  the  bill  could  not  be 
amended  without  leave ;  and  leave  was  given  to  amend, 
but  by  adding  parties  only ;  the  Plaintiff,  however,  intro- 
duced new  matter  into  the  bill;  and  the  bill  was  ordered 
to  be  taken  off  the  file,  because  he  bad  amended  bis  bill 
to  an  extent  which  the  permission  given  him  did  not  vrar- 
rant :  that  Crompton  v.  Wombwell  was  in  the  Plaintiff's 
favour,  for  there  the  supplemental  bill  did  not  seek 
to  make  a  new  or  different  ease,  and,  on  that  ground, 
the  demurrer  to  it  was  overruled:  that  Colclough 
V.  Evans  did  not  apply,  as  the  supplemental  bill  in  that 
ease,  sought  to  change,  entirely,  the  issue  raised  by  the 
original  bill,  and,  on  that  ground,  the  demurrer  to  it 
was  allowed. 

Mr.  G.  Richards  replied* 


(k)  See  4  Myl.  &  Cr.  p.  9  &  10. 
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The  Vice-Ch A  ncellor  :  '  841 . 

V  ^ 

In  this  case  a  motion  was  made,  by  the  Defendant        Hodson 
Ball,  to  take  a  bill  off  the  file  for  irregularity.    The  ^^ 

irregularity  alleged  was  that,  in  substance,  the  bill  was  Ball. 

a  supplemental  bill  in  the  nature  of  a  bill  of  review. 
The  motion  was  opposed  on  two  grounds.  First,  that  it 
was  not  a  supplemental  bill  in  the  nature  of  a  bill  of 
review ;  and,  secondly,  that,  if  it  were,  the  form  of  the 
application  was  wrong. 

Now  whether  it  is  or  is  not  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  depends  on  what  is  contained 
in  it. 

The  original  bill,  as  appears  on  the  face  of  the  bill  in 
question,  was  filed  by  a  person  who  claimed  under  the 
will  of  John  Hodson ;  and  Ball,  the  party  who  makes  the 
application,  and  a  person  of  the  name  of  Richardson,  were 
made  Defendants  to  it ;  and  it  asked  an  account,  as  far 
as  they  were  concerned, of  the  testator's  personal  estate. 
It  appears  that  some  supplemental  bills  and  bills  of  re- 
vivor were  subsequently  filed,  which  did  not  afiect  Ball. 
Then  a  decree  was  made,  in  the  year  1830,  which  di- 
rected, in  the  common  form,  that  an  account  should  be 
taken  of  the  personal  estate.  By  the  words  **  common 
form,"  I  mean  the  decree  did  not  direct  the  account  to  be 
taken  with  a  view  to  make  the  accounting  parties  respon- 
sible for  what  they  might  have  received  but  for  their 
wilful  default.  Then  the  Plaintiff  filed  the  bill  in  ques- 
tion, and,  after  stating  those  matters,  he  alleges  in  it 
that,  after  the  decree,  he,  for  the  first  time,  discovered, 
contrary  to  what  he  had  before  supposed,  certain  circum- 
stances, which  appear  to  be  such  as,  if  they  were  made 
out,  would  have  justified  a  decree  in  the  terms  of  making 
the  executors  responsible  for  what,  but  for  their  wilful 
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1 841  •  default,  they  might  have  received.    Then,  though  no  ex- 

pression is  used,  such  as, '  review/  yet  the  bill  proceeds 
to  ask,  as  far  as  Ball  is  concerned,  that,  on  taking  the 

Ball.  accounts,  Ball  and  the  estate  of  Richardson,  who  had  pre- 
viously died,  ought  to  be  charged  with  all  such  sums  of 
money  as,  but  for  their  wilful  default  or  neglect  respect* 
ively,  might  have  been  received  by  them.  And  it  also 
prays  that  they  may  be  made  responsible  for  so  much  as 
the  estate  of  Elizabeth  flodson,  their  co-executriz,  may 
prove  deficient  to  answer  what  may  be  found  due  in 
respect  of  her  default  and  mismanagement  of  the  testa- 
tor's estate.  In  effect,  therefore,  tliis  bill  does  ask  that 
a  decree  may  be  made,  which  is  inconsistent  with  the 
original  decree;  and,  therefore,  although  it  does  not 
mention  the  term,  *  review,'  yet  it  is,  to  all  intents  and 
purposes,  a  supplemental  bill  in  the  nature  of  a  bill  of 
review;  and,  consequently,  it  ought  not  to  have  been 
filed  without  the  leave  of  the  Court ;  and  the  leave  of  the 
Court  was  never  asked. 

The  only  point  that  remains  to  be  considered,  is 
whether  the  application  is  right  in  point  of  form?  Now 
it  is  observable  that  th^  present  Lard  Chancellor,  when 
he  gave  judgment  in  that  very  singular  case  of  Partridge 
V.  Usbome,  says,  speaking  of  the  case  of  Palmes  v. 
Danby,  which  was  decided  in  1795 :  ''  Since  that  time — 
a  period  of  more  than  a  century — it  does  not  appear  that 
there  are  any  other  decisions  relative  to  the  point  (J)/* 
that  is,  the  filing  of  a.  bill  of  review.  So  that,  in  no 
instance  for  above  one  hundred  years,  has  the  rule,  in 
this  respect,  been  dispensed  with.  It  is  certainly  true 
that  very  little  in  the  way  of  decision  is  to  be  found 
respecting  bills  of  review,  after  a  period  of  nearly  a  cen- 

(/)  5  Ru8B.  249. 
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tury  back;  and,  therefore^  a  question  might  well  arise 
as  to  what  is  the  proper  course  to  be  pursued. 

Now  Lord  Eldon,  in  the  case  of  Perry  y.  Phelips, 
has  certainly  expressed  his  opinion  as  to  what  the  course 
of  proceeding  ought  to  be ;  although  I  admit  that  the 
observation  which  Mr.  Wakefield  made,  when  that  case 
was  mentioned,  is  correct,  namely,  that  there  has  been 
a  mistake  made  either  by  Lord  Eldon,  with  reference  to 
what  had  been  done  in  Young  v.  Keighly,  or  by  the  Re- 
porter. There  is  however  no  ground  for  supposing  that 
Lord  Eldon  did  not  say :  ''  It  must  be  open  to  plea  or 
demurrer,  if  known  to  the  forms  of  the  Court;  or,  as  in 
the  late  case  of  Youjig  v.  Keighly,  to  an  application  that 
it  may  be  taken  off  the  file."  In  Partridge  v.  Usborne 
there  had  been  a  discussion,  before  the  Lord  Chancellor^ 
whether  or  not  there  should  be  leave  given  to  file  a 
supplemental  bill  in  the  nature  of  a  bill  of  review.  The 
Lord  Chancellor  reserved  his  judgment  upon  the  point ; 
and,  before  he  had  decided  it,  the  Plaintiff  took  upon 
himself  to  file  a  supplemental  bill  in  the  nature  of  a  bill 
of  review ;  whereupon  a  motion  was  made  that  that  bill 
might  be  taken  off  the  file.  Now  I  observe  that,  through- 
out the  argument  which  was  adduced  on  the  part  of  the 
Plaintiff  against  that  motion,  it  is  not  once  suggested 
that  the  motion  itself  was  wrong  in  point  of  form ; 
and,  when  the  Lord  Chancellor  gives  his  judgment  upon 
the  motion,  he  throws  out  not  one  word  indicating  an 
opinion  that  the  motion  was  wrong  in  point  of  form ; 
and,  therefore,  I  conceive  that  the  course  that  was 
adopted  by  the  parties  in  Partridge  v.  Usborne^  as  well 
as  the  expression  of  Lord  Eldon,  do  warrant  the  appli- 
cation, namely,  to  take  the  bill  off  the  file. 

In  the  course  of  the  argument  reference  was  made  to 
an  anonymous  case  in  2  P.  W,  page  383 ;  but  which 


1841. 
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Davies  v 
Larmar. 


tarns  out  to  be  Dcw»  v.  Larmar ^  argued  on  the  3d  of 
June  1726.  The  report  in  Pe^re  WilUams,  commences 
with  a  dissertation,  by  the  Reporter,  on  the  state  of  the 
law ;  then  he  says :  "  But  in  the  present  case,  the  Plain- 
tiff having  deposited  the  50  /.,  and  annexed  an  affidavit, 
to  the  bill,  that  the  deed  on  which  the  bill  of  review  was 
founded,  did  first  come  to  the  Plaintiff's  knowledge  after 
the  pronouncing  the  decree,  the  Court  allowed  the  bill 
of  review,  upon  the  Plaintiff  paying  the  costs  of  the 
Defendants'  motion,  which  was  to  dismiss  the  bill  for 
that  it  was  filed  without  the  leave  of  the  Court"  It 
was  said  that  that  was  not  correct.  But  I  have  procured 
a  copy  of  the  order  in  that  case,  which  was  made  by 
Lard  Chancel/or  MactlcffifM  on  the  3d  of  June  1725, 
and  it  appears  to  be  this :  ''  Upon  opening  of  the  mat- 
ter this  present  day  uato  this  Court  by  Mr.  Lutwich, 
being  of  the  Defendants'  counsel,  in  the  presence  of  Mr. 
Attorney-general,  and  Mr.  Williams,  of  counsel  for  the 
Plaintiff,  it  was  alleged  that  the  Defendants  having 
obtained  a  decree  against  the  Plaintiff,  touching  the 
matters  in  question,  the  Plamtiff,  to  delay  the  said  Defend- 
ants' receiving  the  benefit  thereof,  exhibited  an  original 
bill  against  the  Defendants,  thereby  seeking  to  impeach 
the  said  decree,  which  being  contrary  to  the  rules  of  the 
Court,  the  said  Defendants  put  in  a  demurrer  thereto, 
which  on  arguing  was  allowed.  That  the  Plaintiff,  on 
pretence  of  a  discovery  of  new  matter,  has  since  exhi- 
bited a  bill  of  review,  against  the  Defendants,  and  has 
deposited  the  sum  of  50  Z.  with  the  Registrar,  according 
to  the  rule,  but  did  not,  before  the  exhibiting  such  bill, 
obtain  an  order  for  leave  to  bring  the  same,  which  he 
ought  to  have  done :  therefore,  and  for  that  the  Plaintiff 
hath  not  paid  the  Defendants  the  5  /•  for  the  costs  of 
their  said  demurrers  being  allowed,  and  in  regard  the 
said  bill  is  brought  only  to  delay  and  harass  the  said 
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Defendants,   it  was  prayed  that  the  Plaintiff's  said  i84i> 

bill  of  review  may  stand  dismissed  with  costs.  Where- 
upon and  upon  hearing  the  Plaintiff's  counsel  and  of 
what  was  alleged  on  both  sides,  it  was  ordered  that^  upon  Ball. 

the  Plaintiffs  paying  unto  the  Defendants  the  said  5  /. 
costs  of  allowing  their  demurrer,  and  40  «•  for  the  costs 
of  this  motion,  the  Plaintiff  be  at  liberty  to  proceed  on 
the  said  bill  of  review  (m)"  Now  that  plainly  shows 
that  the  Lord  Chancellor  thought  that  the  Defendants 
bad  a  case  for  making  the  motion.  Something  also 
must,  of  course,  have  happened,  which  is  not  apparent,  in 
consequence  of  which,  after  the  Defendants  had  been 
paid  the  costs  of  their  motion  by  the  Plaintiff  (which 
is  an  admission  that  the  motion  was  right  at  the  time 
when  notice  of  it  was  given),  the  Court  thought  proper 
to  hear  the  cause. 

Now  it  should  be  recollected  that  the  practice  has 
been  of  late,  in  various  instances  where  a  bill  has  been 
filed  irregularly,  to  move  that  it  may  be  taken  off  the 
file :  and  there  is  this  difference  between  moving  to  dis- 
miss, as  in  the  case  of  Davies  v.  Larmar,  and  the  pre- 
sent application  (which  is  to  take  the  bill  off  the  file), 
that  the  Courtis  in  the  habit,  according  to  modem  prac- 
tice, of  allowing  a  bill  to  be  dismissed  with  costs  after 
it  has  been  regularly  filed  and  something  has  happened 
subsequently  which  makes  it  impossible  that  the  suit 
should  go  on ;  as,  for  instance,  in  the  case  of  a  bill 
which  is  not  duly  prosecuted  ;  although  it  is  admitted  to 
have  been  rightly  filed,  yet,  if  it  be  not  duly  prosecuted, 
then  the  application  is  to  dismiss  it  with  costs.  But, 
in  a  case  where  a  bill  has  been  filed  without  the  leave 
of  the  Court,  or  rathr  I  should  say  against  the  leave 

(i9i)  Reg.  Lib.  (A.)  1724,  fol.  476. 
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of  the  Court  or  inconsistent  with  the  leave  of  the  Coort, 
as  in  the  case  where  the  Court  has  given  special  leave 
to  amend  and  a  bill  has  been  filed,  not  according  to  the 
permission  but  embracing  other  objects  and  introducing 
other  things  than  were  comprehended  in  the  leave, 
there  the  practice  is  to  move  that  it  be  taken  off  the 
file,  for  irregularity. 


I  cannot  but  think,  therefore,  that,  in  substance,  the 
practice  which  the  Defendant  contends  for,  is  supported 
by  the  case  of  Davie$  v.  Lamar ;  and  that  the  opinion 
of  Lord  Eldon,  coupled  with  what  took  place  in  the  case 
of  Partridge  v.  Vsbome,  is  quite  suflScient  to  warrant 
me  in  saying  that  the  present  application  ought  to  be 
granted. 

My  opinion,  therefore,  is  that  the  Defendant's  case  is 
right,  in  substance,  and  that  his  application  is  right  in 
point  of  form.  Consequently  the  bill  must  be  taken  off 
the  file,  and  the  Plaintiff  must  pay  the  costs  of  the 
motion  *. 


♦  A  Binned.    See  1  Tmu.A  PhilU  177* 
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BLUNDELL  r.  GLADSTONE.  »84i : 

sythy  sgtb, 

g^  and 

Charles  Robert  Blundell  Esq.,  by  his  will  dated  30th  March. 
the  28th  of  November  1884,  crave  certaiu  manors  and 

other  hereditamenfi3  in  Lancashire,  to  John  Gladstonef  Construction. 

Robert  Gladstone  and  Thomas   Robinson,   their  heirs  Mistake. 

and  assigns :    "  Upon  trust  to  permit  and   suffer  the  Misnomer. 

second  son  of  Edward  Weld  ofLulworth  in  thecountif  Testator  de- 

of  Dorset  esq.,  to  occupy  and  enjoy  the  same,  and  ^'»®d  his  estates 

to  take,  to  his  own  use,  the  rents  and  profits  thereof,  of  ^^m.^  lyekL 

for  and  during  his  natural  life,  without  impeachment  of  of  Lukoorth, 

waste,  and,  from  and  after  bis  decease,  then  upon  trust  ®*5*  ^®''  ^"  j^®» 
'  -,.,,  ^*'h  remainders 

for  the  first  and  every  other  son  of  the  said  second  son  to  his  sons, 

of  the  said  Edward  Weld,  severally,  successively  and  successiveljr,  in 

t&il  m&lG  with 

in  remainder,  one  after  another  according  to  the  pri-  ^^^  remainders 

ority  of  their  respective  births,  and  the  heirs  male  of  the  to  the  third  and 

body  and  respective  bodies  of  every  such  son ;  and,  for  ^]^^l^^\ 

default  of  such  issue,  upon  trust  for  the  third  and  every  orUie  said  Ed^ 

other  son  and  sons  (except  the  eldest)  of  the  said  Ed^  ^^d  Weld,  and 
J  TIT- 1 J  11  .1  1  •  -J        their  sons,  with 

ward  Weld,  severally,  successively  and  m  remamder,  remainders  to 

one  after  another  according  to  the  priority  of  their  re-  the  first  and 

other  sons  of 
each  brother  {except  the  eldest  brother)  of  the  said  Edward  Weld, 
successively,  in  tail  male,  with  remainders  to  the  second  and  other 
sons  (except  the  eldest)  of  Lady  Stourtm,  one  of  the  sisters  of  the 
said  Edward  Weld,  successively,  in  tail  male. 

The  will  was  dated  in  1834,  and  the  testator  died  in  1837. 
There  was  not,  either  at  the  date  of  the  will  or  at  the  testator's 
death,  any  such  person  as  Edward  Weld  of  Lulworth ;  but  it  ap- 
peared, from  eviaence  as  to  the  state  of  the  Weld  family,  that 
Joseph  Weld  was  then  the  possessor  of  Luhoorth  ;  that  he  had  an 
elder  brother  named  Thomas,  and  had  had  another  brother,  Ed» 
toard,  older  than  himself,  who  died  a  bachelor  in  1796;  that  he 
had  two  sons,  Edward  Joseph,  his  eldest,  and  Thomas,  his  second 
son  ;  and  that  Lady  Stourton  was  his  sister.  The  question  was, 
whether  the  second  son  of  Joseph^  or  of  Edward,  or  of  Edward 
Joseph,  was  intended  to  be  the  object  of  the  first  devise.  The 
Court  decided  in  favour  of  the  second  son  o£  Joseph,  ^/^y/^j^.y^ 


^   5-:^^ '^  .^>if? 


/3  .i^.^'y'. 
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spective  births,  and  for  the  male  issue  of  each  such  son, 
in  tail  male^  but  in  as  strict  settlement  on  each  such 
son  and  his  respective  male  issue  in  tail  male,  as  the 
rules  of  law  or  equity  will  allow  ;  and,  for  default  of 
such  issue,  upon  trust  for  the  first  and  every  other  son 
of  each  brother,  (except  the  eldest  brother)  of  the  said 
Edward  Weld,  severally,  successively  and  in  remainder, 
one  after  another  according  to  the  priority  of  the  re- 
spective birth  of  such  son  and  sons,  and  for  the  male 
issue  of  each  such  son  in  tail  male,  the  son  and  sons  of 
the  elder  of  such  brothers  of  the  said  Edward-  Weld 
and  his  and  their  respective  male  issue  being  preferred 
to  and  taking  before  the  son  and  sons  of  the  younger 
of  such  brothers  of  the  said  Edward  Weld,  but,  never- 
theless, in  as  strict  settlement  on  every  such  son  re- 
spectively and  his  male  issue  in  tail  male,  as  the  rules 
of  law  or  equity  will  allow ;  and,  for  defiiult  of  such 
issue,  upon  trust  for  the  second  and  every  other  son 
and  sons  (except  the  eldest)  of  Lady  Siourton,  the  wife 
of  the  right  honourable  William  Lord  Stovrton  and  one 
of  the  sisters  of  the  said  Edward  Weld,  successively 
and  in  remainder,  one  after  another  according  to  the 
priority  of  their  respective  births  and  the  issue  male  of 
each  such  son  in  tail  male,  but  in  as  strict  settlement  on 
every  such  son  and  his  respective  male  issue  in  tail 
male,  as  the  rules  of  law  or  equity  will  allow ;  and,  for 
debult  of  such  issue,  upon  trust  for  the  first  and  other 
son  and  sons  of  all  the  other  sisters  of  the  said  Edward 
Weld,  severally,  successively  and  in  remainder,  one 
after  another,  according  to  the  priority  of  the  respective 
birth  of  such  son  and  sons,  and  for  the  male  issue  of 
each  such  son,  in  tail  male,  the  son  and  sons  of  the 
elder  of  such  sisters,  and  his  and  their  respective  male 
issue  being  prefi^rred  to  and  taking  before  the  son  and 
sons  of  the  younger  of  such  sisters  of  the  .said  Edward 
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Weld,  but,  nevertheless,  in  as  strict  settlement  on  every 
such  son  successively  and  his  respective  male  issue  in 
tail  male,  as  the  rules  of  law  or  equity  will  allow ;  and 
for  default  of  such  issue,  upon  trust  for  the  first  and 
other  son  and  sons  of  the  eldest  and  every  other  daugh- 
ter and  daughters  in  succession  of  the  said  Edward  Weldj 
severally,  successively  and  in  remainder,  one  after  an- 
other according  to  the  priority  of  the  respective  birth  of 
such  son  and  sons,  and  for  the  male  issue  of  each  such 
son,  the  elder  daughters' son  and  sons,  and  his  and  their 
male  issue,  being  preferred  and .  taking  before  every 
younger  daughter's  son  and  sons,  but,  nevertheless,  in 
as  strict  settlement  on  each  such  son  and  his  male  issue 
in  tail  male  as  the  rules  of  taw  or  equity  will  allow ;  and, 
for  default  of  such  issue,  upon  trust  for  Henry  Mosiyn,  of 
Usk  in  the  county  of  Monmouth,  solicitor,  for  his  life ; 
and,  after  his  decease,  upon  trust  for  the  first  and  every 
other  son  of  the  said  Henry  Mostyn,  severally,  succes- 
sively and  in  remainder  one  after  another  according  to 
the  priority  of  their  respective  births,  and  the  heirs  male 
of  the  body  of  every  such  son  lawfully  issuing." 


1841. 
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The  testator  then  directed  that  the  person  for  the  time 
being  beneficially  entitled  to  the  actual  possession  of  his 
real  estates  under  the  trusts  aforesaid^  should  reside  in 
his  mansion-house,  and  keep  the  same  and  the  gardens, 
hot'houses  and  appurtenances  in  good  repair  and  con- 
dition, and  should,  immediately  on  coming  into  posses- 
sion, or,  if  then  under  age,  within  one  year  after  being  of 
age,  take  the  name  and  arms  of  Blundell ;  and  that  his 
furniture,  plate,  linen,  china,  glass,  can^ages,  statues 
&c.,  should  be  held,  by  his  trustees,  as  heir-looms. 


The  testator  died  on  the  30th  of  October  laai. 
Vol.  XI.  1  1 
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There  was  no  person,  either  at  the  date  of  the  will 
or  at  the  testator's  death,  who  correctly  answered 
the  description  of:  ''  Edward  Weld  of  Lulworthf*  as 
will  be  perceived  on  referring  to  the  pedigree.  The 
person  who  was  in  possession  of  Luhoorth  at  both  those 
perioda,  was  named  Joseph  Weld.  His  eldest  son  was 
named  JEdward  Joseph,  but  commonly  used  and  was 
known  by  the  name  of  Edward  only.  His  second  sob 
was  named  Thomas  and  was  the  Plaintiff  in  the  suit. 
He  had  taken  the  name  of  Blundell,  in  compliance  with 
a  direction  in  the  will. 

In  support  of  the  Plaintiff's  case,  it  was  proved  that 
the  testator,  when  he  gave  his  solicitor  instructions  to 
prepare  his  will,  called  the  possessor  of  Ltdworth  by 
the  name  of  Edward  Weld ;  and  that  he  was  but  imper* 
fectly  acquainted  with  the  christian  names  of  the  mem- 
bers of  the  Weld  family ;  that,  in  the  course  of  conver- 
sations  which  took  place  between  him  and  certain  of 
the  other  witnesses  as  well  prior  as  subsequent  to  the 
date  of  his  will,  he  repeatedly  called  the  possessor  of 
Lulworth  by  the  name  of  EJtrard;  and  that,  in  1836 
or  1837,  he  told  one  of  the  witnesses  that  he  had  left 
his  real  estates  to  the  second  son  of  Edward  Weld  of 
Lulworth  Castle,  in  life  rent,  and  stated  that  he  had 
never  seen  the  second  son^  and  did  not  know  his  chris- 
tian name*. 

The  sanity  of  the  testator  having  been  called  in  ques- 
tion, an  issue,  devisavit  vel  non,  was  directed  at  the 
hearing  of  the  cause;  and,  the  jury  having  found  in 

*  Other  parts  of  the  evidence  are  either  stated  or  alluded  to 
in  the  argument.  The  Vice-chancellor^  however,  decided  the 
case  on  the  expressions  used  in  different  parts  of  the  will,  with- 
out regard  to  any  portion  of  the  evidence,  except  that  which 
showed  the  state  of  the  I  Veld  family  at  the  date  of  the  wUI. 
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the  affirmative,  the  cause  now  came  on  to  be  heard  on 
the  equity  reserved. 

The  principal  question  was :  Who  was  intended,  by 
the  testator,  to  be  the  object  of  the  first  trust  in  his 
will. 

Mr.  Jacob  and  Mr.  Mdcdotmell,  for  the  Plaintiff: 

There  was  no  member  of  the  Weld  family  whose 
name  was  Edward,  except  an  elder  brother  of  Joseph 
the  present  possessor  of  Lulworth.  He,  however,  died 
in  1796,  which  was  nearly  40  years  before  the  will  was 
made.  Moreover,  he  had  no  issue  ;  and,  as  he  intended 
to  become  a  priest  of  the  Romish  church,  there  was  no 
probability  of  his  having  issue.  He,  therefore,  could 
not  be  the  person  whose  second  son  was  intended  to  be 
the  first  equitable  tenant  for  life  under  the  will. 

Neither  could  Edward  Joseph  Weld  be  that  person : 
for,  in  the  first  place,  he  does  not,  accurately,  answer 
the  description  of  Edward  Weld  of  Lulworth;  inas- 
much as  his  name  was  Edward  Joseph  and  not  Edward, 
and  he  was  not  the  possessor  of  Lulworth,  Secondly : 
the  first  trust  in  the  will,  was  intended  to  take  effect 
in  possession ;  but  Edward  Joseph  Weld  was  a  bache- 
lor at  the  testator's  death.  Thirdly :  Lady  Stourton  is 
mentioned,  in  the  will,  as  being  the  sister  of  the  person 
whose  second  son  was  to  be  the  first  cestui  que  trust. 
Now  Lady  Stourton  is  the  aunt  and  not  the  sister  of 
Edward  Joseph  Weld,  Fourthly  :  the  same  person  is 
mentioned  as  having  an  elder  brother^  but  Edward 
Joseph  Weld  never  had  an  elder  brother. 

Joseph  Weld  answers  the  description,  in  every  par- 
ticular,  except   that  he  is  called  Edward  instead  of 
Vol.  XL  k  k 


1841. 
Blundell 

V. 

Gladbtonk. 


472 


CASES    IN   CHANCERY. 


1841. 

Blundell 
f. 

GXiADSTOKB. 


Joseph  ;  which  is  clearly  a  mistake.  He  was  the  pos- 
sessor of  Lulworth :  he  had  a  second  son  living  at  the 
date  of  the  will  and  at  the  testator's  death :  Lady 
Stourton  was  his  sister ;  and  he  had  an  elder  brother 
living  at  the  date  of  the  will,  {namely,  7%oiita<  Wtld^ 
the  Cardinal. 


The  evidence  that  has  been  given  for  the  Plaintiff, 
and,  especially,  the  evidence  of  what  the  testator  said 
to  his  solicitor  when  he  gave  instructions  for  his  will, 
puts  the  question  beyond  all  doubt  The  following  cases 
show  that  evidence  of  conversations  and  other  matters 
dehors  the  will,  is  admissible  to  show  what  the  testator 
meant,  where  there  is  either  no  person  who  correctly 
answers  the  description  of  the  devisee  or  legatee,  or  no 
property  which  accurately  corresponds  with  that  which 
the  will  purports  to  dispose  of.  Pitcaim  v.  Ogbourne 
(a);  Beaumont  v.  Fell  {b);  Stockdale  v.  BusJtby  (c); 
Dowset  V.  Sweet  (d) ;  Parsons  v.  Parsons  (e) ;  Day 
V.  Drig  (/) ;  Door  v.  Geary  (g) ;  Dobson  v.  Waterman 
(A) ;  Penticost  v.  Ley  (i) ;  Garvey  v.  Hibbert  (*) ;  Doe 
V.  Martin  (/) ;  Lowe  v.  Lord  Huntingtower  (m) ;  Doe 
V.  Jersey  (n)  ;  Doe  v.  Huthwaite  (0.) 

Mr.  Macdonnell  cited  Heming  v.  Whittam  (p) ;  Her- 
bert V.  Reid  (q) ;  Thomas  v.  Steward  (r.) 


(a)  «  Vez.  375. 

(b)  s  P.  W.  141. 

(c)  19  Ves.  381. 

(d)  Ambl.  175. 

(c)  1  Ves.  jun.  266. 
(/)  1  P.  W.  286. 
(g)  1  Vez.  255. 
(h)  3  Ves.  308,  n. 
(t)  2  Jac.  &  Walk.  207. 


(k)  19  Ves.  125. 
(/)  4  Barn.  &  Add.  771. 
(m)  4  Russ.  539,  n. 
(«)  3  Bam.  &  Ores.  870. 
(0)  3  Bam.  &  Aid.  632. 
(p)  Antey  Vol.  H.  p.493' 
(g)  16  Ves.  481. 
(r)  7  T.  R.  144,  n. 
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Mr.  Knight  Bruce  and  Mr.  Witham^  for  the  junior 
branches  of  the  Weld  family  and  some  of  the 
other  parties  entitled  in  remainder  under  the 
will: 

At  the  date  of  the  will  there  was  no  such  person  in 
existence  as  Edward  Weld  of  Lulworth.  The  testator 
could  not  have  meant  Edward  Joseph  Weld;  for  he 
had  no  elder  brother,  nor  any  sister  who  was  the  wife  of 
William  Lord  Stourtan. 

The  testator  makes  the  second  son  of  Edward  Weld, 
tenant  for  life  of  his  estates:  and  the  Court  must 
assume  that  he  meant  an  existing  person :  otherwise  he 
would  be  violating  a  rule  of  law.  The  other  parts  of 
his  will  show  that  he  did  not  contemplate  that  there 
would  be  any  vacancy  in  the  possession  of  his  estates, 
but  that  he  took  it  for  granted  that  there  would  be 
some  person  to  take  possession  of  them,  immediately 
after  his  death. 

The  cases  of  Doe  v.  Huthwaite  and  Lowe  v.  Lord 
Huntingtower,  clearly  show  that  the  Plaintiff's  evidence 
is  admissible.  The  recent  cases  of  Miller  v.  Travers  (5), 
and  Doe  v.  Hiscochs  (t),  have  limited  the  admissibility 
of  extrinsic  evidence  in  a  manner  which  is  contrary  to 
the  greatest  authorities  in  our  law  (u). 

{$)  8  Bing.  244.  (0  5  Mees.  &  Wels.  363. 

(tf)  The  judgment  in  Doe  v.  Hiscock$  seems  to  contain 
tome  passages,  at  leasts  which  are  in  favour  of  the  admissibility 
of  extrinsic  evidence  in  the  principal  case.  Lord  Ahmger, 
C.  B.,  saysj  ^^  All  the  facts  and  circumstances  respecting 
person*  or  property  to  which  the  will  relates,  are,  undoubtedly, 
legitimate  and,  often,  necessary  evidence  to  enable  us  to 
understand  the  meaning  and  application  of  his  words. 
Again :  the  testator  may  have  habitually  called  certain  persons 
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Mr.  Witham  referred  to  Thomas  v.  Steward  (x) ;  and 
Rivers  B  case  (y). 

Mr.  Wakefield  and  Mr.  RoU  appeared  for  Defen- 
dants who  claimed  to  be  entitled  to  annuities  under 
the  will. 


Mr.  Bethell  and  Mr.  Campbell^  for  Edward  Joseph 
Weldx 

Our  client  claims  to  be  entitled  under  the  trusty  in 
the  will,  for  the  first  and  every  other  son  of  each  bro- 
ther (except  the  eldest  brother)  of  the  said  Edward  Weld. 
His  claim  is  founded  on  the  following  grounds,  namely, 

or  things  by  peculiar  namesj  by  which  they  were  not  com* 
monly  known.    If  these  names  should  occur  in  his  will,  they 
coM  only  be  explained  and  construed  by  the  aid  of  evidence  to 
shmo  the  sense  in  which  he  used  them.     The  habits  of  the  tes- 
tator in  these  particulars  must  be  receivable  as  evidence  to 
explain  the  meaning  of  his  will."     The  judgment  in  Miil^  v. 
Traxers  too,  contaios  a  passage  which  seems  to  be  in  favour 
of  the  admissibility  of  the  evidence :  '*  The  other  class  of 
cases  is  that  In  which  the  description  contained  in  the  will  of 
the  thing  intended  to  be  devised,  or  of  the  person  who  is 
intended  to  take,  is  true  in  part,  but  not  true  in  every  parti- 
cular.    As,  where  an  estate  is  devised,  called  A.j  and  is  de- 
scribed as  in  the  occupation  of  £.,  and  it  is  found  that, 
though  there  is  an  estate  called  A.^  yet  the  whole  is  not  in 
B*s  occupation;  or^  tohere  an  estate  is  devised  to  a  person 
whose  surname  or  christian  name  is  mistaken^  or  xvhose  descrip» 
tion  is  imperfect  or  inaccurate ;  in  which  latter  class  of  cases, 
parol  evidence  is  admissible  to  show  what  estate  was  in- 
tended to  pass,  and  who  was  the  devisee  intended  to  take, 
provided  there  is  sufficient  indication  of  intention  appear- 
ing on  the  face  of  the  will  to  justify  the  application  of  tht 
evidence/' 

(x)  7  T.  R.  144,  note  ;^b),  {y)  \  Atk.  410. 
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that  there  was  a  member  of  the  family  whose  name  was 
JEdward,  who  had  an  elder  brother^  and,  who  was,  him- 
selfy  the  brother  of  Lady  Siourton ;  and,  consequently^ 
the  description  in  the  will  applies  to  him  in  every  par- 
ticular.— [The  Vice-chancellor:  It  is  plain,  from  the 
evidence,  that  the  testator,  at  or  about  the  time  when 
he  made  his  will,  was  told  that  Edward  Weld,  the 
uncle,  to  whom  you  are  alluding,  died  in  1796.] — 
In  our  view  of  the  case,  it  is  wholly  immaterial  whe- 
ther there  is  or  not  any  such  evidence ;  for  we  contend 
that,  where  the  words  of  a  will  describe,  correctly, 
either  a  person  or  an  object  which  does  exist  or  has 
existed,  extrinsic  evidence  is  not  admissible  to  show 
that  the  words  are  to  be  taken  in  any  other  than  their 
primary  and  literal  sense.  Delmare  v.  Robello  (a) ; 
Holmes  v.  Custance  (b) ;  Chambers  v.  Brailsford  (c) ; 
Doe  V.  Westlake  (d.)  In  Hampshire  v.  Pierce  (e),  Sir 
John  Strange,  M.  R.  says:  ^  The  distinction  as  to  admit- 
ting parol  evidence,  I  have  always  taken  to  be  that,  in 
no  instance,  it  shall  be  admitted  in  contradiction  to  the 
words  of  the  will;  but,  if  words  of  the  will  are  doubtful 
and  ambiguous,  and  unless  some  reasonable  light  is 
let  in  to  determine  that,  the  will  will  fall  to  the  ground  ; 
any  thing  to  explain,  not  to  contradict  the  will,  is  al- 
ways admitted.  So  it  is  in  the  case  of  having  two  sons 
of  the  same  name ;  which  has  gone  upon  that  as  well 
as  all  the  cases ;  it  being  doubtful  there  which  testator 
meant ;  and,  therefore,  when  admitted  in  that  case,  it 
is  not  to  contradict  the  words  of  the  will,  but  to  let  in 
light  so  far  agreeable  to  the  words  as  to  enable  the 
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(a)  1  Ves.  jun.  412. 

(b)  12  Ves.  379. 

(c)  18  Ves.  368, 


(d)  4  Bam.  &  Aid.  57. 
ie)  2  Vcz.  2 16  J    see  the 
judgment. 
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Court  to  support  the  act  done/'  Doe  v.  Ljjford  (/)  ; 
Dot  Y.  Chichester  (g) ;  Doe  v«  Hiscocks.  In  the  judg- 
ment in  Miller  v.  Traoere  {h)  there  is  the  follo?nng 
passage,  which  shows  that  the  rule  as  to  the  admissi- 
bility of  parol  evidence,  is  as  we  have  contended  it  to  be. 
''  Upon  examination  of  the  decided  cases  on  which  the 
Plaintiff  has  relied  in  argument,  no  one  will  be  found 
to  go  the  length  of  supporting  the  proposition  which  be 
contends  for ;  on  the  contrary  they  will  all  be  found 
consistent  with  the  distinction  above  adverted  to, — that 
an  uncertainty  which  arises  from  applying  the  descrip- 
tion contained  in  the  will  either  to  the  thing  devised, 
or  to  the  person  of  the  devisee,  may  be  helped  by  parol 
evidence  ]  but  that  a  new  subject  matter  of  devise,  or  a 
new  devisee,  where  the  will  is  entirely  silent  upon  either, 
cannot  be  imported  by  parol  evidence  into  the  will 
itself.'* 


Mr.   G.  'Richards  and  Mr.  Vamiitart  Neale,  for 
Lady  Stourion^Q  Sons: 

We  contend  that  the  person  intended  by  the  testator, 
Was  Edward  Joseph  Weld;  and,  as  he  was  not  married 
at  the  testator's  death,  and  has  only  one  son  at  the  pre- 
sent time,  the  estates  vested  on  the  testator's  death,  and 
still  remain  in  Lady  Stourton^s  second  son. 

If  a  legacy  is  left  to  a  person  who  has  two  christian 
names,  and  the  testator  happens  to  mention  only  one  of 
them,  is  that  a  ground  for  depriving  him  of  his  legacy, 
or  for  admitting  parol  evidence  to  show  that  some  one 
else  was  intended  to  take  the  legacy  ?    Edward  Joseph 


(/)  4  M.  &  S.  550.  {g)  4  Dow.  P.  C.  65. 

{h)  See  8  Bing.  251. 
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Weld  is  suflSciently  identified  by  being  called  Edward 
Weld ;  more  especially  fts  he  was  generally  known  by 
and  used  the  name  of  Edward  only.    The  words: 
''one    of  the  sisters   of    the  said    Edward   Weld" 
are  words  of  description  merely.    Besides,  there  is  as 
much  reason  for  saying  that  the  testator  by  mistake 
described  Lady  Stourton  as  the  sister  of  Edward  Joseph 
Weldj  as  there  is  for  saying  that  he  called  Joseph, 
Edward  by  mistake.    The  cases  that  have  been  cited 
for  the  Plaintiff,  are  no  authority  for  admitting  parol 
evidence  in  the  present  case.    In  Beaumont  v.  Fell, 
Day  V.  Trig  and  Penticost  v.  Ley,  parol  testimony  was 
admitted  because  there  was  either  no  person,  or  no  pro- 
perty to  answer  the  words  of  the  bequest.     In  Due 
V.  tluthwaite,  the  testator  called  Stokeham  Huthwaite, 
the  second  son,  and  John  Huthwaite,  the  third  son  of 
J.  Huthwaite,  whereas    John   was   the    second    and 
Stokeham,  the  third  son.     So  that,  in  that  case,  the 
words  of  description  contradicted  the  names ;  but  that 
is  not  so  here. 
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Mr.  Neale  referred  to  Mason  v.  Robinson  (t). 

Sir  fVilliam  FoUett,  Mr.  H^t^ram  and  Mr.  Fleming, 
for  Ix>rd  Camoys,  the  testator's  heir : 

We  submit  that,  under  the  trust  in  question,   the 
Plaintiff'  is  not  entitled. 

The  correct  rule  of  law  as  to  the  admissibility  of 
parol  testimony,  is  that  it  may  be  admitted  to  show 
either  what  property  the  testator  intended  to  give,  or 
to  whom  he  intended  to  give  it.     It  is  admissible  only 


(1)  a  Sim.  &  Stu.  295. 
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iti  a  case  of  equiyocation;  that  \s,  where  either  two  pro- 
perties or  two  persons  are  found  answering  the  descrip- 
tion in  the  will.  It  must  be  a  completely  accurate  de- 
scription, applying  equally  to  two  or  more  persons ;  but, 
if  that  is  not  the  case,  parol  evidence  is  not  admissible. 
The  case  of  Doe  v.  liiscocks  is  an  illustration  of  this. 
There  the  devise  was,  "  to  John  Hiscocks,  eldest  son  of 
the  said  John  Hiscocks/*  who  was  the  son  of  the  testator. 
The  fact  was  that  Simon  Hiscocks  was  the  eldest  son^ 
and  John  Hiscocks  was  the  second  son  of  the  testator's 
son ;  and  the  Court  of  Exchequer  refused  to  receive  ex- 
trinsic evidence,  in  order  to  show  to  which  of  the  two 
sons  the  testator  intended  to  give  the  property ;  because 
the  words  did  not  accurately  apply  to  either  of  them. 
Wigram  on  Extrinsic  Evid.  pages  54  and  104.  Miller 
V.  Trovers.  If  there  had  been  no  person  answering  the 
description  of  Edward  Weld,  then  evidence  would  have 
been  receivable  to  show  that  the  testator,  when  he  named 
Edward,  meant  Joseph.  But  here  there  is  a  person 
who  answers  that  description ;  for  it  is  proved  that,  on 
all  ordinary  occasions,  Edward  Joseph  Weld  used  the 
name  of  Edward  only,  and  that  he  was  known  to  the 
testator  and  others  by  that  name.  A  man's  name  is 
that  by  which  he  is  commonly  known ;  and  a  devise 
to  him  by  that  name,  would  entitle  him  to  take.  Besides, 
Edward  Joseph  Weld  was  the  party  entitled,  on  the 
death  of  his  father,  to  the  Ltdworth  estates :  it  was 
very  reasonable  therefore  that  the  testator  should  leave 
his  estates  to  the  second  son  of  the  eldest  son  and  heir 
of  Joseph  Weld.  In  the  judgment  in  Doe  v.  Hiscocks 
there  is  the  following  passage  which  supports  this  part  of 
our  case :  "Again  the  testator  may  have  habitually  called 
certain  persons  or  things  by  peculiar  names,  by  which 
they  were  not  commonly  known.  If  these  names  should 
occur  in  his  will,  they  could  only  be  explained  and  con- 
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strued  by  the  aid  of  evidence  to  show  the  sense  in  which 
he  used  them,  in  like  manner  as  if  his  will  were  written 
in  cypher,  or  in  a  foreign  language.  The  habits  of  the 
testator  in  these  particulars  must  be  receivable  as  evi- 
dence to  explain  the  meaning  of  his  will."  Is  there 
any  evidence  that  it  was  the  Jtabit  of  the  testator  to 
call  Joseph  Weld,  Edward  ?  Mr.  George  Weld,  one  of 
the  witnesses,  says  that,  in  the  course  of  a  conversation 
which  he  had  with  the  testator,  in  1830,  the  testator 
asked  him  who  was  the  possessor  of  Lulworthy  and  that 
the  witness  replied  that  his  brother,  Joseph,  was  the  pos- 
sessor of  Lulworih ;  the  testator,  therefore,  was  informed 
that  the  possessor  of  Lulworth  was  named  Joseph. 
The  witness  then  goes  on  to  say  :  "  He  then  enquired 
what  family  my  brother  had ;  and  I  told  him  that  he 
had  five  children ;  and  I  mentioned  their  names  to  him. 
He  then  made  some  particular  enquiries  respecting  the 
second  son  of  my  brother,  Joseph,  and  asked  where  he 
was,  and  what  sort  of  a  young  man  he  was,  and  whether 
any  provision  had  been  made  for  him.  In  the  course 
of  this  conversation  respecting  the  possessor  of  Lul^ 
worth  and  his  family,  the  testator  repeatedly  called 
him  by  the  name  of  Edward,  and,  though  I  every  now 
and  then  corrected  him  and  told  him  that  my  brother 
Edward  had  been  dead  some  years,  and  that  it  was  my 
brother  Joseph  who  was  the  possessor  of  Lulworth,  he 
kept  speaking  of  the  possessor  of  Lulworth  by  the 
name  o(  Edward  J'  Mrs.  George  Weld,  another  of  the 
witnesses,  was  present  on  the  same  occasion,  and  gives 
much  the  same  account  of  the  conversation ;  but  the 
evidence  of  her  and  her  husband,  which  is  the  only 
evidence  upon  the  subject,  does  not  malft  out  that  it 
was  the  habit  of  the  testator  to  call  the  possessor  of 
Lulworth,  Edward.  It  shows,  merely,  that,  in  the  course 
of  one  conversation,  the  testator,  twice  or  three  times,. 
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1841.  called  him  by  that  name*   Then  Mr.  Eden,  the  solicitor 

*         "^        '     who  prepared   the   will  of    1834,    says,    in   his    evi- 
Blundbll      dence,  that  he  did  not,  in  the  first  instance,  receive  any 

written  instructions  from  the  testator  touching  the  pre- 
paration of  his  will,  save  that  he  considered  the  testa- 
tor's then  last  will  of  1 827,  as  a  general  basis  of  the 
new  will,  but  to  be  varied  or  altered  by  the  testator's 
directions  or  instructions.  It  appears,  from  this  evidence, 
that  the  will  of  1827,  was  before  the  parties  at  the  time, 
and  was  taken  as  the  basis  of  the  new  will.     Now,  by 
the  will  of  1827*,  the  testator,  after  limiting  his  estates 
to  Sir  Thomas  Stanley  and  his  first  and  other  sons  in 
strict  settlement,  devised  them  upon  trust  for  the  second 
son  of  Joseph  Weld,  E84.,  the  next  younger  brother  of 
the  Rev.  Thomas  Weld  of  Lulworth^  for  life,  and,  after 
the  decease  of  such  second  son,  upon  trust  for  bis  first 
and  other  sons,  successively  in  tail  male,  and,  for  de- 
fault of  such  issue,  upon  trust  for  the  third  son  of  the 
said  Joseph  Weld,  for  life,  with  remainders  to  his  first 
and  other  sons  successively  in   tail   male.    Therefore 
there  can  be  no  doubt  that,  in  the  year  1827,  the  tes- 
tator knew  Joseph  Weld's  right  name,  and  was  in  the 
habit  of  calling  him  by  it.     On  this  evidence  we  sub- 
mit that  the  words,  *^  Edward  Weld  of  Lulworth"  are  a 
correct  description  of  Edward  Joseph  Held,  for,  at  the 
date  of  the  will  of  1834,  he  was  of  age,  and  was  residing 
at  Lulworth.     If  there  is  any  other  part  of  the  descrip- 
tion which  does  not  correctly  apply  to  him,  then  the 
case  falls  within  the  principle  of  Doe  v.  Hiscoehs*    The 
only  part  of  the  will  which  we  are  to  look  at,  is  that 
which  contains  the  devise  or  limitation,  and  there  we 
find  that  the^rty  in  whose  favour  the  devise  or  limitation 
is  made,  is  described  as  the  second  son  of  Edward  Weld 

♦  See  post*  489. 
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of  LuItDorthf  and  we  find  that  there  was  a  person  an- 
swering the  description  of  E.  Weld  of  Lultoorth,  and^ 
therefore,  it  cannot  be  said  to  be  a  mistake.     No  part 
of  the  description  applies  to  Joseph  Weld,  except  that 
he  was  of  Lulworth,     It  was  said  that,  in  a  subsequent 
part  of  the  will,  there  is  a  limitation  in  favour  of  the 
first  and  other  sons  of  each  brother  (except  the  eldest) 
of  Edward  Weldy  and  that  Edward  Joseph  Weld  never 
had  an  elder  brother.    The  words  of  that  limitation, 
however^  are  as  inapplicable  to  Joseph  Weld,  aa  they  are 
to  his  eldest  son ;  for  Thomas  Weld,  who  afterwards 
became  Cardinal   Weld,  was  a  priest  of  the  Romish 
church,  and,  therefore,  could  have  no  issue.     Besides, 
the  exception  of  the  eldest  brother  is  no  part  of  the 
description  of  the  party  in  whose  favour  the  limitation 
is  made.     That  limitation  is  not  made  to  A.  B.  having 
an  elder  brother :  the  exception  is  contained  in  a  dis- 
tinct and  separate  sentence.     The  same  observations 
may  be   made  with  respect  to  the   naming  of  Lady 
Stourton  as  the  sister  of  Edward  Weld,    That  circum- 
stance may,  perhaps,    affect  the   limitation    for   the 
benefit  of  Lady  Stourion*s  sons,  but  it  cannot  affect  the 
trust  in  favour  of  the  second  son  of  Edward  Weld :  for, 
if  it  did  affect  it,  then  an  inaccurate  description  of  one 
party  would  make  a  prior  accurate  description  of  another 
party,  inaccurate.     Suppose  that  the  devise  had  been 
to  the  second  son  of  Joseph  Weld,  and,  in  a  subsequent 
part  of  the  will,  the  testator  had  called  Lady  Stourton 
his  aunt,  would  that  have  made  the  first  description 
inaccurate  ?    2  Powell  on  Devises  ;  Jarman's  edit.  p.  7. 
Why  are  we  to  conclude  that  the  mistake  is  in  the 
devise  to  the  second  son  of  Edward,  rather  than  in  the 
devise  to  Lady  Stourton' q  sons  ?  In  Jones  v.  Colbeck  (k), 
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(k)  8  Ves.  38;  sec  p,  42. 
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the  Master  of  the  Rolls  lays  it  down  that,  if 
there  is  a  gift  to  a  person  by  the  description  which 
applies  to  that  person  exclusively,  you  are  not,  by 
inference  and  argument  from  other  parts  of  the  will,  to 
control  the  effect  of  a  positive  bequest.  Here  there 
is  a  positive  devise  to  the  second  son  of  Edward  Weld ; 
and  that  devise  is  not  to  be  affected  by  a  subsequent 
part  of  the  will  in  which  another  devisee  is  described  as 
standing  in  a  degree  of  relationship  to  Edward  Weld 
which  she  does  not  bear.  In  Right  v.  Comptan  (/)> 
Lord  Ellenborough  C.  J.,  in  delivering  the  judgment  of 
the  Court,  says  :  "  That  the  exposition  of  every  will  must 
be  founded  on  the  whole  instrument,  and  be  made  ex 
aiUecedentibus  et  consequentibuSy  is  one  of  the  most  pro- 
minent canons  of  testamentary  construction ;  yet,  where, 
between  the  parts,  there  is  no  connection  by  grammatical 
construction  or  by  some  reference  express  or  implied, 
and  where  there  is  nothing  in  the  will  declarative  of 
some  common  purpose  from  which  it  may  be  inferred 
that  the  testator  meant  a  similar  disposition  by  such 
different  parts,  though  he  may  have  varied  his  phrase 
or  expressed  himself  imperfectly,  the  Court  cannot  go 
into  one  part  of  a  will  to  determine  the  meaning  of 
another,  perfect  in  itself  and  without  ambiguity,  and 
not  militating  with  any  other  provision  respecting  the 
same  subject  matter.''  We  submit,  therefore,  that,  in 
this  case,  it  is  not  part  of  the  description  of  the  devisee 
that  he  should  be  the  second  son  of  a  person  who  was 
a  brother  of  Lady  Stourton ;  and  also,  that  the  testator 
might  as  well  have  made  a  mistake  in  calling  Lady 
Stourton  a  sister  of  Edward  Weld,  as  in  calling  Jo$eph 
Weld,  Edward*  Supposing,  however,  that  every  thing 
which  is  found  in  the  will  relating  to  Edward  Weld,  is 


(/)  9  East,  267. 
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to  be  considered  as  part  of  the  description  of  the  devisee^ 
then,  as  the  whole  of  it,  is  not  correctly  applicable  either 
to  Edward  or  to  Joseph,  the  devise  is  void  according  to 
Doe  V.  HiscocksJ^  The  case  of  Thomas  v.  Thomas  (m) ; 
supports  the  same  proposition.  It  may  be  inferred, 
from  the  judgment  in  Beaumont  v*  Fell,  that  the  Court 
would  not  have  decided  as  it  did,  if  there  had  been  more 
than  one  person  who  claimed  the  legacy.  Delmare 
V.  Robello, — [The  Vice-Chancellor :  There  the  gift  was 
to  the  children  of  the  testator's  two  sisters  Reyne  and 
Estrella.  The  testator  had  a  sister  named  Reyne,  and 
a  third  sister  named  Rebecca',  and  the  question  was 
whether  evidence  should  be  admitted  to  show  that  the 
testator,  when  he  named  Reyne,  meant  Rebecca ;  that 
is,  to  show  that  there  was  a  mistake,  the  gift  being 
clear.] — In  Andrews  v.  Dobson  (n),  there  was  a  bequest 
to  James,  son  of  Thomas  Andrews  of  Eastcheap,  printer. 
There  was  no  Thomas  Andrews  in  Eastcheap ;  but  there 
was  a  James  Andrews,  a  printer,  there,  and  he  had  a 
son,  Thomas,  by  his  first  wife,  who  was  related  to  the 
testator,  and  a  son,  James,  by  his  second  wife,  who  was 
not  related  to  the  testator.  Thomas  claimed  the  legacy, 
insisting  that  the  testator  meant  Thomas  the  son  of 
James,  instead  of  James  the  son  of  Thonuis :  but  the 
Court  refused  to  direct  any  inquiry  on  the  subject,  and 
dismissed  the  bill.  Doe  v.  Needs  (o),  was  a  case  of 
clear  equivocation.    All  the   cases  are  consistent  in 
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*  In  Doe  V.  HUcocks  the  Court  of  Exchequer  decided,  not 
that  the  devtse  was  void,  but  that  the  evidence  which,  it  must 
be  observed,  consisted  of  the  instructions  given,  by  the  tes- 
tator, for  his  will,  and  declarations  made  by  him  after  its 
execution,  were  not  receivable. 


(m)  6  T.  R.  671.  (n)  1  Cox,  425. 

(o)  2  Mees.  &  Wels.  139. 
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1841.  deciding  that,  if  any  part  of  the  description  equally 

applies  to  two  persons,  the  Courts  cannot  carry  the  tes- 
tator's intention  into  effect.  We  submit,  therefore, 
that  the  Plaintiff  is  not  entitled  to  the  testator's  estates. 


Blundbll 

V. 

Gladstone. 


Mr.  Wigram  cited  Wilkinson  v.  Adam  (p);  Fraser 
V.  Pigott  {q) ;  Lewis  v.  Lewellyn  (r) ;  Jones  v.  Tucker 
(s) ;  Jones  v.  Curry  (t) ;  Webb  v.  Honnor  (u) ;  Hampskire 
V.  Pierce  (x);  Strode  v.  JRusse/l  (y);  Pocock  v.  The 
Bishop  of  Lincoln  {z) ;  Doe  v.  Oxenden  (a)  ;  Mounsey 
V.  Blamire  (6) ;  Doe  v.  Bower  (c) ;  Delmare  v.  RobeUo 
(d) ;  Doe  v.  Westlake  {e) ;  Doe  v.  Southern  (f ) ;  Doe 
V.  Needs. 

Mr.  Skirrow,  Mr.  Girdlestone,  Mr.  Parrt/j  and 
Mr.  Bagshawe,  appeared  for  the  other  parties. 

Mr.  Jacob,  in  reply,  said  that,  taking  the  whole  of 
the  will  together,  there  could  be  no  doubt  that  the  tes- 
tator intended  the  second  son  of  Joseph  Weld  to  be  the 
first  cestui  que  trust  under  his  will ;  and,  therefore, 
there  was  no  necessity  for  resorting  to  any  evidence, 
except  for  the  purpose  of  placing  the  Court  in  the  same 
situation,  with  regard  to  knowledge  of  the  objects  of 
testator's  bounty,  as  the  testator  himself  stood  in  at  the 
time  when  he  made  his  will  ( g) ;  and  that  the  Court,  in 
every  case  where  it  was  called  upon  to  construe  a  will, 

(p)  1  Ves.  &  B.  432.  (?)  3  Brod.  &  Bing.  27. 

(jg)  1  Younge,  354.  {«)  3  Taunt.  147. 

(r)  Turn,  k  Russ.  104.  {b)  4  Russ.  384. 

(«)  2  Mer.  533.  (c)  3  Bam.  &  Add.  453* 

(t)  1  Swans.  66.  (d)  1  Ves-jun.  412. 

(tf)  1  Jac.  &  W.  352.  (e)  4  Barn.  &  Aid.  57. 

(x)  2  Vez.  216.  (/)  1  M.  &  S.  299. 

(g)  2  Vern.  621;  8  Vin.  {g)  See  Wigram  on  Ext. 
Abr,  194,  pi.  23.                          Evid,  51,  rf  seq. 
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was  entitled  to  have  evidence  produced  for  that  pur- 
pose :  that,  from  the  language  in  which  the  first  trust 
in  the  will  was  expressed,  and  from  the  directions  as  to 
taking  the  testator's  name  and  arms,  as  to  residence  in 
his  mansion-house,  and  as  to  the  furniture,  &c.,  it  was 
clear  that  the  testator  meant  the  object  of  that  trust  to 
be  an  existing  peiBon ;  and  that  he  did  not  contemplate 
that  there  would  be  any  vacancy  in  the  enjoyment  of 
his  estates  at  his  death :  that,  according  to  the  argu- 
ment for  the  Defendants,  the  testator  had  made  three 
mistakes;  but,  according  to  the  argument  for  the 
Plaintiff,  he  had  made  only  one,  and  that  a  very  com- 
mon one,  namely,  a  mistake  as  to  a  Christian  name. 


1841. 
^ w * 

Blukdell 

r. 
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The  Vice-Chancellor  : 
This  is  a  very  simple  case. 

I  have  listened  to  all  that  has  been  said,  both  by  way 
of  observation  on  the  will  and  on  the  cases  that  have 
been  cited,  and  my  opinion  is  that  this  case  is  quite 
within  the  rule  which  is  laid  down  in  Hiller  v.  TVo- 
vers;  and,  that  it  may  be  decided  with  the  greatest 
facility  and  satisfaction,  without  adverting  to  what  was 
laid  down  in  Doe  v.  Hiscocks, 


The  sole  question  is,  who  was  the  person  described 
as,  "  Edward  Weld,  of  Lulioorth,  in  the  county  of 
Dorset,  esquire."  That  is  the  sole  question,  and,  for 
the  purpose  of  determining  it,  I  shall  only  advert  to  the 
evidence  which  has  been  given,  and  very  properly  given, 
of  the  state  of  the  Weld  family,  entirely  rejecting  from 
my  consideration  everything  else  dehors  the  will,  that 
can  be  at  all  said  to  bear  upon  what  the  testator's 
intention  was.  I  look  only  at  the  facts  of  the  case, 
namely,  at  those  facts  which  show  the  state  of  the  Weld 
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family  at  the  date  of  the  will,  and  what  the  testator  has 
said  in  his  will. 

I  find  then  these  facts,  about  which  there  is  no  dis- 
pute, namely,  that  Mr.  Joseph  Weld,  the  present  owner 
of  Lulworth  Castle,  had,  at  the  time  the  will  was  made, 
an  elder  brother  living,  who  was  named  Thonuis\  and 
that  he  had  had  a  brother  of  the  nameof  JSitoard^  who, 
in  1706,  was  being  educated  for  holy  orders  in  the 
Romish  church,  and  died  at  the  age  of  20  or  21. 
Mr.  Joseph  Weld  has  two  sons,  Edward  Joseph  Weld, 
for  whom  counsel  appear  in  this  cause,  and  Thomas 
Weld,  who  is  the  Plaintiff  in  the  suit :  and  he  has  also 
a  sister.  Lady  Stourton.  Then,  those  things  being  so, 
I  look  at  the  will,  not  merely  at  one  line  but  at  every 
part  of  it,  for  the  purpose  of  determining  the  meaning  of 
that  part  of  it,  the  construction  of  which  is  disputed. 
I  take  that  to  be  the  legitimate  mode  of  construction ; 
whether  it  be  a  question  who  shall  be  the  person  to 
take,  or  what  is  the  thing  to  be  taken,  or  what  is  the 
interest  to  be  taken  in  it.  And,  in  so  doing,  I  merely 
follow  the  rule  which  is  laid  down  in  Miller  v.  Travers. 


I  find  then,  in  this  will,  that,  after  the  devise  of  the 
legal  estate  in  fee  to  trustees,  the  testator  declares  the 
trusts  to  be,  to  permit  and  suffer  the  second  son  of 
Edward  Weld  of  Lulworth  in  the  county  of  Dorset 
esquire,  to  occupy  and  enjoy  the  same  for  his  life :  then 
there  is  a  trust  for  the  first  and  every  other  son  of  the 
said  second  son  of  the  said  Edward  Weld  successively 
in  tail  male,  on  which  nothing  arises.  Then,  in  default 
of  such  issue,  there  is  a  trust  for  the  third  and  every 
other  son  and  sons  ^except  the  eldest)  of  the  said  Ed" 
ward  Weld,  on  which  also  nothing  arises.  Then,  in 
default  of  issue,  there  is  a  trust  for  the  first  and  every 
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other  son  of  each  brother  (except  the  eldest  brother)  of 
the  said  Edward  Weld;  and,  for  default  of  such  issue, 
upon  trust  for  the  second  and  every  other  son  and  sons 
(except  the  eldest)  of  Lady  Staurton,  the  wife  of  the 
Right  honourable  William  Lord  Stcurton  and  one  of 
the  sisters  of  the  said  Edward  Weld,  sucoessivelyy  in 
tail  male.  There  is  nothing  material  in  the  rest  of  the 
will,  except  that  it  is  manifest,  on  the  face  of  it,  that  the 
testator  intended  the  first  trust  to  take  effect  in  posses- 
sion  immediately  after  his  death* 

I  am,  therefore,  to  consider  this  will  in  the  same 
manner  as  if  the  testator,  when  he  spoke  of  Edward 
Weld  ot  LulwcTth  in  the  county  of  Dorset  esquire,  had 
described  him  as  having  an  elder  brother,  and  as  being, 
himself,  the  brother  of  Lady  StaurtoH*  I  will  take  it 
then  that,  in  this  will,  there  is  a  devise  in  trust  for  the 
second  son  of  Edward  Weld  of  Luhoorth  in  the  county 
of  Dcrtet,  esquire,  who  has  an  elder  brother  and  who 
is,  himself,  the  brother  of  Lady  Stourton. 

It  is  said  that  that  devise  cannot  by  any  means 
mean  the  second  son  of  Joseph  Weld  of  Lulworth  in  the 
county  of  Dorset,  esquire ;  because  it  appears  as  a  fact 
that  he  has  a  son  named  Edward  Joseph,  and  that,  for 
ordinary  purposes,  he  is  called  Edward:  but  it  is  also 
proved  that,  on  solemn  occasions,  the  gentleman  in 
question,  writes  his  name,  Edward  Joseph.  It  is  to  be 
observed  too,  that,  though  it  may  be  very  true  that  the 
description  of  Edward,  might  be  a  sufficient  description 
of  Mr.  Edward  Joseph  Weld  for  some  purposes,  yet 
that  the  name  Edward  given  solely  to  him,  is  not  the 
perfect  and  accurate  description  of  him  by  name.  Then 
this  is  to  be  further  observed,  that  not  only  he  is  not 
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designated  fully  and  accurately  by  name,  but  he  doetf 
not  at  all  answer  the  description  of  having  an  elder 
brother,  or  as  being,  himself,  a  brother  of  Lady  Stourton. 
In  answer  to  that  it  was  said  that  Mr.  Edward  Joseph 
Weld,  though  erroneously  designated  with  respect  to 
his  Christian  name,  was  correctly  described  as  of  £#«/* 
worth  in  the  county  of  Dorset,  esquire.  I  admit  that 
it  might  be  very  well  to  describe  Mr.  Edward  Joseph 
fVeld,  as  Edward  Weld  of  Lulworth  in  the  county  of 
Dorset,  esquire,  for  some  purposes :  but  here  the  tes« 
tator  is  making  a  disposition  of  his  estates,  and  is 
evidently  speaking  of  some  persod  who  was  to  be  the 
etirps  from  whom  the  takers  were  to  arise.  Besides, 
I  find  that  the  person  whose  second  son  was  to  succeed 
the  testator  in  the  enjoyment  of  his  estates,  was  a  per- 
son who  had  an  elder  brother  and  was,  himself,  a 
brother  of  Lady  Stourton*  Therefore,  I  have,  on  on6 
side,  a  sufficient  designation  for  sopje  purposes,  (but  not 
a  full  and  accurate  one,)  of  one  person  with  two  circiim-^ 
stances  attached  to  it  and  describing  him,  but  which 
by  no  means  suit  him :  and,  on  the  other  side,  I  have  a 
designation  of  a  person  which  is  inaccurate:  but  the  two 
other  circumstances  of  description  so  suit  and  point  to 
that  person  as  not  to  leave,  in  my  mind,  the  shadow  of 
a  doubt  that  he  was  the  person  whom  the  testator 
intended  to  describe. 


I  decide  this  case  upon  the  words  of  the  will,  coupled 
with  that  evidence  only  which  has  been  given  as  to  the 
state  of  the  Weld  family  at  the  date  of  the  will^  and 
which,  I  think,  is  the  only  part  of  the  evidence  which 
ought  to  be  received.  I  have  thouglit  of  the  question 
a  good  deal  from  the  time  when  the  hearing  of  the 
cause  commenced ;  and  it  seems,  to  me  that  no  advau- 
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tage  would  arise  from  sending  a  case  for  the  opinion  of 
the  Judges  of  a  Court  of  Law,  but  that  the  question 
can  be  satisfactorily  decided  in  this  Court. 

If  I  had  had  the  least  doubt  on  the  question,  I  cer- 
tainly should  have  acted  as  a  Judge  of  this  Court,  who 
entertains  a  doubt,  ought  to  do ;  and  have  sent  a  case 
to  a  Court  of  Law :  but  the  case  seems  to  me  to  be  a 
very  simple  one,  and  wholly  free  from  doubt:  and 
I  think  it  due  to  the  feelings  of  the  parties  and  to 
justice,  that  I  should  declare  my  opinion  at  once.* 

*  The  Lord  Chancellor ^  assisted  by  IMr.  Justice  Patteson 
and  Mr.  Justice  Maule^  affirmed  the  above  decision  in  H.  T. 
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The  will  of  1827,  mentioned  ante  page  480,  was  not 
proved^  nor  had  any  order  for  proving  it  been  obtained, 
when  the  cause  was  heard  originally;  but  Lord  Camoys^s 
counsel  proposed  to  prove  it,  vivd  voce,  as  an  exhibit,  at 
the  hearing  reported  above. 

The  Vtce-Chancellor,  however,  would  not  allow  the 
document  to  be  proved ;  because  the  cause  was  substan- 
tially before  him  for  further  directions,  and,  therefore, 
the  Court  could  not  allow  any  exhibit  or  other  matter 
to  be  given  in  evidence,  which  was  not  proved,  or  for  the 
proving  of  which  an  order  had  not  been  obtained  when 
the  cause  was  heard. 


Practice, 

Evidence. 

Exhibit* 
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Conversion. 
Partnership. 

Two  brothers. 


In  1812;  William  Houghton  and  his  brother  James, 
entered  into  copartnership,  as  soap-boilers,  Kt  Liverpool: 
but  it  did  not  appear  that  any  articles  of  partnership 
were  executed  by  them,  or  that  the  partnership  was  en- 
tered into  for  any  definite  term.  In  March  1810  they 
agreed  to  purchase,  of  W.  Maclver,  for  800  /.,  a  piece  y^®  ?^' 
of  laud  in  Uverpool  which  they  had  previously  rented  tered  into  co- 

and  used  for  the  purposes  of  their  trade :  and,  by  inden-  partnership, 

4»i  iiitf»i  1  without  articles. 

tures  of  the  16th  and  16th  of  that  mouthy  one  moiety  ^^^  purchased 

land  for  the 

Purposes  of  tlieir  trade,  with  mone^  borrowed  from  C,  and 
ad  the  land  conveyed  to  themselves  in  moieties,  to  uses  to  bar 
dower.  Shortly  afterwards  they  mortgaged  the  land  to  C.  in  fee, 
to  secure  the  money  borrowed.  A*  died  intestate,  leaving  B, 
his  heir:  B.  then  took  D,  into  partnership.  Each  of  the  firms 
erected  trade  buildings  on  the  land,  and  paid  for  them  and  for 
the  insurance  on  them,  and  also  paid  the  interest  on  the  mort- 
gage-money out  of  their  partnership  funds.  Ultimately,  B.  and 
D.  paid  off  the  mortgage  out  of  their  partnership  property,  and 
took  a  re-conveyance  of  the  land  to  themselves  as  jomt  tenants 
in  fee.  B.  died,  and  his  heir,  who  was  also  the  heir  of  ^.,  claimed 
the  land;  but  the  Court  held  that  it  was  converted  into  per* 
sonalty,  and  dismissed  the  bill. 
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of  the  piece  of  land  was  conveyed  to  uses  for  the  bene- 
fit of  Jarnn  and  his  heirs,  in  the  usual  way  to  bar 
dower ;  and  the  other  moiety  was  conveyed  to  like  uses 
for  the  benefit  of  William  and  his  heirs.  William  and 
James  borrowed  the  800/.  from  James^  their  fatber; 
and,  by  indentures  of  the  18th  and  19th  of  Marcb  1816, 
they  appointed  and  conveyed  the  piece  of  land  to  their 
father  in  fee,  by  way  of  mortgage  for  securing  tbe  re- 
payment of  the  800  /.  with  interest.  Afterwards,  WU- 
Uam  and  James  the  son,  erected  buildings  and  other 
works  upon  the  piece  of  land,  for  the  purposes  of  their 
trade :  and  they  paid  the  expense  of  those  erections, 
the  insurance  on  them,  and  the  interest  of  the  800  /., 
under  the  name  of  rent,  out  of  their  partnership  funds. 
In  June  18*24,  William  died  intestate  and  without 
issue,  leaving  James,  his  eldest  brother,  his  heir  at 
law;  but  no  person  took  out  administration  to  his 
estate.  James,  the  father,  was  entitled  to  his  deceased 
son's  personal  estate  after  payment  of  debts.  He  how- 
ever did  not  take  possession  of  it,  but  sufiered  his  six 
surviving  children  to  treat  it  as  their  property.  Imme- 
diately after  William*8  death,  James  the  son  took  John, 
another  of  his  brothers,  into  partnership  with  him; 
but  no  articles  of  partnership  were  executed,  nor  was 
any  time  fixed  for  the  duration  of  their  partnership. 
James  and  John  erected  warehouses  and  other  buildings 
on  the  piece  of  land,  for  the  purposes  of  their  trade ; 
and  defrayed  the  expense  and  made  the  other  payments 
before  mentioned,  out  of  the  funds  of  their  partnership. 
On  that  occasion  fVilHam's  share  of  the  partnership 
assets,  which  constituted  the  whole  of  his  property,  was 
valued  at  3,000  L,  and  John  became  the  owner  of  it  by  pay- 
ing an  equal  share  of  that  sum  to  each  of  his  surviving 
brothers  and  sisters.  It  appeared  from  John  Houghton*s 
answer  and  from  the  evidence  in  the  cause,  that  in  the 
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dyOOO  /.  was  included  600  /.,  as  the  value  of  William^B 
interest  in  the  piece  of  land  and  the  works  thereon. 

In  July  1827,  James  the  father,  died,  having,  by  his 
will  dated  in  June  preceding,  given  all  his  real  and 
personal  estate  and  effects  to  his  surviving  children, 
except  James,  their  heirs,  executors  &c.,  equally  as 
tenants  in  common,  and  appointed  them  the  executors 
and  executrixes  thereof.  Two  of  them,  ITiamas  and 
AUce,  proved  the  will. 

On  the  12th  of  May  1831,  the  testator's  children 
came  to  a  final  settlement  of  all  their  family  affairs ; 
and,  by  an  indenture  dated  the  14th  of  that  month  and 
expressed  to  be  made  between  Thomas  and  Alice  and 
their  sisters,  Catherine  and  Margaret,  of  the  one  part, 
and  James  and  John,  of  the  other  part,  after  reciting  the 
deeds  of  the  18th  and  10th  of  March  1816,  the  death  of 
William  leaving  James  his  eldest  brother,  him  surviving, 
the  will  and  death  of  James  the  father,  and  that  James 
the  son  and  JoA/i  had  agreed  with  Thomas,  Alice,  Cat  he- 
tine  and  Margaret,  to  pay  them  640  /.,  being  the  sum  to 
which  they  were  entitled  in  full  discharge  of  all  principal 
and  interest  due  to  them  on  the  mortgage,  Thomas, 
Alice,  Catherine  and  Margaret,  in  consideration  of  the 
640  /•  paid  to  them  by  James  the  son  and  John,  conveyed 
their  interests  in  the  piece  of  land,  to  James  the  son  and 
John,  as  joint  tenants  in  fee  *.    The  640  L  was  paid  by 
James  and  John  out  of  their  partnership  effects.    The 
last-mentioned  deed  was  executed  by  all  the  parties  to 
it  except  James  and  John ;  and  the  bill  alleged  that 
James  did  not  acquiesce  in  it.    That  allegation  however 
was  denied  in  John*s  answer,  and  was  disproved  by  the 

*  The  deed,  as  set  forth  in  the  bill  and  admitted  in  James*s 
answer,  purported  to  convey  the  entirety  of  the  piece  of  land. 
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evidence.  In  October  1834  Jama  died  iotesiatey  leaving 
the  Plaintiff,  his  son  and  heir:  and  Susannah  Houghton, 
his  widow,  took  out  administration  to  his  estate*  The 
partnership  between  James  and  JbAn,  continued  until 
the  death  of  James. 


The  bill  was  filed  against  John,  Thomas^  Alice  and 
Susannah,  alleging  (amongst  other  things)  that,  upon 
the  death  of  William  Houghton,  his  moiety  of  the  piece 
of  land|  subject  to  the  mortgage^descendedto  hia  brother 
James,  and  that  James  was  entitled  to  have  a  moiety  of 
the  mortgage-debt  paid  out  of  William's  personal  estate; 
that  James  the  elder,  as  the  father  of  William,  became 
entitled  to  the  whole  of  his  personal  estate,  subject 
to  the  payment  of  his  debts  including  a  moiety  of  the 
mortgage-debt ;  but  that  no  person  then  took  out  ad- 
ministration  to  William :  that  the  partnership  accounts 
between  James  the  younger  and  William,  and  between 
James  the  younger  and  John,  had  been  lately  adjusted 
and  settled  :  that,  upon  the  death  of  James  the  younger, 
the  legal  estate  of  the  entirety  of  the  piece  of  land  be- 
came and  still  remained  vested  in  John ;  but  that,  upon 
the  death  of  James  the  younger,  the  beneficial  interest 
therein  descended  to  the  Plaintiff^  as  the  heir^t-law  of 
James  the  younger :  that,  under  the  circumstances  afore- 
said,  the  Pluntiff  was  entitled  to  have  the  piece  of  land 
freed  and  discharged  from  the  mortgage-debt  of  800  /• 
out  of  the  estate  of  William  as  to  one  moiety  thereof, 
and,  as  to  the  other  moiety  thereof,  out  of  the  estate  of 
James  the  younger ;  to  which,  however,  Thomas  and 
Alice,  as  the  representatives  of  James  the  elder,  made 
some  objection ;  as  did  also  Susannah,  as  the  represen- 
tative of  James  the  younger :  that  Alice  had  obtained 
letters  of  administratioQ  to  WilUam  Houghton,  ai(|d  had 
pooieaied  his  assets. 
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The  bill  prayed  for  an  account  of  what  was  due  on 
the  mortgage,  and  that  the  amount  might  be  paid  out 
of  the  estates  of  William  and  James  the  younger ;  audi 
in  order  thereto,  that  an  account  might  be  taken  of  the 
personal  estate  of  William  possessed  by  James  the  elder, 
in  his  lifetime,  and  by  Thomas  and  Alice  since  his  death ; 
and  that  the  same  might  be  applied  in  a  due  course  of 
administration;  and  that  one  moiety  of  the  mortgage- 
debt  might  be  paid  thereout;  and  that  an  account 
might  be  taken  of  the  personal  estate  of  James  the 
younger,  possessed  by  Susannahy  and  that  the  same 
might  be  applied  in  a  due  course  of  administration ; 
and  that  the  residue  of  the  mortgage-debt  might  be  paid 
thereout;  and  that  John  might  be  decreed  to  convey 
the  legal  estate  in  the  piece  of  land,  to  the  Plaintiff  and 
his  heirs. 


1841. 
HououTOir 

V. 

Houghton. 


Jolm  Houghton^  by  his  answer,  denied  that,  upon  the 
'death  of  his  brother  James,  the  beneficial  interest  in  the 
entirety  of  the  piece  of  land  descended  to  the  Plaintiff 
as  the  heir  at  law  of  his  brother  James,  or  that,  under  the 
circumstances  in  the  bill  mentioned,  the  Plaintiff  was 
entitled  to  have  the  same  freed  and  discharged  from 
the  mortgage-debt  out  of  the  estate  of  William  as  to 
one  moiety  thereof,  and,  as  to  the  other  moiety  thereof, 
out  of  the  estate  of  James  the  younger ;  for  that,  the 
land,  having  been  purchased  by  James  the  younger  and 
William  with  the  partnership  capital,  and  conveyed  to 
them  for  the  purposes  of  their  partnership,  became  per- 
sonal property,  and,  upon  the  death  of  William,  his 
moiety  passed  to  his  father,  who  permitted  his  sons  and 
daughters  to  divide  it  among  themselves  as  if  they  had 
been  William*^  next  of  kin;  and  that  all  such  sons  and 
daughters,  except  James,  became  entitled  to  all  the  per- 
sonal estate  of  their  father  under  his  will,  including 
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therein  (he  personal  estate  of  William,  and,  therefore, 
the  Defendant  insisted  that  the  only  interest  the  Plain- 
tiff could  have  in  the  piece  of  land,  was  as  to  the  moiety 
of  James  the  younger,  as  one  of  his  children. 

Mr.  Jacob  and  Mr.  Koe  for  the  Plaintiff: 

It  does  not  appear  that  there  were  any  articles  of 
partnership  between  William  and  James  Houghion,  or 
that  it  was  a  partnership  for  any  definite  time;  but,  the 
circumstance  which  most  materially  distinguishes  this 
case  from  those  in  which  the  question  has  arisen  whe- 
ther land  belonging  to  copartners  is  or  is  not  to  be  con- 
sidered as  personal  property,  is  that  the  piece  of  land  in 
question  was  not  purchased  out  of  the  assets  of  the 
partnership,  but  with  money  borrowed  from  the  fether 
of  the  two  original  copartners.  The  land  too  was  con- 
veyed to  them  to  uses  to  bar  dower,  which  is  a  mode  o( 
limitation  not  usually  adopted  with  regard  to  partner- 
ship property.  The  cases  on  the  subject  are  collected 
and  observed  upon  by  your  Honor  in  Randall  v.  Rati" 
dall  (a),  'and  Coohson  v.  Cookson  (6) :  and  it  appears, 
from  them,  that  land  belonging  to  a  partnership  is  not 
to  be  considered  as  converted  into  personalty,  unless  it 
was  bought  with  partnership  money  and  the  partnership 
was  entered  into  for  a  definite  time  and  under  articles 
containing  certain  contracts  which  show  that  it  was 
intended,  by  the  partners,  to  be  treated  and  dealt  with 
as  part  of  their  stock  in  trade.  TTiomton  v.  Duron  (c)* 
When  \^oiA  Eldofiy  in  SeUcrig  v.  Davies(d),  said  that,  in 
his  opinion,  all  property  involved  in  a  partnership  con- 
cern, ought  to  be  considered  as  personal,  he  meant,  not 
that  all  land  on  the  surface  of  which  a  trade  was  carried 


(a)  i!irfe,  Vol.  VII.  p.  271. 

(b)  Ante,  YoLVllL  p. s^Q. 


(c)  3  Bro.  C.  C.  igg. 

(d)  2  Dow.  330.  242. 
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on,  ought  to  be  considered  as  personalty ;  but  that  land 
which  was  involved  in  all  the  contracts  and  liabilities  of 
a  partnership,  ought  to  be  considered  as  personalty.  In 
Stuart  V.  The  Marquis  of  Bute  (e),  Lord  Eldon  says : 
^'  In  cases  where  persons  engaged  in  partnership,  have 
bought  freehold  houses,  the  difficulty  of  distinguishing 
and  arranging  property  of  different  natures,  partly  per- 
sonal, partly  real,  has  never,  except  by  the  effect  of 
the  contract  or  the  will,  been  held  sufficient  against  the 
heir."  The  case  of  Townsend  v.  Devaynes  (f)  has  been 
very  much  misunderstood.  There  freehold  premises 
had  been  purchased  for  the  use  of  a  partnership.  One 
of  the  partners  afterwards  died ;  and  the  contest  was 
whether  the  premises  were  to  be  sold  and  converted  into 
personalty.  The  surviving  partner  insisted  that  articles 
of  partnership  had  been  entered  into  between  him  and 
the  deceased,  by  virtue  of  which  the  premises  were  to  be 
fiold:  but  those  articles  were  not  forthcoming;  and, 
from  the  account  of  the  case  given  by  Mr.  Montagu, 
it  would  appear  that  there  were  no  such  articles.  By 
an  order  in  the  cause,  it  was  referred,  to  the  Master,  to 
inquire  mto  the  circumstances  under  which  the  premises 
were  purchased  and  held;  and  whether  the  deceased 
partner  had  entered  into  any  contract  for  the  sale  of  the 
premises  which  was  binding  on  his  heir.  The  Master 
made  his  report  without  the  articles  being  produced ; 
and  certified  that  the  deceased  had  not  entered  into  any 
binding  agreement  for  the  sale  of  the  premises.  It 
appears  however  from  Reg.  Lib.  1811,  fol.  1248,  that, 
upon  the  hearing  of  exceptions  to  the  Master*B  report, 
a  draft  of  the  articles  was  read  by  consent,  and  Lord 
Eldon  declared  that  the  whole  of  the  purchase-money 

(e)  11  Ves.  657;  see  66s* 
{/)  Montagu  on  Partnership,  Vol.  1.  note  %  A.  96. 

M  M  4 
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for  the  premises  which  the  surviving  partner  had  agreed 
to  pay  to  the  executors  of  the  deceased  partner,  be- 
longed to  his  personal  estate  (^).    In  PhilUps  v.  Philr 

(g)  The  following  account  of  the  case  cited  above,  is 
giveiiy  by  Mr.  Jacobs  from  Reg.  lib.  uH  suprd^  in  a  note  to 
hid  edition  of  Roper  on  Husband  and  Wife,  vol.  iy  p.  346. 
In  this  case  freehold  paper-mills  and  premises  had  been  pur- 
chased for  the  use  of  the  partnership  in  which  the  testator 
was  engaged.  It  was  stated,  by  Deoaynes^  his  partner,  that, 
by  a  memorandum  of  agreement  between  them,  on  the  death 
of  either,  the  survivor  was  to  have  the  option  of  purchasing 
the  share  of  the  deceased  as  it  then  stood ;  and  he  proposed 
to  buy  the  testator's  share.  The  executors  accordingly 
agreed  to  sell  it  to  him  for  4,700  L  llie  suit  was  instituted, 
by  the  executors,  against  Devaytet  and  the  heir  at  law,  fbr 
a  specific  performance  of  this  agreement,  and  prayii^  that 
the  heir  might  join  in  the  conveyance.  The  first  decree^ 
pronounced  at  the  Rolls,  directed  a  specific  performance 
without  prejudice  to  the  claim  of  the  heir.  A  subsequent 
order  was  made  by  which,  in  conformity  with  the  principle 
of  the  previous  cases,  it  was  referred,  to  the  Masier,  to 
inquire  into  the  circumstances  under  which  the  premises  were 
purchased  and  held,  and  how  much,  if  any,  of  the  4,700 1 
arose  from  such  part  or  parts  of  the  premises  as  was  or  were 
personal  estate ;  and  whether  the  testator  entered  into  any 
agreement  for  the  sale  of  the  premises  which  was  binding  on 
his  heir  at  law.  The  Master  reported  that  1,300  il  of  the 
4,700/.  arose  from  personal  estate,  and  that  no  binding 
agreement  for  a  sale  had  been  entered  into  by  the  testator. 
He  stated  that  the  memorandum  alluded  to  by  Dev^ytietf  had 
not  been  found.  It  appears  probabk,  however,  that  some 
such  document  was  afterwards  discovered;  for,  by  the 
decree,  the  Lord  Chancellor ,  upon  hearing  the  exceptions, 
and  upon  reading  the  affidavit  of  IT.  Cotdltet  and  the  draft  of 
the  articles  therein  referred  to  (which  were  admitted  to  be 
read  by  consent  of  all  parties),  declared  that  the  whole  of 
the  sum  of  4,700  /.  was  part  of  the  personal  estate  of  the 
testator. 
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Kps  (h),  Sir  John  Leach,  M.  R.  says  that  all  property, 
whatever  may  be  its  nature^  purchased  with  partnership 
capital  for  the  purposes  of  the  partnership  trade,  coo- 
tinues  to  be  partnership  capital,  and  to  have,  to  every 
intent,  the  quality  of  personal  estate :  and  that  the  case 
of  Tcwnaend  v.  Devaynes  is  a  clear  decision  to  that 
effect.  That  proposition,  however,  is,  certainly,  laid 
down  too  broadly ;  and  it  is  evident  that  Sir  John  Leach 
was  misled  by  the  imperfect  statement,  to  which  we  have 
alluded,  of  the  case  of  Townsend  v.  Devaynes.  More- 
over it  is  to  be  observed  that  the  proposition  applies 
only  to  property  purchased  with  partnership  capital. 

li^r.  Knight  Bruc0  and  Mr.   Sharpe,  for  John 
Houghton  : 

The  Plaintiff  can  have  no  decree,  at  all  events,  with- 
out farther  inquiry. 

The  cases  of  Randall  v.  UandaU  and  Coohton  r.  Cooh^ 
son  establish  that  land  does  not  necessarily  become  per- 
sonalty, by  being  involved  in  a  partnership;  but  the 
Court  has  neveir  said  that,  whether  it  is  or  is  not  im- 
pressed with  the  character  of  personalty,  depends  on 
tontract.  The  piece  of  land  in  question  was  bought  for 
the  purposes  of  the  trade.  The  partners  built  upon  it 
and  insured  the  buildings.  The  expense  of  the  build- 
ings and  of  the  insurance,  was  paid  out  of  the  monies  of 
the  firm;  and  every  other  expense  that  was  incurred 
with  respect  to  it,  was  ti*eated  as  part  of  the  expenditure 
of  the  firm. — [The  Vice-chancellor :  Was  the  purchase 
coeval  with  the  commencement  of  the  partnership  ?]-« 
No :  the  original  partners  first  rented  the  property ;  but 
the  trade  never  existed  without  it,  either  as  rented  or  as 
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purchased  property.  When  William  Houghton  died, 
James  took  his  brother  John  into  partnership  with  him* 
James  was  heir  to  William :  but  he  did  not  claim  WU- 
liam*s  share  of  the  land.  It  was  valued  and  paid  for  by 
John,  as  part  of  the  partnership  property.  In  1827, 
James,  the  father,  died,  having  devised  all  his  property 
to  his  surviving  children,  except  James*  His  estate  con- 
sisted in  part  of  the  800  /.  due  on  the  mortgage ;  and,  in 
May  1831,  a  family  arrangement  was  entered  into,  in 
pursuance  of  which  James  and  John,  out  of  their  part- 
nership funds,  paid,  to  their  brother  and  sisters^  their 
shares  of  the  800  L,  amounting,  together,  to  640  /.  (the 
remainder  being  retained,  by  John,  as  his  share) ;  and, 
on  the  14th  of  May  1831,  the  brother  and  sisters  re- 
conveyed  the  legal  estate  to  James  and  John  as  joint- 
tenants  in  fee:  consequently,  James  being  now  dead, 
the  whole  legal  estate  has  become  vested  in  John ;  and, 
if  Jameses  estate  is  entitled  to  any  beneficial  interest  in 
the  property  in  question,  it  is  on  the  ground  that  the 
property  was  involved  in  the  partnership.  That  being 
so,  the  Plaintiff's  bill  is  out  of  Court;  for  he  sues,  not 
as  the  personal  representative,  but  as  the  heir  of  James. 
It  is  true  that  the  bill  alleges  that  James  did  not  either 
execute  or  acquiesce  in  the  deed  of  the  14th  of  May 
1831 ;  but  it  is  most  distinctly  proved  that  he  was  a 
party  to  the  family  arrangement,  and  that  he  was  cog- 
nizant  of  and  acquiesced  in  the  deed :  and  the  Plaintiff 
does  not  pray,  by  his  bill,  that  it  may  be  set  aside.  It 
was  not  executed  either  by  James  or  by  John,  because 
they  were  the  grantees  under  it. 


Mr.  Sharps: 

As  the  law  now  stands,  wherever  land  has  been  pur- 
chased out  of  partnership  property  and  used  for  part- 
nership purposes,  it  is  converted  into  personalty ;  and, 
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on  the  dissolution  of  the  partnership^  either  of  the 
partners  may  insist  on  its  being  sold  and  the  proceeds, 
after  paying  the  partnership  debts,  divided  as  part  of 
the  property  of  the  partnership.  Townsend  v.  Devayfies, 
Phillips  y«  Phillips,  Broom  v.  Broom  (t),  BUgh 
V.  BrerU  (A).  In  Phillips  v.  Phillips  there  were  no  ai^ 
tides  of  partnership,  and  that  case  is  as  similar  as  can 
be  to  the  present.  The  decisions  in  that  and  the  other 
cases  are  not  impugned  either  by  Randall  v.  RandaU  or 
by  Cookson  v.  Cookson ;  for,  in  the  former,  the  land, 
though  purchased  out  of  the  partnership  funds,  was  not 
used  for  the  partnership  business ;  and,  in  the  latter, 
the  land  though  used  for  partnership  purposes,  was  not 
purchased  with  partnership  property* 

Mr.  Rolt  appeared  for  Thomas  and  Alice  Houghton; 

and 
Mr.  Spence  for  Susannah  Houghton. 

Mr.  Jacobf  in  reply,  said  that  the  decision  in  Phillips 
T.  PAi//»pf,  was  contrary  both  to  the  older  and  the  more 
recent  authorities ;  and,  even  supposing  it  to  be  right, 
that  it  did  not  apply  ;  for,  in  the  present  case,  the  land 
was  not  purchased  out  of  the  partnership  property :  that, 
at  all  events,  there  was  no  pretence  for  saying  that  the 
land  was  personalty  after  the  termination  of  the  partner- 
ship ;  all  the  accounts  having  been  adjusted  and  settled 
and  the  concerns  wound  up,  without  its  having  been 
found  necessary  to  sell  it.     Cookson  v.  Cookson  (Q. 

The  Vice-Chancellob  : 

There  is  a  great  mass  of  evidence  in  this  case ;  and, 
before  I  decide  it,  I  will  read  over  the  evidence  and  the 
exhibits. 

(i)  3  Myl.  &  Keen,  443.  {k)  a  Youn.  &  Coll.  268. 

(0  See  anitf  Vol.  VIII.  pp.  547,  548. 
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The  ViCE-CHANCELLOR  : 

In  ibis  ease  the  Plaintiff  filed  his  biil,  representii^  that 
he,  as  tlie  heir  at  law  of  James  Houffhion,  the  younger,  was 
entitled  to  the  inheritance  of  a  certain  tenement,  upon 
which  a  mortgage  had  been  made,  and  that  that  mort- 
gage ought  to  be  paid  off  out  of  the  personal  estate  of 
the  persons  who  had  created  it.    And  he  represented, 
in  his  bill,  HiotJames  Houghton,  his  father^  and  William 
Houghton,  his  father's  brother,  in  the  month  of  March 
1816,  purchased  the  tenement  in  question,  and  had  it 
conveyed  to  them  as  tenants  in  common  in  the  usual  way 
to  bar  dower ;  and  that,  on  the  19th  of  March,  they 
made  a  mor^ge  in  fee  of  the  tenement  to  their  fiither, 
Jame$  Houghton  the  elder,  for  the  sum  of  800  /.,  which 
appears  to  have  been  the  purchase^money  paid  by  them 
for  the  tenement.    Then  the  bill  represented  that  Wil- 
liam Houghton  died  in  the  year  1824,  and  that  the 
equity  of  redemption  in  one  moiety  descended  on  James, 
who  was  the  eldest  brother  of  William*    It  then  re* 
presented  that  the  Caither,  who  had  the  legal  estate, 
devised  it  so  as  to  vest  it  in  his  two  other  sonsJbAn  and 
Thomas,  and  his  three  daughters.  The  bill  then  alleged 
that  the  mortgage  was  paid  off,  and  that  the  l^al  es- 
tate was  conveyed  to  James  the  younger  and  to  John ; 
but  that  James  did  not  acquiesce  in  that  conveyance. 
The  bill  then  stated  the  death  o(  James,  and  the  descent 
to  the  present  Plaintiff,  who  is  his  heir  at  law,  of  the 
whole  beneficial  interest  in  the  tenement. 


Now,  to  meet  that  case  (which,  it  is  observable,  was 
supported  by  no  proof  whatever,  except  the  mere  fact 
that  the  Plaintiff  filled  the  character  m  which  he  sued) 
this  case  was  set  up ;  namely,  it  was,  first  of  all,  said 
that  the  tenement  in  question  was  purchased  by  James 
and  WiUiam  (who  carried  on  the  business  of  soap  manu- 
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factiirers)  for  the  purposes  of  their  trade :  that  William 
died,  in  the  year  1824,  without  issue,  unmarried  and 
intestate;  and,  though  his  personal  estate  (that  is  to 
say  the  clear  residue  of  his  personal  estate)  belonged  in 
law  to  his  father,  yet  that  the  fether  did  not  take  it  to 
himself,  but  allowed  it  to  be  shared  amongst  his  other 
children.    On  fViUiam^s  death,  Jame$  took  his  next 
brother,  Johuy  into  partnership;  and  that  partnership 
continued  until  Jameses  death.    The  father  himself  died 
in  the  year  1827,  having,  by  his  will,  devised  all  his  real 
and  personal  estate  to  John  and  Thonuu  and  his  three 
daughters  as  tenants  in  common.    Then,  as  the  biU 
states,  this  sort  of  transaction  took  place,  namely,  the 
&ther  not  having  taken  to  himself  the  personal  estate  of 
William,  it  was  treated  by  William*B  brothers  and  sisters 
as  if  it  belonged  to  them ;  and,  for  the  purpose  of  ascer- 
taining what  was  the  amount  of  the  personal  estate,  a 
valuation  was  made  of  William's  share  in  the  partner- 
ship estate  and  effects,  that  is  to  say,  a  valuation  was 
made  of  all  the  .partnership  estate  and  effects,  and  one 
moiety  of  the  valuation-money  was  allotted  as  the  share 
of  William.    In  making  that  valuation,  a  sum  of  600  2. 
was  inserted  for  the  purpose  of  representing  the  bene- 
ficial value  of  the  tenement  in  question ;  and  an  account 
was  produced,  at  the  hearing,  which  certainly  shows 
that  a  sum  of  600/.  was  inserted,  as  the  value  of  the 
tenement,  in  the  account  of  the  various  things  which, 
together,  composed  the  partnership  property.  The  whole 
amount  came  to  8,000/.;  and,  therefore,  the  share  of 
eadi  of  the  brothers  and  sisters  was  taken  at  600/, 
Upon  the  footing  of  that  account  John  paid,  to  his 
brother  Thoma$  and  his  three  sisters,  the  sum  of  600/. 
each,  as  their  shares.    In  the  progress  of  the  settle- 
ment of  the  afiairs  of  the  sons  mixed  together  with  the 
afiairs  of  the  fiUher,  John  and  Jama,  who  carried  on 
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the  business  in  partnership  together,  out  of  their  part- 
nership fundsy  paid  off  the  amount  of  the  mortgage,  in 
this  way,  namely,  as  the  father  had  given  his  real  and 
personal  estate  to  John  and  Thomas  and  his  three 
daughters,  and  the  sum  which  was  due  on  the  mortgage 
was  800/.,  the  sum  of  640 1.,  which  is  four-fifths  of 
800/.,  was  paid  to  Thomas  and  his  three  sisters  in  re- 
spect of  their  shares  of  the  money  due  on  the  mortga^ ; 
and  John  retained  to  himself  the  remaining  one-fifth. 
In  pursuance  of  that  transaction,  by  indentures  dated 
the  13th  and  14th  of  May  1831,  the  l^al  estate  in  the 
four-fifths  which  were  vested  in  Thomas  and  his  three 
sisters,  was  conveyed  to  James  and  John  as  joint  tenants 
in  fee.  That  is  the  conveyance  in  which,  as  the  bill 
alleges,  James  did  not  acquiesce. 

A  great  deal  of  evidence  was  entered  into  to  support 
the  Defendant's  case:  many  exhibits  were  produced; 
and  as  it  was  impossible  for  me,  at  the  time,  to  go 
through  the  whole  of  them,  I  took  some  time  to  read 
them  over  in  order  to  see  what  they  amounted  to :  and 
the  conclusion  which  I  have  come  to,  is  that  the  land 
was  purchased,  by  William  and  James^  with  money 
which  they  had  borrowed,  from  their  father,  for  the 
purpose  of  making  the  purchase*.  It  is  quite  plam, 
however,  from  the  evidence,  that  the  land  was  treated, 
in  some  sense,  as  partnership  property:  payments  were 
made,  to  the  father,  under  the  name  of  rent,  but  obvi- 
ously on  account  of  interest ;  and  a  variety  of  improve- 
ments were  made  on  the  property  at  the  expense  of  the 
partnership ;  and  there  was  evidence  to  show  that  that 
sum  of  600/.,  which  was  inserted  in  the  valuation  that 
was  made  of  the  partnership  property  in  order  to  ascer- 

*  Ihe  Defendants  admitted,  in  their  answers,  that  the 
800  /•  was  borrowed  from  James  Houghton  the  father. 
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tain  what  William^s  share  amounted  to^  was  inserted 
with  reference  to  improvements  on  the  land  which  cost 
that  sum,  and  which  therefore  might  very  fairly  be  con- 
sidered as  the  value  of  the  property,  when  it  is  consi- 
dered that  the  property  itself  was  mortgaged  for  the 
whole  amount  of  the  original  purchase-money. 
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In  my  opinion,  however,  it  is  not  at  all  a  material 
circumstance  to  ascertain  that  the  sum  mentioned  in 
the  valuation  as  being  the  value,  was  really  the  full 
value.    It  appears  that  some  of  the  parties  disputed 
the  accuracy  of  the  valuation ;  and  there  is  complete 
evidence  that  Thomas  Houghton  was  dissatisfied  and 
did  not  think  that  the  account  was  made  out  large 
enough ;  but  the  material  fact  is  this,  namely,  that,  for 
the  purpose  of  dividing  the  personal  estate  of  William, 
the  value  of  that  property  which  was  in  its  nature  real, 
was  included ;  and  that,  John  acting  upon  the  supposi- 
tion that,  by  means  of  payments  according  to  the  ac- 
count, he  should  acquire  the  personal  property  of  Wil" 
liam,  (at  least  all  the  shares  which  his  brother  Thomas 
and  his  sisters  had,)  did  make  payments  to  them  out  of 
bis  own  money.    It  is  also  proved  that  James  knew 
what  was  going  forward,  and  that  that  sum  which  was 
actually  paid  and  appears  to  have  been  the  amount  of 
the  purchase-money  mintts  John^s  share  of  it,  was  paid 
by  a  cheque  on  the  partnership,  or,  in  other  words,  out 
of  the  partnership  assets ;  so  that  James  who,  at  that 
time,  was  carrying  on  the  business  in  partnership  with 
his  brother  John,  did  allow  a  portion  of  the  partnership 
assets  to  be  applied  for  the  purpose  of  paying  off  the 
mortgage. 


Now  I  confes    that  I  do  not  think  that  this  case 
stands  on  the  proposition  which  was  stated  so  very 
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plainly  and  broadly  by  Sir  John  Leach  in  the  case  of 
Phillips  V.  Phillips  :  but  the  question  before  me  is  this, 
whether  I  have  not  sufficient  evidence  of  the  dealings 
between  James  and  John  with  regard  to  this  real  estate 
(in  which,  as  real  estate,  James  then  had  the  sole  inte- 
rest) to  show  that  James  consented,  as  regarded  •7ofat> 
that  it  should  be  treated  as  partnership  property :  and 
my  opinion  is  that  the  evidence  does  amount  to  that. 

I  have  this  further  observation  to  make,  namely, 
that,  by  the  mode  of  conveyance  which,  it  appears,  was 
adopted,  in  May  lB31,in  consequence  of  directions  given 
hy  James  as  well  as  by  John,  the  legal  estate  in  four^fifths 
of  the  property,  was  conveyed  to  James  and  Joib  as  joint 
tenants ;  so  that  this  effect  was  produced  at  all  events, 
namely,  that  independent  of  any  question  of  equity, 
four-fifths  of  the  whole  property  in  question  belonged 
to  John.  The  dispute,  therefore,  iu  this  Court  is,  in 
reality,  about  the  remaining  one-fifth  only  ;  and,  with 
respect  to  that  one-fifth,  my  opinion  is  that  there  are 
circumstances  which  make  it  imperative  upon  the  Coart 
to  declare  that,  as  between  James  and  the  Plaintiff  who 
represents  him  as  his  heir,  and  John^  the  estate  is  to  be 
considered  as  personal  estate. 

My  opinion  ftirther  is  that  this  bill  has  been  filed  in 
utter  ignorance  of  the  truth  of  the  case.  The  allegation, 
in  the  bill,  that  James  never  acquiesced  in  the  indentures 
of  May  1831,  turns  out  to  be  utterly  groundless.  If 
that  allegation  had  been  proved,  still,  if  the  effect  of  that 
conveyance  had  been  fully  considered  and  those  facts 
ascertained,  which  they  might  have  been  by  applying 
either  to  ITiomas  Houghton  or  to  the  attorney  who 
acted  for  all  parties  in  their  transactions  amongst  them- 
selves, it  would  have  appeared  that,  with  respect  to  a 
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large  portion  of  the  estate,  no  claim  could  be  sup-  1841. 


ported. 


V 

Houghton 
My  opinion^  therefore,  is  that  I  must  dismiss  the  bill  v. 

with  costs.  HOUGHTOH. 


ARCHER  V.  SLATER.  ^ 

IN  the  course  of  the  argument  in  this  case  (reported        Copyholds, 
ante  J  Vol.  X.  p.  624),  the  Vice-Chancellor  said  that  he  IViU. 

knew  of  no  case  in  which  the  Court  had  established  a  rp|j        i^^^^  ^^ 

will  relating  to  copyholds;  and  that  he  had  always  un-  a  will  is  not  a 

derstood  that  if  a  copyholder  sun^endered  his  tenements  sjimcient  au- 

tncntication  oi 
to  the  use  of  his  will,  and  then  made  an  instrument  j^^  go  far  as  it 

which  the  Ecclesiastical  Court,  on  his  death,  admitted  relates  to  copy- 

to  probate,  the  probate  copy  was  sufficient  to  guide  the 

uses  of  the  surrender. 

Lord  EUon,  however,  in  Jervoise  v.  The  Duke  of 
Northumberland  'a\  said  :  "  This  being  a  devise  of  copy- 
hold estates,  if  it  is  a  good  will  of  personal  estate,  it 
will  be  a  good  will  of  copyhold  estates.  I  do  not  know 
whether  it  has  been  proved  as  this  Court  requires ;  but 
it  is  admitted.  I  say  so,  because  I  do  not  take  it,  accord- 
ing to  the  old  course  of  4he  Court,  that  the  fact  of  the 
probate  of  a  will  in  the  Ecclesiastical  Court,  was  evi- 
dence that  copyhold  estates  would  pass  by  it :  but  here 
the  heir  at  law*  admits  it." 

{a)  1  Jac.  &  Walk.  570,  See  Pliill.  on  Evidence,  tit. 
Probate. 


*  The  copyholds  were  descendible  according  to  the  course 
of  descent  at  common  law. 

Wills  relating  to  personal  estate  must  be  now  executed  in 
the  same  manner  as  wills  relating  to  real  estate.  But,  it  is 
apprehended,  that  the  Courts  of  Law  and  Equity  will  not 
admit  the  probate  copy  as  evidence  of  a  devise. 
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UtK4th       J^ANKES  V.  THE  BARONESS  LE  DESPENCER, 

md     '  AN  INFANT,  AND  OTHERS. 

95th  January, 

and  -p 

13th  February.   J3Y  the  order  made  at  the  hearing  of  tiiis  cause  for 

'        ^        '     further  directions,  on  the  10th  of  March  1840  (see  ante, 
Executory  trust,  y^j^  j^    ^^  ^^^^^  j^  ^^  referred,  to  the  Master,  to 

Estates  settled  approve  of  a  proper  settlement  to  be  made  of  the  manors, 

so  as  to  go  estates,  hereditaments  and  premises  comprised  in  the 

barony  in  fee.  indentures  of  the  7th  and  8th  days  of  August  1826, 

Form  of  set-  upon  the  uses  and  trusts  and  according  to  the  directions 

^  ro°ed  of  b  expressed,  concerning  the  same,  in  and  by  the  indenture 

the  Court,  in  of  the  8th  of  August  1826  :  and  the  Master  was  to  state 

pursuance  of  a    the  same  to  the  Court, 
direction  con- 
tained in  a 
deed  executed         On  the  6th  of  July  1842,  the  Master  reported  that, 

2^  Dew^u  ^'^  ^"^^  ^^  ^  settlement  having  been  laid  before  him  on 
that  his  estates  behalf  of  the  Plaintiff,  he  had  perused  and  settled  and 
should,  so  far  as  jjj  approve  of  the  same  as  a  proper  settlement  to  be 

allow  be  strictly  ^^'^'^'^  o^  tbe  manors,  estates  &c.  comprised  in  the  in- 
settled,  aAer  his  dentures  upon  the  uses  &c.  before  mentioned ;  such 
eo^alon^wkh^  settlement  being  by  indenture  intended  to  be  made 
the  baronial  between  the  Plaintiff  WiUiam  John  Sanies,  of  the  first 

dignity  of  Le       p^rt,  the  Defendant,  The  Baroness  Le  Despencer,  of  the 

Despencer  *^ 

(which  was  a 

barony  in  fee),  and  be  held  and  enjoyed  by  the  person  for  the  time 
being  possessed  of  the  same  dignity,  for  the  support  thereof,  so 
long  as  the  person  possessed  of  the  same  dignity  should  be  a 
lineal  descenaant  uf  the  late  Lord,  but  with  a  provision  that  in 
case  the  dignity  should,  at  any  time  or  times  within  the  limits 
prescribed  by  law  for  strict  settlements,  be  suspended  or  in  abey- 
ance, the  rents  and  profits  of  the  same  estates  should,  during  the 
continuance  of  every  such  su^nsion  or  abeyance,  be  equally 
divided  amongst  the  co-heirs  per  stirpes  of  the  person  or  persons 
respectively  by  reason  of  whose  death  or  deaths  without  issue 
mate,  such  suspension  or  abeyance  should  be,  for  the  time  being, 
occasioned. 


Banrrs 
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second  part,  The  Earl  of  Falmouthj  George  Bankes^  esq.  1 843, 

and  Lord  James  O^Bryen  of  the  third  part.  The  Master 
farther  reported  that  it  had  been  submitted  to  him,  on 
behalf  of  the  Defendants,  ilcfe/a  We  Stapleton,Anne  Byam  j    ry^^Jpv'iacKn 
Stapletan,  Jane  Eliza  Stapleton  and  Maria  Catherine  Sta- 
pieton,  infants  (the  daughters  and  only  issue  of  Miles  John 
Stapleton  deceased,  the  late  Lord  Le  Despencer^s  third 
son),  by  Lord  James  O'Bryen  their  guardian,  that  the 
draft  settlement  should  contain  cJatises/br  the  appointment 
of  a  protectorar  protectors  of  the  settlement  during  the  lives 
of  the  respective  persons  who  were  to  have  life  estates, 
pursuant  to  and  according  to  the  terms  of  the  32d  section 
of  the  statute  3  &  4  Will.  4,  c.  74  (for  the  abolition  of 
fines  and  recoveries  &c.) ;  and  also  that  a  term  of  years 
determinable  with  such  Uves  and  the  expiration  q/*2l  years 
from  the  death  of  the  survivor  of  such  tenants  for  life^ 
should  be  limited  and  trusts  declared  to  ejfect  the  purposes 
directed  vAth  respect  to  the  rents  and  profits  during  sus- 
pension or  abeyance  of  the  baronial  dignity  of  Le  De- 
spencer,  instead  of  the  shifting  proviso  inserted  in  the 
draft  inderUure.     But  he  was  of  opinion  that,  regard 
being  had  to  the  draft  as  prepared,  the  same  was  unne- 
cessary.   And  it  having  been  submitted  to  him^  on  the 
part  of  the  last-named  Defendants,  that,  after  the  con- 
veyance by  the  Plaintiff  William  John  Bankes,  as  the 
surviving  trustee  of  the  indenture  of  the  8th  day  of 
August  1826,  to  the  trustees  proposed  to  be  appointed 
by  the  draft-deed,  of  all  the  estates  comprised  in  the 
indenture  of  the  8th  day  of  August  1826,  the  words  fol- 
lowing, that  is  to  say :   **  and  all  other  hereditaments 
which  are  liable  to  the  trust  for  settlement  contained  in 
the  said  last-mentioned  indenture  of  release^^  ought  to  be 
inserted'^  and  also  that  a  clause  ought  to  be  inserted 
giving  the  Court  of  Chancery  power  to  alter,  vary  and 
explain  the  limitations  of  the  proposed  deed  of  settle- 
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1843.  ment:  and  such  additions  being  assented  to  by  the 

^"        '  Plaintiff  and  by  the  Defendant  the  Baroness  Le  De- 

^^^^^  spencer,  he  had  inserted  such  additions  in  the  draft: 
T    n     '  but,  sueh  additions  beine  objected  to  on  the  part  of 

the  Defendant,.  Sir  Francis  Jarvis  Stapleton  (the  late 
Lord's  youngest  and  only  surviving  son),  he  was  of 
opinion  that  it  would  be  more  accurate,  in  point  of  form, 
to  omit  the  first  of  the  before-mentioned  additions ;  aad, 
with  respect  to  the  second  of  such  additions,  he  was  of 
opinion  that  such  a  clause  as  that  proposed,  might  be 
found  useful ;  but  it  was  alleged  by  the  Defendant,  Sir 
J^.  J.  Stapleton,  that  the  insertion  of  such  a  clause  was 
not  warranted  by  the  order  of  the  10th  of  March  1840. 

The  draft  approved  of  by  the  Master,  purported  to 
be  a  conveyance  by  the  Plaintiff  to  the  Earl  of  Fal* 
mouth,  George  Bankes  and  Lord  James  0*Bryen,  their 
heirs  and  assigns,  of  all  the  manors  or  lordships,  capital 
messuage  or  castle  and  other  messuages,  park,  farm, 
lands,  meadows,  coppices,  woods,  and  wood-grounds, 
cottages,  buildings  and  other  hereditaments  in  the 
indentures  of  the  7th  and  8th  of  August  1826  mentioned 
apd  referred  to,  and  thereby  conveyed  or  expressed  so  to 
be,  together  with  their  rights,  royalties  &c.;  and  all 
other  hereditaments  which  were  liable  to  the  trust  for 
settlement  contained  in  the  last-mentioned  indenture', 
to  the  use  of  the  Baroness  Le  Despencer  for  her  life, 
without  impeachment  of  waste,  to  the  use  of  trustees, 
during  her  life,  in  trust  to  preserve  &c.,  to  the  use 
of  her  first  and  other  sons,  successively,  in  tail,  to  the 
use  of  her  daughters,  equally,  as  tenants  in  common  in 
tail,  with  cross  limitations  between  or  amongst  them  in 
tail,  and,  if  she  should  have  only  one  daughter,  to  the 
use  of  t^iat  only  daughter  in  tail;  to  the  use,  as  to  one- 
fourth  part  of  the  manors  &c.,  of  Adelaide  Stapleton, 
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for  her  life,  without  impeachment  of  waste,  to  the  use  1843. 

of  the  trustees,  during  her  life,  in  trust  to  preserve  &C., 
to  the  use  of  her  sons  and  daughters  for  the  same 
estates  as  were  expressed  to  be  given  to  the  Baroness's  ^^  Despencbr, 
sons  and  daughters  respectively ;  and,  as  to  two  other 
fourth  parts,  to  uses  in  favour  of  Annjs  By  am  Stapleton 
and  Jane  Eliza  Stapleton,  and  their  sons  and  daughters, 
'similar  to  the  uses  in  favour  of  Adelaide  Stapleton  and 
her  sons  and  daughters  respectively;  and,  as  to  the 
remaining  fourth  part,  to  the  use  of  Maria  Catherine 
Stapleton  in  tail*.  The  draft  then  provided  that^ 
in  case  of  the  failure  or  determination  of  the  uses 
thereinbefore  declared  as  to  the  shares  of  any  of  the 
four  last-mentioned  young  ladies,  their  shares,  as  well 
original  as  surviving  or  accruing,  should  go  to  the 
three  others  of  them  and  their  issue,  for  the  same 
estates  &c.  as  were  thereinbefore  limited  with  respect 
to  their  original  shares ;  and  it  declared  uses,  of  the 
entirety  of  the  manors  &c.,  after  the  failure  or  deter- 
mination of  all  the  uses  thereinbefore  limited,  in  favour 
of  Sir  Francis  Jarvis  Stapleton  and  his  sons  and 
daughters,  similar  to  those  in  favour  of  the  Baroness 
Le  Despencer  and  her  sons  and  daughters  respec« 
tively+. 

At  the  end  of  the  limitations,  the  shifting  proviso  was 
inserted.    It  was  as  follows : 

^  Provided  always  and  it  is  hereby  declared  and 
agreed  that,  notwithstanding  some  of  the  limitations 

*  This  young  lady  was  born  after  the  late  Lord  Le 
Despencers  death. 

t  There  were  several  other  linM  descendants  of  the  late 
Lord  Le  Despencery  and  the  draft  contained  limitations  in 
their  favour :  but,  for  the  purposes  of  this  report,  it  was  not 
necessary  to  state  thera. 
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1843.  hereinbefore  contained  are  made  to  several  persons  as 

"^        '  tenants  in  common  or  applicable  to  undivided  parts  or 

Bankes  shares  of  and  in  the  said  manors  and  hereditaments 

w    ^   ^'  hereby  settled,  the  object  and  intent  of  the  settlement 

Alt,  1J£SP£NCFR  ■'  '  «/ 

'  hereby  made,  is  to  limit  the  entirety  of  the  same  manors 
and  hereditaments,  as  far  as  the  law  will  permit,  so  as 
to  accompany  the  dignity  of  Le  Despeucer  as  long  as 
the  person  possessed  of  the  same  dignity  shall  be  a' 
lineal  descendant  of  the  said  Thomas  Lord  Le  Despencer^ 
in  pursuance  of  the  direction  in  that  behalf  contained 
in  the  said  recited  indenture  of  appointment  and  release 
of  the  8th  day  of  August  1820 ;  and  the  said  limita- 
tions  to  tenants  in  common  or  applicable  to  undivided 
parts  or  shares  are  made  upon  the  assumption  that,  at 
the  respectives  times  at  which  the  same  are  limited  to 
take  effect  in  possession,  the  said  dignity  will  be  in 
abeyance ;  and,  therefore*  in  order  the  better  to  effect 
the  said  object  and  intent  of  this  settlement,  it  is  hereby 
further  declared  and  agreed  that  in  case  (but  only 
during  the  lives  of  the  several  descendants  of  the  said 
Thomas  late  Lord  Le  Despeucer  to  whom  estates  for 
their  lives  respectively  are  hereinbefore  limited  and  the 
life  of  the  longest  Uver  of  the  same  and  the  term  of  21 
years  to  be  computed  from  the  day  next  before  the  day 
of  the  decease  of  such  longest  liver,)  at  the  time  or 
respective  times  at  which  the  said  manors  and  heredita- 
ments hereby  settled  shall,  under  the  limitations  of 
these  presents,  become  vested  in  possession  in  any  two 
or  more  of  such  lineal  descendants  in  undivided  shares, 
the  said  dignity  shall  not  be  in  abeyance,  or  in  case,  at 
any  time  or  times  during  the  limited  period  hereinbefore 
mentioned  and  while  after  the  said  manors  and  heredita- 
ments shall  have  so  become  vested  in  possession  in 
undivided  shares  as  aforesaid,  the  said  dignity  shall  be 
in  abeyance  and  such  abeyance  shall  be  determined. 
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by  the  prerogative  of  the  Crown  or  otherwisei  in  favour         1843. 

of  any  one  person  being  a  lineal  descendant  of  the  said 

Thomas  late  Lord  Le  Despencer,  then  and  in  either  of 

the  said  cases  and  so  often  as  the  same  shall  happen  j^^  Dxsfbnceiu 

during  the  limited  period  aforesaid,  the  several  uses  and 

limitations  hereinbefore  limited   and   contained  shall 

cease  and  determine,  and  the  entirety  of  the  said  manors 

and  hereditaments  with  their  appurtenances  shall,  there- 

upon,  become  vested  in  the  person  in  whom  the  said 

barony  or  dignity  shall  become  vested  by  the  determina* 

tion  of  such  abeyance  in  her  or  his  favour  or  otherwise, 

for  such  and  the  like  estate  in  possession,  and  with  such 

and  the  like  remaindeis  and  Umitations  over  as  the 

same  manors  and  other  hereditaments  or  any  part  or 

share  thereof,  are  or  is  limited  and  assured  to  or  would 

have  become  vested  in  her  or  him  under  and  by  virtue 

of  the  limitations  hereinbefore  contained ;  and,  if  the 

case  provided  for  as  aforesaid,  shall,  during  the  period 

aforesaid,  happen  more  than  once,  then  this  provision 

shall  be  applicable  and  operate  toties  quoties.** 

Then  followed  the  clause  which  was  referred  to,  in 
the  M€Uter*s  report,  as  the  clause  giving  the  Court  of 

« 

Chancery  power  to  alter,  vary  and  explain  the  limita- 
tions of  the  proposed  deed  of  settlement.  It  was  thus 
expressed : 

"  Provided  always  that,  notwithstanding  the  uses, 
trusts,  powers,  and  limitations  hereinbefore  contained, 
and  in  order  and  to  the  intent  that  such  uses,  trusts, 
powers  and  limitations  as  are  hereinbefore  contained 
may,  under  the  authority  and  by  the  direction  of  Her 
Majesty's  High  Court  of  Chancery,  be  altered,  varied, 
explained,  enlarged  or  revoked  in  such  manner  and  to 
such  extent  as  the  said  Court  shall  decree  or     der  in 
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case  the  same  Court  shall,  upon  or  according  to  the  true 

construction   of  the  said  recited  trust  or  direction  for 

settlement  of  the  said  trust  estates,  think  proper  or 

r    D    ^'  deem  it  expedient  to  decree  or  order  any  such  alteration, 

variation,  explanation,  enlargement  or  revocation,  it  is 
hereby  agreed  and  declared,  between  and  by  the  said 
parties  hereto,  that  it  shall  be  lawful  for  the  trustees  or 
trustee,  at  any  time  or  times  hereafter  during  the  life  of 
the  survivor  of  the  persons  hereby  made  tenants  for  life 
or  within  21  years  next  after  his  or  her  death,  and  under 
the  authority  and  by  the  direction  of  and  in  obedience 
to  any  decree  or  order  of  the  said  Court  of  Chancery 
(but  not  otherwise)  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing  to  be  sealed  and  delivered  by  the 
same  trustees  or  trustee  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  to  alter,  vary,  explain, 
enlarge  or  revoke  all  or  any  of  the  uses,  estates,  trusts^ 
powers  and  limitations  hereinbefore  limited,  created, 
expressed,  declared  and  contained  of  and  concerning  the 
said  manors,  hereditaments  and  premises  hereinbefore 
expressed  to  be  hereby  released  or  any  of  them,  and,  by 
the  same  or  any  other  deed  or  deeds,  instrument  or 
instruments  in  writing  to  be  sealed  and  delivered  and 
attested  as  aforesaid,  to  limit,  declare,  direct  or  appoint 
such  new  or  otlier  use  or  uses,  estate  or  estates,  trusts 
and  powers  as  shall  be  decreed  or  ordered  by  the  said 
Court  of  Chancery  to  be  limited,  declared,  directed  or 
appointed/' 

The  cause  was  now  brought  on  to  be  heard  for  fur- 
ther directions.  Exceptions  were  not  taken  to  the 
Master^s  report,  as  it  stated  the  grounds  on  which  the 
draft  of  the  settlement  was  objected  to« 

Mr.  Follett  appeared  for  the  Plaintiff. 
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Mr.  Anderdon  and  Mr.  Lee,  for  the  Misses  Staple-     ^     1843. 
ton,    the    daughters    of  the  late   Miles  John 
Staplelon : 

The  mode  of  settlement  which  the  Master  has  ap-  L£  Despsvcbr. 
proved  of,  is  subject  to  this  observation,  namely,  that 
all  the  limitations  may  be  speedily  defeated  :  for,  as 
soon  as  the  Baroness  has  a  son  who  shall  attain  21,  her 
husband  may  prevail  on  her  and  her  son  to  join  in  put- 
ting an  end  to  the  limitations.    The  estates  ought  to  be 
settled  so  as  to  put  it  out  of  the  Baroness's  power  to 
defeat  the  limitations.     Before  the  passing  of  the  late 
Act  for  abolishing  fines  and  recoveries,  that  object 
might  have  been  effected  by  limiting  the  estates,  to  the 
Baroness  for  a  term  of  years  determinable  on  her  death, 
and  giving  the  first  estate  of  freehold  to  trustees.    That 
course  was  suggested  by  Sir  A.  Hart,  V.  C.  in  WooU 
more  v.  Burrows  {a).  There  a  testator  directed  the  resi- 
due of  his  fortune  to  be  laid  out  in  land  as  contiguous  as 
practicable  to  Stradone  in  the  county  of  Cavan,  Ireland, 
to  be  added  and  closely  entailed  to  the  family  estate 
then  in  the  possession  of  his  relative  Thomas  Burrows. 
It  appeared  that  the  estate  to  which  the  testator  al- 
luded, was  settled  on  Thomas  Burrows  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male  :  and, 
part  of  the  testator's  residuary  estate  having  been  laid 
out  in  the  purchase  of  lands,  it  was  referred,  to  the 
Master,  to  approve  of  a  proper  settlement  of  them, 
upon  the  uses  and  trusts  and  according  to  the  direc- 
tions of  the  will.    The  Master  approved  of  a  settlement 
by  which  the  purchased  estates  were  limited  to  Thomas 
Burrows  for  life,  with  remainder  to  trustees  to  pre- 
serve &c.  with  remainder  to  Robert,  the  son  of  Thomas 
(who  was  born  in  the  testator's  lifetime,)  for  life,  with 

(a)  Ante,  Vol.  I.  p.  512. 
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^^43*         remainder  to  trustees  to  preserve  8tc.,  with  remainder 
^  to  his  first  and  other  sons  in  tail  male.     Some  of  the 

DANK  KB 

parties  excepted  to  the  report ;  and  after  the  exceptions 
Le  Despxkcer.  ^^^  ^^^^  argued.  Sir  A.  Hart  said  :  ''  I  do  not  think 

the  limitations  imposed  by  the  Master  on  Thomas  and 
his  issue,  are  more  strict  than  they  ought  to  be :  and 
there  is  one  point  in  which  I  think  the  Master  ought  to 
have  fettered  the  power  of  Thomas  to  alienate  the  tes- 
tator's estate  more  than  he  has  done.    As  the  limitations 
stand,  Thomas,  having  the  estate  of  freehold  in  posses- 
sion, by  joining  with  any  tenant  in  tail,  may  bar  the 
remainders  and  alien  the  estate ;  which  would  be  obvi- 
ously inconsistent  with  the  general  intent  of  the  testa- 
tor.    If  the  Master  had  limited  the  first  estate  of  free* 
hold  to  trustees  and  their  heirs,  during  the  life  of 
Thomas,  in  trust  for  him   (a   course  now  frequently 
adopted  in  ftimily  settlements),  Thomas  would  be  dis- 
abled by  any  act  during  his  life,  to  alien  the  estate ; 
and  so  far  the  testator's  estate  would  remain  closely 
entailed.    Such  a  limitation  would  effectuate  the  clear 
intention  of  the  testator,  of  preventing  an  alienation  of 
his  own  estate,  which  must  be  implied  to  have  been 
as  much  his  object  as  preventing  an  alienation  of  the 
Siradone  estate.     I,  therefore,  think  the  limitations  in 
favour  of  Thomas,  should   be  varied,   by  vesting  the 
first  estate  of  freehold  in  trustees  during  his  life  in  trust 
for  him,  without  impeachment  of  waste ;  and  the  other 
limitations  are  proper."    We  are,  therefore,  sanctioned 
by  Sir  A.  Hart,  when  we  urge  the  Court  to  provide 
against  the  consequences,  which,  as  we  have  pointed 
out,  are  likely  to  follow  from  adopting  the  mode  of  set- 
tlement which  has  been  approved  of  by  the  Master* 
The  plan,  however,  of  making  the  first  taker  under  the 
settlement  tenant  for  a  term  of  years  determinable  on 
his  or  her  decease,  would  not,  as  the  law  now  stands. 
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have  the  desired  effect :  for,  the  22d  section  of  the  Act  1 843. 

for  abolishing  fines  and  recoveries  makes  the  termor      '        "^        ' 
the  protector  of  the  settlement:  so  that  it  vests  the         Bawkbs 
protectorship  in  a  person  whose  interest  it  is  not  to  t,  nESPENCKR 
preserve  the  limitations  of  the  settlement.     But  the 
32d  section  of  the  Act  contains  a  provision  by  which 
the  object  of  that  plan  may  be  still  attained.    That 
section  empowers  the  settlor  to  appoint  any  number  of 
persons,  not  exceeding  three,  to  be  protector  of  the 
settlement  in  Ueu  of  the  person  who,  but  for  that 
section,  would  have  been  the  protector,  and,  either  for 
the  whole  or  any  part  of  the  period  for  which  such  per- 
son would  have  continued  protector ;  and,  by  means  of 
a  power  to  be  inserted  in  the  settlement,  to  perpetuate, 
during  the  whole  or  any  part  of  such  period,  the  pro- 
tectorship of  the  settlement  in  any  one  person  or  num- 
ber of  persons  in  esse,  whom  the  donee  of  the  power 
shall  think  proper  to  appoint  protector  in  the  place 
of  any  one  person  or  number  of  persons  who  shall 
die  or  shall  relinquit»h  his  or  their  office  of  protec- 
tor; provided  that  the  number  of  persons  composing 
the  protector,  never  exceed  three.    This  provision  is  in 
lieu  of  doing  that  which  Sir  A.  Hart,  in  the  case  re- 
ferred to,  says  ought  to  have  been  done  and  which  the 
Act  has  rendered  impracticable  or,  at  least,  inefiectual. 
Mr.  Feame,  in  his  essay  on  contingent  remainders, 
(page  117,  6th  edit.)  says:   **  In  the  last  cited  case, 
that  of  the  Earl  of  Stamford  v.  Sir  John  Hobart  (Jb) 
was  resorted  to  in  order  to  show  that  the  Court  was  not 
tied  up  to  the  rules  of  law  in  cases  of  executory  trusts : 
and,  though  such  case  does  not  rank  as  one  of  those 
in  which  the  Court  of  Chancery  has  deviated  from  the 
rule  in  Shelley^s  case,  because  the  limitation  to  the  heirs 
male  of  the  body,  there,  was  preceded  only  by  a  term 
of  years  and  not  by  a  life  estate  in  the  ancestor;  yet  it 

{b)  1  Bro.  P.  C.  288. 
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1843.         is  one  of  the  cases  in  which  the  Court  has  executed  a 

trust  for  heirs  male,  in  a  course  of  strict  settlement  on 

first  and  other  sons  successively  in  tail  male.    At  the 

L   D     '  NCE     ^^™®  ^™^  **  *8  *  strong  and  leading  authority  for  the 

corrective  interposition  of  equity  in  modelling  the  limita- 
tions of  executory  trusts  in  wills,  no  less  than  in  mar- 
riage articles,  in  such  a  manner  as  to  substantiate  the 
apparent  intention."  The  case  alluded  to  by  Mr.  Feame 
was  as  follows:  A  testator  devised  his  estates,  in  re- 
mainder after  his  wife's  decease,  to  trustees,  and  directed 
them,  after  his  wife's  decease,  to  convey  his  estates  to 
the  use  of  his  granddaughter  and  her  husband,  for  their 
lives  and  the  life  of  the  survivor  of  them ;  remainder  to 
her  first  son  for  99  years  if  he  should  so  long  live; 
remainder  to  the  heirs  male  of  the  body  of  such  first 
son ;  remainder  to  every  other  son  of  his  granddaughter, 
for  99  years,  if  every  such  son  should  so  long  live ; 
remainder  to  the  heirs  male  of  every  of  them,  succes- 
sively ;  each  son  to  take  for  99  years  with  immediate 
remainder  to  his  heirs  male.  At  the  testator's  death, 
his  granddaughter  had  no  issue  male.  Afterwards  an 
Act  of  Parliament  was  obtained,  which  enacted  that  the 
estates  should-  go  unto  and  be  held  and  enjoyed  by  such 
person  and  persons,  and  for  such  estates  and  interests, 
as  in  the  will  expressed:  and  the  trustees  were  em- 
powered to  convey  the  estates,  immediately,  unto  such 
person  and  persons,  and  for  such  estate  and  estates  as 
the  same  were,  by  the  will,  limited  and  appointed  to  be 
conveyed,  as  if  the  testator's  widow  were  dead.  After 
the  decease  of  the  granddaughter  and  her  husband, 
upon  a  bill  filed  by  their  only  soo,  the  trustees  were 
directed  to  convey  the  lands  according  to  the  will  and 
the  words  of  the  Act  of  Parliament.  And  a  draft  of 
conveyance  being  accordingly  settled  by  the  Master  to 
trustees  and  their  heirs,  to  the  uses  in  the  will  and  Act 
of  Parliament  expressed,  the  Plaintiff  excepted  to  it,  for 
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that  the  premises  ought,  at  least,  to  have  been  limited  1 843. 

to  the  use  of  the  trustees  and  their  heirs,  and  only  in 
trust  for  such  person  and  persons,  and  such  estate  and 
estates  as  were  by  the  will  and  Act  of  Parliament  LbDespencer. 
limited ;  whereby  the  legal  estate  might  be  vested  in 
the  trustees  for  the  better  preservation  of  the  contingent 
limitations,  which,  otherwise,  as  the  draft  was  prepared, 
were  liable  to  be  destroyed  and  the  testator^s  intention 
defeated.  Upon  hearing  the  exception,  Lord  Chan* 
cellor  Cowper  declared  that,  in  matters  executory,  as  in 
cases  of  articles  or  a  will  directing  a  conveyance,  where 
the  words  of  the  articles  or  will  were  improper  or  in- 
formal, the  Court  would  not  direct  a  conveyance  accord* 
ing  to  such  improper  or  informal  expressions;  but  would 
order  the  conveyance  to  be  made  in  a  proper  and  legal 
manner,  so  as  might  best  answer  the  intent  of  the  par* 
ties :  and,  in  that  case.  His  Lordship  conceived  the  true 
intent  of  the  will  to  be  that  the  estates  should  be  secured, 
as  far  as  the  rules  of  law  would  admit,  to  the  issue  male 
of  the  devisee,  and  that  it  was  designed  to  be  as  strict 
a  settlement  as  possible  by  law.  His  Lordship,  there- 
fore, decreed  that,  in  the  conveyance,  where  the  estates 
were  limited  in  use,  to  the  Plaintiff,  for  09  years,  if  he 
should  so  long  live,  there  should  be  a  limitation  over  to 
trustees  and  their  heirs,  during  his  life,  to  preserve  the 
contingent  uses  in  remainder,  and  then  to  the  first  and 
other  sons  of  the  Plaintiff  in  tail  male  successively. 
Upon  an  appeal  to  the  Lords  from  the  last  decree,  it 
was  contended  that  the  Act  of  Parliament,  which  was 
so  very  express  in  confirming  the  estates  appointed  by 
the  will,  could  never  intend  that  a  court  of  equity  should 
have  power  to  direct  a  conveyance  to  other  uses  than 
were  mentioned  in  the  will ;  but  the  decree  complained 
of  did  so,  and  was,  therefore,  repugnant  both  to  the  will 
and  to  the  Act  of  Parliament,  as  well  as  to  the  former 
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1843.  decree.    To  this  it  was  answered  that,  in  cases  of  exe- 

cutory articles  for  the  settling  of  estates,  it  was  usual 
for  courts  of  equity  to  help  informalities  and  supply 
LeDespekceiu  ^®^®^^»  especially  when  the  things  supplied  were  ne- 
cessary to  support  the  main  intent  of  the  parties  and 
to  carry  such  articles  into  execution  according  to  that 
intent,  so  &r  as  it  might  agree  with  law,  though  not 
strictly  according  to  the  words  of  the  articles:  and, 
it  fortiori,  would  courts  of  equity  do  so  in  the  case  of  a 
will,  where  the  same  was  only  executory  by  a  convey- 
ance to  be  made  :  that  the  Act  of  Parliament  made  no 
alteration  in  the  will  in  the  point  in  question :  it  only 
hastened  the  time  for  the  trustees  to  convey,  even  in 
the  lifetime  of  the  testator's  widow ;  but,  in  all  other 
respects,  it  confirmed  the  will,  and,  being  strictly  rela- 
tive to  it,  the  intent  of  the  will  ought  to  be  the  rule  of 
the  conveyance.  The  decree  was,  accordingly,  affirmed 
by  the  Lords. 

We  now  come  to  the  second  point  in  this  case.  It 
arises  on  the  trust  or  direction,  contained  in  the  inden- 
ture of  the  8th  of  August  1826,  that,  in  the  settlement 
thereby  directed  to  be  made,  there  should  be  inserted  a 
provision  that,  in  case  the  dignity  of  Le  Despencer 
should,  at  any  time  or  times  within  the  limits  prescribed 
by  law  for  strict  settlements,  be  suspended  or  in  abey- 
ance, the  rents  of  the  estates  should,  during  the  con- 
tinuance of  every  such  suspension  or  abeyance,  be 
equally  divided  amongst  the  co-heirs  per  stirpes  of  the 
person  or  persons  respectively  by  reason  of  whose  death 
or  deaths,  such  suspension  or  abeyance  should  be  ibr 
the  time  being  occasioned.  At  the  former  hearing  of 
this  cause,  that  trust  was  attacked  as  tending  to  a  per- 
petuity; and  it  was  said  that  it  was  impossible  to  carry 
it  into  execution.    Your  Honor,  however,  was  of  a  dif- 
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(erent  opinion;  and,  in  answer  to  the  objections,  thus  1843. 

expressed  yourself:  '^  Suppose  that  the  settlement  were 
to  be  made  in  this  form :  namelji  that  the  estates  were 
to  be  limited  to  trustees  for  a  term  of  1,000  years,  deter-  j^^  Despkkcer, 
minable  at  the  end  of  21  years  from  the  death  of  the 
survivor  of  all  the  persons  in  esse  at  the  time  of  the  late 
Lord  Le  Despencer's  death  and  then  capable  of  succeed- 
ing to  the  dignity,  and  that,  subject  thereto,  the  estates 
were  then  limited  to  the  different  persons  so  in  esse  and 
capable  of  succeeding  to  the  dignity,  for  their  lives, 
successively,  with  remainder  to  their  sons  in  tail,  with 
remainder  to  their  daughters  in  tail ;  and  that  then  the 
trusts  of  the  term  of  1,000  years  were  declared  to  be 
that,  in  the  event  of  there  being  any  abeyance  such  as 
is  here  contemplated,  the  rents  should,  during  the  time 
(which  could  not  exceed  the  limits  fixed  by  law)  be 
disposed  of  in  the  manner  prescribed :  there  can  be  no 
doubt  that  that  would  be  a  legal  mode  of  settlement. 
I  do  not  say  that  that  is  the  only  or  the  best  method  of 
executing  the  trust :  but  it  is  one  mode  which  appears 
to  me  to  be  unobjectionable  in  point  of  law.    And, 
when  you  find  that  the  intention  of  the  parties  is  to  do 
that  only  which  the  rules  of  law  will  permit,  or,  as  it  is 
expressed,  which  may  be  done  within  the  limits  pre* 
scribed  by  law  for  strict  settlements,  my  firm  opinion  is 
that  it  is  the  duty  of  the  Court  to  refer  it  to  the  Master 
to  approve  of  a  proper  settlement  according  to  the 
langui^e  of  the  trust."     A  plan  similar  to  that  which 
your  Honor  suggested,  was  upheld  and  carried  into 
execution,  by  Lord   'Nottingham^  C,  in  The  Duke  of 
NorfoUCs  C€ue{c):  and,  with  deference  to  tlie  Master, 
we  think  that  the  drafl  would  have  been  more  conso- 
nant to  the  intention  of  the  parties  to  the  deeds  of  1826, 

(c)  3  Ch.  Ca.  1. 
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184.3.  if  your  Honor's  suggestion  had  been  adopted.    Accord- 

ing to  that  suggestion  the  clause  providing  for  the  sus» 
pension  or  abeyance  of  the  dignity,  would  haye  been 
L  Des^enc  r   ™®*'^  immediately  after  the  limitation  to  the  Baroness 

for  her  life ;  and  then  it  would  have  been  safe  from  the 
power  of  the  tenant  in  tail.  But  the  clause,  which  is 
called  the  shifting  proviso  in  the  report  and  which  has 
been  inserted,  in  the  draft,  in  lieu  of  that  which  your 
Honor  suggested,  is  placed  after  all  the  limitations; 
and,  consequently,  it  will  be  in  the  power  of  the  first 
tenant  in  tail  to  bar  it.  The  case  of  £ale8  v.  Cofin  (d) 
shows  that  a  term  for  raising  a  sum  of  money  within 
proper  limits,  may  be  so  placed  as  that  it  shall  not  be  in 
the  power  of  the  tenant  in  tail  to  destroy  it.  In  Doe 
V,  Lard  Scarborough  (e)  the  Court  of  King's  Bench 
thought  that  the  power  of  the  tenant  in  tail  was  curbed 
by  something  that  appeared  in  the  settlement :  but  the 
Court  of  Error  held  that  the  recovery  did  destroy  the 
shifting  clause.  The  present  case  is  distinguishable 
from  Lord  Southampton  v.  27i€  Marquis  of  HertfordiJ), 
Phipps  V.  Kelynge  {g\  and  Marshall  v.  Holloway  (A): 
for,  in  those  cases  there  was  no  limitation  to  the  opera- 
tion of  the  trusts. 

There  are  two  other  matters  noticed  in  the  report ; 
but  they  are  not  of  so  great  importance  as  those  which 
we  have  already  discussed.  One  of  them  is  the  inser- 
tion of  the  words :  ''  and  all  other  hereditaments  which 
are  liable  to  the  trust  for  settlement  8cc.",  at  the  end 
of  the  parcels.  Those  words  have  been  properly  intro* 
duced  in  order  to  comprehend  any  lands  that  may  have 

(«0  Ante,  Vol.  IV.  p.  6^*  (g)  «  V.  &  B.  57,  n. 

(e)  3  Adol.  &  £11.  2.  (k)  2  Swansu  433. 

(/)  2  V.&B.54- 
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been  received  in  exchange  or  allotted^  under  inclosure  1843. 

Acts,  for  or  in  respect  of  lands  comprised  in  the  deeds      *        ''"^' 
of  August  1826.  Bankes 


w» 


The  last  matter  to  be  discussed,  is  the  proviso 
in  the  draft,  which  gives  the  trustees,  under  the 
direction  of  the  Court  of  Chancery,  power  to  alter 
or  revoke  the  limitations  of  the  settlement.  Suppose 
that  a  settlement  should  be  executed  under  your 
Honor's  decree,  the  legal  estate  would  be  gone ;  and, 
if  any  of  the  parties,  being  dissatisfied  with  the  decree, 
should  appeal  from  it,  and  the  Court  should  think  that 
the  settlement  ought  to  be  altered,  the  legal  estate  could 
not  be  called  back.  But,  if  the  proviso  in  question  is 
allowed  to  be  inserted  in  the  settlement,  the  Court  will 
have  it  in  its  power  to  order  the  legal  estate  to  be  called 
back,  and  the  estates  to  be  settled  according  to  the 
final  decision  of  the  Court. — \The  Vice  Chancellor: 
Is  there  any  instance  of  a  settlement  being  prepared 
under  the  direction  of  the  Court,  with  such  a  clause  as 
this  in  it?] — That  eminent  conveyancer,  the  late  Mr. 
Sander$,  prepared  such  a  settlement. 

Mr.  Bethell  and  Mr.  Hetheritigton,  for  Sir  Francis 
Jarvis  Stapletanf  the  youngest  and  only  surviving 
son  of  the  late  Lord  Le  JDespe/icer. 

If  a  settlement  is  to  be  made  pursuant  to  the  draft 
which  the  Master  has  approved  of,  the  intention  of  the 
late  Lord  Le  Despencer  and  his  son,  as  expressed  in 
the  release  of  August  1826,  will  not  be  carried  into 
effect ;  for  the  estates  will  not  be  strictly  settled,  so  far 
as  the  law  will  permit,  so  as  to  go  along  with  the 
dignity  of  Le  Despencer,  so  long  as  the  person  possessed 
of  the  dignity  shall  be  a  lineal  descendant  of  the  late 
lord.     His  object  evidently  was  that  the  estates  should 

Vol.  XI.  o  o 
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1 843.  b®  rendered  inalienable  as  long  as  the  law  would  allow : 
^  '  but  that  object  will  not  be  attained  if  the  Court  adopts 
Bahkes  the  draft.  Why  was  not  the  plan  of  creating,  in  the 
first  instance,  a  term  for  years  determinable  at  the  end 
of  twenty-one  years  after  the  death  of  the  survivor  of  all 
the  lineal  descendants  of  the  late  lord  who  were  in  esse 
at  his  death  (which  was  suggested,  by  your  Honor,  at 
the  former  hearing)  followed  by  the  Master  1 

Secondly :  The  draft,  in  several  parts  of  it,  affords 
grounds  for  future  doubt  and  litigation.  Why  are  the 
following  words  introduced  into  the  abeyance  clause : 
''The  object  and  intent  of  the  settlement  hereby  made, 
is  to  limit  the  entirety  of  the  same  manors  8cc.,  as  far  as 
the  law  will  permit,  so  as  to  accompany  the  dignity  of 
Le  Despencer  &c."  Those  words  throw  the  parties 
back  to  the  position  in  which  they  were  under  the  deeds 
of  August  1826.  The  Court  ought  to  be  in  a  condition 
to  declare  that  what  is  here  stated  to  be  the  object  and 
intent  of  the  settlement,  has  been  done. 

Thirdly:  The  power  of  revocation  and  new  appmnt- 
ment  given,  to  the  trustees,  under  the  direction  of  the 
Court,  is  calculated  to  create  uncertainty  as  to  what  has 
been  done.  If  it  has  been  rightly  done,  it  ought  to  be 
final:  if  it  has  not  been  rightly  done,  the  power  in 
question,  is  unnecessary. 

Fourthly:  The  general  words  inserted  at  the  end 
of  the  parcels,  introduce  another  element  of  doubt  and 
uncertainty.  It  ought  to  be  ascertained  whether  there 
are  any  other  hereditaments  which  are  liable  to  the  trost 
for  settlement,  if  there  be  any  doubt  upon  that  head. 
But  it  has  never  been  suggested  even  that  there  are  any 
such  other  hereditaments.    The  decree  too  directs  the 
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Master  to  approve  of  a  proper  settlement  of  tlie  manors  1 843. 

&c.,  comprised  in  the  indentures  of  August  1826;  and 

the  language  of  the  decree  ought  not  to  be  departed 

finom. — [The   Vice-chancellor i  The  word   'comprised'  t    t> 

*-  ^  Le  Despbncer. 

ooeans,  'impressed  with  the  trust  for  settlement.'  It 
must  be  the  object  of  all  parties  to  have  all  the  heredi- 
taments included,  which  were  intended  to  be  comprised 
in  the  settlement.] 

Mr.  Stuart  and  Mr.  Hodgsoft  for  the  Baroness  Le 
Despencer: 

The  draft  which  the  Master  has  settled,  is  perfectly 
unobjectionable  in  every  particular.  It  has  been  said 
that  some  person  or  persons  ought  to  be  appointed  to 
protect  the  limitations  of  the  settlement.  But  the  Act 
aboUshing  fines  and  recoveries,  says  that  the  settlor  is 
to  appoint  the  protector ;  consequently  the  Court  cannot 
make  the  appointment.  The  late  Lord  and  his  eldest 
son  could  not  mean  that  a  protector  should  be  appointed, 
for  there  was  no  such  office  known  to  the  law  when  the 
deeds  of  August  1826  were  executed. — [The  Vice-Chan-- 
cellar :  The  words  of  the  release  are :  ''  so  far  as  the  law 
will  permit*' :  and,  therefore,  if  the  law  had  allowed , 
after  that  deed  was  executed,  a  more  strict  mode  of 
settlement  than  it  permitted  when  that  deed  was  made, 
that  form  of  settlement  might  be  now  adopted.] — ^The 
words,  **  strict  settlement,"  mean  nothing  more  than  a 
limitation  to  a  person  in  esse,  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail.  In  Lord  Dorchester 
V.  The  Earl  of  Effingham  (i),  Guy  Lord  Dor  Chester ,  by 
his  will,  directed  all  his  landed  estates  to  be  attached 
to  his  title  as  closely  as  possible ;  and  the  conclusion 

(t)  3  Beav.  180,  note;  and  antCy  Vol.  X.  p. 587,  note. 
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1843.         that  Sir  W.  Orani  M.  R.  came  to  upon  that  direclioiiy 

^        '     was  that  all  pereoDs  in  the  line  of  the  peerage  who 

Bavkes        ^^j^  £^  ^g^^  ^^  ^Yie  testator's  death,  ought  to  be  tenants 

Lb  Deb  r   ^^^  ^^^^'  *"^  ^^^^  *'^  ^^^  ^^^  ^^^  ^^^  living,  ought  to 

be  tenants  in  tail.    That  model  was  followed  by  the 

counsel  who  prepared  the  draft  now  under  consideration. 

With  reference  to  the  objection  that  a  term  for  years 

ought  to  have  been  limited,  it  is  to  be  observed  that  the 

direction  to  settle  the  estates  in  this  case,  is  entire ;  it 

applies  to  the  whole  inheritance.    What  right  has  the 

Court  to  give,  to  any  of  the  lineal  descendants  of  the 

late  Lord,  an  estate  of  a  different  quality  from  that  which 

it  gives  to  the  other  lineal  descendants  ?  A  perpetual  line 

of  descent  can  not  be  effected  otherwise  than  by  creating 

an  estate  tail ;  and,  though  that  estate  may  be  barred, 

when  the  tenant  in  tail  comes  of  age ;  yet  the  property 

may  be  resettled  and  the  tenant  in  tail  made  tenant  for 

life.    There  is  this  objection  to  making  the  first  taker 

tenant  for  a  term  of  years  instead  of  for  life :  the  term 

might  be  sold  under  a^.  fa.  whereas,  under  an  ekgii, 

the  debt  might  be  soon  paid  and  the  estate  preserved. 

The  protector  is  an  irresponsible  person ;  and  it  is 
not  the  habit  of  the  Court  to  appoint  irresponsible  per- 
sons. The  settlor  may  do  it ;  but  it  is  a  very  different 
thing  for  the  Court  to  do  it. 

The  words  in  the  abeyance  clause,  which  the  counsel 
for  Sir  JP.  J,  Stapletan  have  objected  to^  were  inserted 
because  they  are  contained  in  the  release  of  August 
1826. 

It  was  said^  on  behalf  of  the  same  party,  that  it 
was  the  late  Lord's  intention  that  the  estates  should  be 
rendered  inalienable  as  long  as  the  law  would  allow ; 
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but  the  release  of  August  1826^  says  nothing  to  that  184a. 

effect-  '       ' 

Bankxs 

The  revocation  clause  ought  not  to  be  allowed  to  re-   j^  Dbspbhcee, 
main.    The  settlement  must  be  made  once  for  all,  and 
must  then  become  the  absolute  law  governing   the 
estates  comprised  in  it 

Mr.  FoUettj  in  reply,  said  that  the  Plaintiff  was  per- 
fectly satisfied  with  the  draft ;  and  did  not  wish  to  have 
a  protector  of  the  settlement  appointed. 


The  Vice-chancellor  : 

1843: 

Upcm  the  first  question  raised  by  the  report,  I  am  of    13th  February, 
opinion  that  there  ought  not  to  be  any  protector  of  the 
settlement  under  the  32d  sect,  of  3  &  4  Will.  4,  ch.  74. 

In  the  first  place,  it  was  stated  to  me,  at  the  hearing 
on  further  directions,  that  the  Plaintiff  who,  under  the 
deeds  of  the  7th  and  8ih  of  August  1826|  is  the  trustee 
upon  trust  to  settle,  does  not  desire  to  appoint  a  pro- 
tector. By  being  the  trustee  upon  trust  to  settle,  1 
think  he  is  a  settlor  within  the  meaning  of  that  section ; 
and,  though  he  is  to  settle  in  such  manner  as  this  Court 
shall  direct,  yet,  unless  there  is  good  reason  to  the  con- 
trary, the  Court  ought  to  let  him  exercise  his  discretion. 
In  the  next  place,  the  Act  of  Parliament  itself  furnishes 
reasons  why  a  protector  should  not  be  appointed  by  the 
Court,  unless  upon  a  special  case.  By  the  38th  section, 
a  protector  is  made  inesponsible,  and  is  at  liberty  to  act 
from  mere  caprice,  ill  will  or  any  bad  motive.  By 
the  37th  section,  a  protector  is  enabled  to  take  a  bribe 
for  giving  consent;   and,  if  two  or  three  persons  are 

o  o  3 
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1843.  made  protector,  and  any  one  of  them  incurs  a  disalnltty 

under  the  33d  section,  then  it  is  questionable  at  least 

Aw^*«        whether  this  Court  could  act  in  lieu  of  such  person  with 

LeDbspencbk  ^^  other  or  others  who  are  not  disabled ;  and,  if  it 

could  not,  there  would  be  no  protector  capable  of  acting. 
I  can  easily  conceive  that  a  case  might  exist  in  which  it 
might  be  advisable  to  appoint  a  protector  accoiding  to 
the  power  given  by  the  Act  of  Parliament.  But,  in  the 
present  case,  no  special  circumstances  are  stated :  and 
it  is  reasonable  to  presume  that  the  members  of  the 
noble  family  who  will  successively  enjoy  the  settled 
estate,  will  best  understand  their  own  interests ;  and  1 
think  it  better  to  commit  the  protection  of  the  estate  to 
them,  than  to  strangers  who  will  have  the  statutory 
privilege  of  being  uncontrollably  perverse  and  corrupt, 
with  the  chance  of  rendering  the  protectorate,  by  crime 
or  accident,  utterly  inefficient 

Upon  the  second  question,  I  think  it  is  not  necessary 
to  have  a  term  of  years  limited  ;  but  that  the  clause  in 
the  nature  of  a  limitation  of  cross  remainders  *,  suffi- 
ciently answers  the  intended  purpose. 

Upon  the  third  question,  I  think  that  the  general  words 
should  stand :  for  ibey  may  do  good  and  cannot  do 
harm. 

And,  upon  the  last  question,  I  think  that  the  proposed 
clause  ought  to  be  omitted :  for  it  is  not  warranted  by 
the  decree,  which  meant  that  the  settlement  should  be 
final :  and  I  thiuk  such  a  clause  is  wholly  unusual  and 
without  precedent. 

*  This  clause  was  termed  **  the  shifting  proviso,"  in  the 
Masters  report. 
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THE  ATTORNEY-GENERAL  v.  NETHERCOTE.  /       1841 : 

25th  January. 

i  HIS  was  a  suit  relating  to  a  charity.     By  the  deeree.  Costs, 

the  costs  of  one  of  the  Defendants  were  ordered  to  be        Interest 
taxed  and  paid  out  of  the  charity  estate,  ^T^^Vkt^"^ 

c.iiOy«.i74M8. 

It  being  probable  that  some  time  would  elapse  before  

the  means  of  paying  the  costs,  could  be  obtained,  WcU  c.  1 10 

8.  17  &  18, 

Mr.  Knight  Bruce,  for  the  Defendant,  asked  that  it  interest  is  reco- 
^  '  verable  on  costs 

might  be  directed,  by  the  decree,  that  the  amount  of  the  which  one  party 

costs  when  taxed,  should  be  paid  with  interest  at  four  per  i*  ordered  to 
cent,  from  the  date  of  the  Master's  certificate  until  the  ^^  no^a  costs 
time  of  payment.  He  said  tliat,  under  the  Ist  &  2d  directed  to  be 
Vict.  c.  110,  s.  17,  judgment  debts  carried  interest  at  ^^®"^^^*" 
four  per  cent,  from  the  times  when  they  were  entered 
up ;  and  that  the  18th  section  enacted :  ''  That  all  de- 
crees and  orders  of  courts  of  equity,  and  all  rules  of 
courts  of  common  law,  and  all  orders  of  the  Lord  Chari" 
cellar  or  of  the  court  of  review  in  mattere  of  bankruptcy, 
and  all  orders  of  the  Lord  Chancellor  in  matters  of 
lunacy,  whereby  any  sum  of  money  or  any  costs, 
charges,  or  expenses  shall  be  payable  to  any  person, 
shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  and  .the  persons  to  whom  any 
such  monies  or  costs,  charges  or  expenses  shall  be  pay- 
able, shall  be  deemed  judgment  creditors  within  the 
meaning  of  this  Act ;  and  all  powers  hereby  given  to 
the  judges  of  the  superior  courts  of  common  law  with 
respect  to  matters  depending  in  the  same  courts,  shall 
and  may  be  exercised  by  courts  of  equity  with  respect 
to  matters  therein  depending,  and  by  the  Lord  Chan^ 
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cellar  and  the  court  of  review  in  matteni  of  bankruptcy^ 
and  by  the  Lord  Chancellor  in  matters  of  lunacy :  and 
all  remedies  hereby  given  to  judgment  creditors,  are,  in 
like  manner,  given  to  persons  to  whom  any  monies,  or 
costs,  charges  or  expenses  are,  by  such  orders  or  rules 
respectively,  directed  to  be  paid." 

The  Vice-chancellor  said  that  the  section  of  the  Act 
referred  to^  seemed  to  him  to  relate  to  those  cases  in 
which  one  party  was  directed  to  pay  costs  to  another 
party,  and  not  to  cases  in  which  costs  were  directed  to 
be  paid  out  of  an  estate. 


1R41  : 
28  th  January. 

Infant. 
Next  Friend. 


The  Court  will 
not  remove  a 
next  friend, 
merely  because 
he  is  nearly 
related  to  or 
connected  with 
the  Defendant ; 
but  it  must  see 
that  there  is  a 
probability  that 
the  infant's  in- 
terest will  be 
prejudiced,  if 
the  next  friend 
is  allowed  to 
remain. 


BEDWIN  V.  ASPREY.  V 

1  HE  bill  was  filed  on  behalf  of  an  infant,  who  was  ad 
orphan,  for  the  purpose  of  having  the  rights  and  inte- 
rests of  the  infant  and  of  his  sister,  the  defendant  Sarah, 
the  wife  of  the  Defendant  Edward  Clowser,  under  a 
will,  ascertained  and  declared  by  the  Court.  The  De- 
fendant Asprey  was  the  husband  of  the  infant's  aunt; 
and  he  and  the  Defendants  Grace  and  Weller  had  been 
in  receipt  of  the  rents  of  the  estates  in  question  in  the 
cause;  and  an  account  was  prayed  against  them  ac- 
cordingly. 

Those  three  Defendants  moved  that  George  Clowser, 
the  infant's  next  friend,  might  be  removed,  and  that  it 
might  be  referred  to  the  Master  to  appoint  a  new  next 
friend. 

The  substance  of  the  affidavit  in  support  of  the  mo- 
tion, was  that  the  interests  of  the  infant  and. his  sister 
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Were  adverse  to  each  other ;  that  the  next  friend  was 
the  father  of  her  husband ;  that  the  solicitor  of  the 
next  friend  was  also  the  solicitor  of  the  sister  and  her 
husband ;  that  the  infant,  who  was  17  years  of  age,  had 
written  a  letter  to  Asprey  (which  was  set  forth)  strongly 
disapproving  of  the  suit  being  conducted  by  the  nexl 
friend. 

An  affidavit  in  opposition  to  the  motion,  was  made 
by  the  next  friend  and  his  son,  stating  that  the  suit  had 
been  instituted  in  consequence  of  three  gentlemen  at 
the  bar,  who  had  been  consulted  as  to  the  construction 
of  the  will,  having  differed  in  opinion  on  the  subject ; 
that  the  suit  had  been  instituted,  bon&  fide^  for  the 
infant's  benefit,  and  was  intended  to  be  prosecuted 
without  delay ;  that  the  son  and  his  wife  had  employed 
the  next  friend's  solicitor,  in  order  to  save  expense 
and  because  they  relied  on  his  integrity ;  and  that  the 
infant's  interest  would  be  in  nowise  prejudiced  thereby. 

Mr.  Knight  Bruce  and  Mr.  Coleridge ^  in  support 
of  the  motion^  said  that  the  infant  and  his  sister  had 
interests  adverse  to  each  other;  that  the  next  friend 
was  the  father  of  the  sister's  husband;  and  it  was 
natural  that  his  feelings  should  be  in  favour  of  his 
son ;  that  it  would  be  in  the  solicitor's  power  to 
injure,  materially,  the  infant's  interest  by  making  an 
imperfect  statement  of  his  case  to  his  counsel ;  and  that 
Asprey y  who  was  the  infant's  nearest  relation  except  his 
sister,  disapproved  of  the  suit  being  conducted  by  the 
next  friend.     Peyton  v.  Bond  (a). 

Mr.  Jacoh,  Mr.  G.  Richards^  Mr.  Cookey  and  Mr.  TT. 
//.  Smith,  opposed  the  motion.    They  said  that  the 
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persons  by  whom  the  motion  was  made,  were  the  ac- 
counting parties  in  the  suit ;  and  that  it  was  most  im«> 
proper  that  they  should  have  any  voice  in  the  selec- 
tion  of  the  person  who  was  to  prosecute  the  suit 
against  them;  that  the  question  in  the  cause  was 
merely  a  question  of  construction ;  that  no  extrinsic 
facts  were  to  be  dealt  with;  and,  therefore,  it  was 
not  a  case  in  which  the  infant  could  be  prejudiced  even 
if  the  next  friend  or  the  solicitor  were  to  take  a  bias 
against  him ;  that  no  misconduct  was  alleged  against 
the  next  friend ;  that,  in  Peyton  v.  Bond,  the  question 
was  not  a  mere  question  of  construction,  and,  in  that 
case,  the  interests  of  the  father  and  of  his  daughters 
were  completely  adverse  to  each  other ;  the  next  friend 
was  the  father*s  brother ;  and  had  taken  upon  himself 
the  office  at  the  father's  request,  and  he,  as  well  as  his 
solicitor  (who  was  the  father's  solicitor  also),  had  been 
witnesses  for  the  father  in  his  suit  in  the  Ecclesiastical 
Court. 


The  Vice-Chancellor  : 

In  Peyton  v.  Bond,  Sir  A.  Hart,  V.  C.  says  :  "  The 
Court  will  watch,  with  great  jealousy,  a  solicitor  who 
takes  upon  himself  a  double  responsibility ;  and,  if  it 
sees  a  chance  of  his  miscarrying,  will  take  care,  where 
the  Plaintiffs  are  infants,  that  he  shall  not  be  permitted 
to  stand  in  that  relation  to  an  adverse  Defendant  under 
circumstances  of  very  adverse  interest."  I  can  not  but 
suppose  that,  by  the  word  '  chance,'  Sir  A.  Hart  meant, 
not  a  mere  possible  contingency,  but  something  like  a 
probability.  And  it  appears  that,  in  Peyton  v.  Bond, 
there  was  strong  ground  for  supposing  that  the  suit 
would  not  be  conducted  properly,  if  the  management  of 
it  were  left  to  the  uncle  of  the  infants  and  his  solicitor ; 
both  of  whom  had  been  witnesses,  for  the  father,  in  his 
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unrighteous  suit  in  the  Ecclesiastical  Courti  and  had 
supported  his  interest  against  the  interest  of  his  infant 
daughters.  In  that  case  too,  the  application  was  made 
by  a  person  who  had  no  interest  adverse  to  the  interest 
of  the  infiints  *.  In  this  case,  the  application  is  made 
on  behalf  of  the  Defendants  Asprey,  Grace,  and  Weller, 
who  are  the  three  accounting  parties  in  the  suit  There 
are  no  facts  in  litigation  between  the  sister  and  her  bro- 
ther, the  infant.  The  only  question  in  the  cause  is  a 
question  of  construction,  and  that  of  so  difficult  a  nature 
that  the  three  eminent  counsel  who  were  consulted  upon 
it,  differed  in  opinion  from  each  other ;  and,  in  conse- 
quence of  that  difference,  the  bill  was  filed  in  order  to 
obtain  the  opinion  of  the  Court  upon  the  meaning  of  the 
will.  Therefore,  there  can  not  be  the  slightest  danger 
of  any  facts  being  kept  back,  which,  if  brought  forward, 
might  influence  the  decision  of  the  Court  either  one  way 
or  the  other. 


1841. 
Bedwin 

V. 
ASPAET. 


I(  Peyton  y.  Bond  is  to  be  the  authority  on  which 
this  case  is  to  be  decided,  I  must  see  that  there  is  a  pro- 
bability that  the  interest  of  the  infant  will  be  sacrificed, 
or,  at  least,  neglected,  if  the  father  of  the  sister's  hus- 
band is  permitted  to  remain  the  next  friend.  I  do  not, 
however,  see  that  there  is  any  reasonable  probability 
that  the  suit  will  be  mismanaged  if  it  remains  as  it 
now  is. 


The  consequence  is  that  the  motion  has  been  miscon- 
ceived, and  must  be  refused  vrith  costs  to  be  paid  by 
the  parties  on  whose  behalf  it  has  been  made. 

*  The  application  was  made  by  T.  Nelwn,  who  was  one 
of  the  executors  under  Mrs.  Peyton  h  will,  and  a  Defendant 
to  the  bill  of  revivor  and  supplement. 
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GRAVES  V.  HICKS,  t 

John  hicks.  Esq.,  being  seised  in  fee  of  freehold 
and  copyhold  estates  in  Bucks  and  Cornwall^  by  his 
will  dated  t]]e  4th  of  May  1821,  gave  his  copyhold 
messuage,  called  Phmer  Hill  Houze^  in  the  county  of 
Bucks,  unto  and  to  the  use  of  trustees  and  their  heirs, 
in  trust  for  his  wife,  Susanna  Jemima,  for  her  life  or 
widowhood  or  until  she  should  cease  to  reside  therein, 
and,  on  her  death,  second  marriage  or  ceasing  to  reside 


Testator  de- 
vised lands, 
subject  to  an 
annuity  to  his 
wife,  to  his  son 

for  life,  with  remainder  to  the  son's  first  and  other  sons  in  tail, 
with  remainder,  subject  to  another  annuity  to  his  wife,  to  his 
grandson  and  the  grandson's  first  and  other  sons  in  like  manner, 
with  remainders  over ;  and  he  gave  his  residuary  personal  estate 
to  his  son.  The  son  died  without  issue ;  and,  thereupon,  the  tes- 
tator, by  a  codicU,  charged  the  lands  with  three  further  annuities, 
one  for  his  wife,  another  for  his  daughter,  and  the  third  for  her 
husband ;  and  gave  his  residuary  personal  estate  to  his  wi£e.  He 
afterwards  made  two  other  codicils,  but  they  were  not  duly 
attested.  He  then  made  a  fourth,  which  was  dulv  attested: 
**  revoking  several  of  the  dispositions  heretofore  made  by  me  in 
my  said  will  and  codicils,  of  all  my  freehold,  copyhold,  and  per* 
sonal  estate  of  every  kind ;  and,  mstead  of  such  devise,  disposi- 
tion and  bequest  thereof,  I  do  give  all  my  freehold,  copyhold  and 
personal  estate  of  every  kind  and  wheresoever  situate,  unto  my 
daughter,  for  her  life ;  and,  after  the  determination  of  that  estate, 
unto  my  grandson  and  his  heirs  in  strict  entail  as  m  my  wiU 
directetL  He  then  directed  that  his  grandson,  who  was  an 
in&nt,  should  not  be  put  in  possession  of  his  estates  until  he 
attained  thirty-one ;  and  that,  in  the  interval,  the  rents  should  be 
accumulated  for  the  benefit  of  his  grandson  and  his  heirs :  ^*  and, 
mjailure  of  issue  qfmy  said  grandson,  I  order  that  my  said  estates 
and  effects  shall  go  and  descend  as  is  by  my  said  will  directed." 
The  testator  then  confirmed  the  several  annuities  and  donations 
bequeathed  in  his  will  and  former  codicils,  and  gave  another 
annuity  to  his  wife ;  thereby,  in  all  other  respects  but  what  was 
above-mentioned,  ratifying  and  confirming  his  will  and  codicils. 

Held  that  the  grandson  took,  not  an  estate  tail,  but  only  an 
estate  for  life  in  the  lands. 

If  lands  are  devised  in  trust  to  be  settled  on  A,  and  his  heirs  in 
strict  entail,  tlie  lands  ought  to  be  settled  on  A.  for  life,  and  on 
the  persons  designated  as  his  heirs,  in  succession. 
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on  the  premisesi  he  directed  his  trastees  to  stand  seised 
thereof  upon  the  trusts  after  declared  of  the  residue  of 
his  real  estates :  and  he  gave,  to  the  same  trustees^  his 
freehold  estate  called  Treravel  in  Camwatt,  in  trust  to 
pay  an  annuity  of  20  /•  for  the  separate  use  of  his  niece, 
for  her  life,  and  to  dispose  of  the  residue  of  the  rents  for 
the  separate  use  of  his  daughter,  Anna  Maria  Hearle, 
and,  after  the  death  of  his  daughter  but  subject  to  the 
annuity  of  20  Z.,  he  gave  the  estate  to  her  children,  as 
tenants  in  common  in  tail,  with  cross  remainders  amongst 
them  in  tail,  with  remainder  to  the  uses  thereinafter 
declared  of  the  residue  of  his  real  estates :  and  he  gave 
his  manor  of  Bradenham  in  the  county  of  Bucks,  and 
all  the  residue  of  his  real  estates,  to  the  same  trustees 
and  their  heirs,  to  the  use  that  his  wife  might,  during 
her  widowhood,  receive  thereout  a  yearly  rent-charge 
of  300/.  a  year,  by  half-yearly  payments,  with  powers 
of  distress  and  entry,  and,  subject  thereto,  to  the  use 
of  his  son  for  life,  with  remainders  to  his  first  and  other 
sons  successively  in  tail  male,  with  remainder  to  the 
intent  that  the  testator's  wife  might  receive,  during  her 
life  or  widowhood,  a  further  annuity  of  100/.,  and  that 
the  trustees  might,  during  the  term  of  00  years,  if  his 
daughter  should  so  long  live,  take  a  like  annuity  of 
100/.  in  trust  for  her  separate  use,  with  remainder  to 
his  grandson,  John  Graves,  for  his  life,  with  remain- 
ders to  the  first  and  other  sons  of  John  Graves,  succes- 
sively, in  tail  male,  with  remainder  to  the  first  and  other 
sons  of  his  daughter,  in  tail  male ;  with  remainder  to 
his  own  right  heirs.  The  testator  then  bequeathed  his 
money  in  the  funds  and  certain  other  chattels,  to  the 
trustees,  in  trust  for  his  wife,  during  her  life  or  widow- 
hood, and,  after  her  death  or  second  marriage,  in  trust 
for  the  person  who,  under  his  will,  should,  either  as 
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1841.  tenant  for  life  or  in  tail  male,  be  in  the  actual  posaesaioo 

"^        '  of  his  residuary  real  estates  tfaeranbefore  devised,  or 

GfiAVBs  entitled  to  the  rents  and  profits  thereof.  The  testator 
then  bequeathed  certain  other  chattels  to  his  wife  abso- 
lutely ;  and  gave  the  residue  of  his  personal  estate  to 
his  son. 

The  testator  made  five  codicils  to  his  will.  By  the 
first,  which  was  dated  the  10th  of  May  1822,  after 
reciting  that,  since  the  execution  of  his  will,  his  son  had 
died  unmarried  and  without  issue,  and  that,  in  conse- 
quence thereof  and  for  other  reasons,  he  was  desirous 
of  making  such  additions  to  and  alterations  in  his  will 
as  were  after  mentioned,  he  devised  his  estate  of 
Treravel,  after  the  decease  of  his  daughter,  to  the  use  of 
Francis  Hearle,  her  husband,  for  his  life,  and,  after  his 
decease,  to  the  uses  limited  by  his  will  after  the  decease 
of  his  daughter :  and  he  charged  the  manor  of  Bradenr 
ham  and  his  other  residuary  real  estates  with  the  pay- 
ment of  a  further  annuity  or  rent-charge  of  100/.  to  his 
vnfe  during  her  life  or  widowhood :  and  he  gave  to  her, 
absolutely,  some  of  the  chattels  which,  by  his  will,  he 
had  given  to  her  for  her  life;  and  he  also  gave  her 
the  residue  of  his  personal  estate. 

The  testator,  by  his  second  codicil,  dated  the  15th  of 
July  1822,  appointed  his  wife  sole  executrix  and  resi- 
duary legatee  of  his  personal  estate. 

By  his  third  codicil,  dated  the  18th  of  July  1822,  he 
gave  the  proceeds  of  five  shares  in  the  County  Fire 
Office  to  his  wife,  for  her  life,  and,  after  her  death,  to 
his  daughter  and  her  husband  and  the  survivor  of  them, 
for  their  lives,  and,  after  their  decease,  to  the  testator's 
heir  in  possession  of  his  Bradenkam  and  other  estates. 
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The  fourth  codicil  was  dated  14th  September  18'i2^ 
and  was  as  follows :  ''  I  do  make  and  add  this  farther 
codicil  to  my  will»  hereby  revoking  and  making  null  and 
▼oid  several  of  the  dispositions  heretofore  made  by  mci 
in  my  said  will  and  codicils^  of  all  my  freehold,  copy* 
hold  and  personal  estate  and  effects  of  all  and  every 
kind  and  description ;  and^  instead  and  in  the  place  of 
such  devise,  disposition  and  bequest  thereof,  I  do  give, 
devise  and  bequeath  all  and  every  my  freehold  and 
copyhold,  and  personal  estate  and  effects  of  every  kind 
and  description  whatsoever  and  wheresoever  situated, 
unto  my  daughter  Anna  Maria  Searle,  for  her  life, 
and,  from  and  after  the  determination  of  that  estate,  I 
give,  devise  and  bequeath  the  same  unto  my  grandson, 
John  Graves,  and  his  heirs  in  strict  entail,  as  in  my  said 
will  directed ;  with  this  additional  clause*  especial  and 
positive  orders  that,  in  case  the  said  John  Graves  should 
not  be  31  years  of  age  at  the  time  my  said  estates  shall 
devolve  upon  him  by  the  death  of  my  daughter,  he 
shall  not  take  or  be  put  in  possession  of  the  same  until 
he  shall  have  attained  such  age  of  31  years,  but  that 
the  rents  and  profits  thereof  shall  accumulate  and  be  in 
the  hands  of  my  trustees  for  the  use  and  benefit  of  my 
said  grandson  and  his  heirs ;  and,  in  failure  of  issue  of 
the  said  John  Graves,  I  order  that  my  said  estates  and 
effects  shall  go  and  descend  as  is  by  my  said  will 
directed.    And  I  do  hereby  ratify  and  confirm  the 
several  annuities  and  donations  by  me,  in  my  said  will 
and  former  codicils,  given  and  bequeathed :  and  I  do 
further  give  and  bequeath,  unto  my  dear  wife  Jemima, 
one  other  annuity  of  100/.,  to  be  paid  her  in  like  man- 
ner and  with  the  like  restrictions  as  the  former  ones 
given  by  my  will  and  codicils ;  hereby,  in  all  other  re« 
spects  but  what  is  above  mentioned,  confirming  my  said 
will  and  codicils." 
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The  contents  of  the  fifth  codicil  were  wholly  irrele- 
vant to  the  purposes  of  the  present  report.  The  will 
and  all  the  codicils,  except  the  second  and  third,  were 
duly  executed  and  attested. 

The  testator  died  in  June  1825,  leaving  Susanna  Je* 
mima  Hicks,  who  was  his  second  wife,  his  widow,  and 
Afma  Maria  Hearle  and  John  Graves  (who  was  an 
infant)  his  only  issue,  his  co-heirs  at  law  him  surviving. 

Several  questions  arose  as  to  the  construction  and 
effect  of  the  will  and  codicils.  One  was  whether  the 
devise,  in  the  will,  of  the  Plomer  Hill  House,  in  favour 
of  Mrs.  Hicks f  was  revoked  by  the  fourth  codicil.  That 
question  was  tried  in  an  action  of  ejectment  brought,  in 
the  Court  of  Exchequer,  by  Mr.  and  Mrs.  Hearle  against 
Mrs.  Hicks.  The  point  was  reserved  at  the  trial,  and  was 
afterwards  argued  before  the  Barons,  who  gave  judgment 
in  favour  of  Mrs.  Hearle.  M  rs.  Hicks  brought  a  writ  of 
error  in  the  Exchequer  Chamber,  where  the  judgment 
of  the  court  below  was  reversed.  Mrs.  Hearle  then 
brought  a  writ  of  error  in  the  House  of  Lords  :  and  that 
House,  after  consulting  the  judges,  affiimed  the  judg- 
nient  of  the  Exchequer  Chamber  (a). 

In  November  1825,  John  Graves,  who  was  then  an 
infant,  instituted  a  suit  in  this  Court,  by  his  next  friend, 
against  Mrs.  Hicks,  Mr.  and  Mrs.  Hearle,  and  the  trus- 
tees of  the  will  and  codicils,  to  have  the  trusts  of  those 
instruments  carried  into  execution,  and  the  rights  of  the 
parties  under  them  ascertained. 

The  cause  having  been  heard,  and  the  Master  having 
made  his  report  in  pursuance  of  the  decree,  both  the 


(</)  See  1  Youn.  &  Jer.  470,    Doe  v.  Hicks,  8  Bing,  475. 
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plaintiff  and  Mrs.  Hicks  excepted  to  the  report.  The 
exceptions  were  argued  in  December  1833 ;  at  the  same 
time  the  cause  was  heard  for  further  directions  (b). 
The  Vice-Chancellar  then  directed  a  case  to  be  made  for 
the  opinion  of  the  Judges  of  the  Court  of  King's  Bench, 
upon  the  following  question :  **  Whether,  under  the  will 
find  codicils  (subject  to  the  preceding  estates  for  life), 
John  Graves  took  an  estate  for  life,  or  an  estate  in  tail 
male,  or  an  estate  in  tail  general,  in  the  real  estates  of 
the  testator  respectively ;  and  what  estate  he  took  in 
each  of  the  estates  in  Bttddnghamshire  and  Cornwall*, 
under  the  will  and  codicils?" 
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The  case  was  argued,  in  Michaelmas  Term,  1835, 
before  Patteson,  WilUams,  and  Coleridge,  Justices; 
and,  on  the  2d  of  February  1836,  those  learned  Judges 
certified  that  they  were  of  opinion  that  J.  Graves  took 
an  estate  for  life,  in  each  of  the  estates  in  Bucks  and 
Cornwall,  under  the  will  and  codicils  (c). 

The  cause  now  came  on  to  be  heard,  a  second  time, 
for  further  directions. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiff,  John 
Graves: 

Three  of  the  Judges  of  the  Court  of  King's  Bench 
have  certified  that,  under  the  will  and  codicils,  the 
Plaintiff  takes  only  an  estate  for  life  in  the  testator's 
estates.  The  first  question  is  whether  that  certificate 
ought  to  be  confirmed,  or  whether  the  case  ought  not  to 
be  sent  to  another  court  of  law  ?    We  submit  that  the 

(b)  See  ante,  Vol.  VI.  p.  391.      (c)  5  Adol.  &  Ell.  38. 


*  The  testator  liad  no  estate  in  any  other  county. 
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certificate  is  erroneous,  and  that  the  learned  Jiidgea 
ought  to  have  certified  that  the  Plaintiff,  subject  to  the 
prior  life  interests,  takes  an  estate  tail  in  the  testator^s 
estates.  The  question  depends  i:^n  the  efiect  of  the 
fourth  codicil  taken  in  connexion  with  the  wilU 


The  testator's  son  having  died  in  the  testator's  life* 
time  without  issue,  the  Plaintiff,  under  the  will«  would 
have  taken  a  life  interest  in  all  the  estates,  with  remain- 
dei-s  to  his  first  and  other  sons  in  tail  male,  subject,  as 
to  the  Plomer  Hill  House,  to  Mrs.  Hicks^s  interest 
therein  during  her  life  Sec.,  and  subject,  as  to  the 
Treravel  estate,  to  the  interests  therein  of  Mrs.  Heark 
for  her  life  and  of  her  children  (if  she  had  had  any)  as 
tenants  in  common  in  tail.  By  the  first  codicil,  the 
testator  interposed  an  estate  for  life,  in  the  Treraod 
estate,  in  favour  of  bis  son-in-law,  Mr.  Hearle,  between 
the  estate  for  life  of  his  daughter  and  the  estate  tail  of 
her  children.  The  second  and  third  codicils  have  no 
bearing  on  the  present  question.  Then  comes  the 
fourth  codicil,  by  which  the  testator  revoked  and  made 
null  and  void  several  of  the  dispositions  theretofore 
made  by  him,  in  his  will  and  codicils,  of  all  his  freehold, 
copyhold,  and  personal  estate  and  effects  of  all  and 
every  kind  and  description :  and  then,  instead  of  such 
devise,  disposition  and  bequest  thereof,  he  gave  all  and 
every  bis  freehold,  copyhold,  and  personal  estate  and 
effects,  of  every  description  whatsoever  and  whereso* 
ever  situated,  unto  his  daughter  for  her  life ;  and,  after 
the  determination  of  that  estate,  to  the  Plaintiff  and 
his  heirs,  in  strict  entail,  as  in  his  will  directed.  The 
first  question  that  arose  on  that  codicil,  related  to  the 
extent  of  the  revocation.  The  Court  of  Exchequer  held 
(as  would  certainly  seem  to  be  the  case  at  first  sight,) 
that  the  revocation  was  entire,  that  is,  that  it  extended 
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to  all  the  dispositions  in  the  will.  But  the  Exchequer 
Chamber,  and,  afterwards,  the  House  of  Lords,  were  of 
a  different  opinion,  and  held  that  the  revocation  was 
partial  only,  and  that  Mrs,  Hicks*%  interest  in  the 
Plomer  Hill  Bouse  was  not  affected  by  it.  That  being 
sOp  and  the  testator  having,  by  this  fourth  codicil,  given 
all  his  estates  to  Mrs.  Hearie  for  her  life,  the  Plaintiff's 
interest  m  each  of  the  estates,  whatever  it  may  be,  id 
postponed  in  enjoyment  until  after  the  death  of  Mrs. 
Hearie;  and,  with  respect  to  the  Plomer  Bill  House^ 
Qntil  aft;er  the  death  of  Mrs.  Htckif  or  her  marrying 
again  or  ceasing  to  reside  in  the  house.  Subject  to 
those  prior  interests,  all  the  freehold,  copyhold,  and 
personal  estates  are  given,  to  die  Plaintiff  and  his  heirs, 
in  strict  entail,  as  in  the  will  directed.  Now  there  can 
be  no  doubt  that,  if  the  devise  had  been  made  to  the 
Plaintiff  and  his  heirs  in  etrict  entail,  he  would  have 
taken  an  estate  in  tail  general ;  but  then  follow  the  words : 
^  as  in  my  said  will  directed  :^  the  question  then  is, 
whether  the  words  of  the  will  ought  to  be  imported  into 
the  codicil  ?  It  would  be  difficult  to  do  that,  because 
the  personal  estate  was  not  given  to  John  Ortmes.  The 
codicil  then  contains  a  direction  that,  in  case  J.  Cfrapes 
should  be  under  the  age  of  31  at  the  time  when  the 
estates  shall  devolve  upon  him,  he  should  not  take 
possession  of  them  until  he  attained  that  i^e  ;  but  that 
the  rents  should  be  accumulated,  by  the  trustees,  for 
the  use  of  him  and  his  heirs.  The  codicil  then  directs 
that,  in  failure  of  issue  of  J.  Oraves,  the  tesUtor*8 
estates  and  effects  shall  go  and  descend  as  by  his  wilt 
directed.  The  devise  over  in  failure  of  issue,  neces- 
sarily confers,  on  J.  Graves,  an  estate  large  enough  to 
take  in  all  the  issue  who  are  to  fail  before  the  gift  over 
is  to  take  effect.  The  will  directs  on  whom  the  estates 
are  to  devolve  on  failure  of  issue  male  of  /•  Graves,  but 
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not  on  failure  of  his  issue  in  general ;  nor  does  it  coin 
tain  any  direction  on  whom  the  personal  estate  is  to 
devolve  on  failure  of  his  issue.  There  is  no  way  in 
which  the  certificate  of  the  learned  Judges  can  be  sop- 
ported,  except  by  holding  that  the  words :  "  as  in  my 
will  directed/'  reiterate  the  words  of  the  will,  and  that 
the  words :  '*  in  failure  of  issue/'  mean :  "  in  failure  of 
such  issue."  But  there  is  no  case  in  which  a  devise  to 
a  man  and  his  heirs  in  strict  entail,  has  been  cut  down 
to  issue  male,  and  the  words  :  ''  failure  of  issue/'  io 
failure  of  issue  male.  The  effect  of  those  expressions 
has  never  been  so  limited,  as  to  exclude  the  daughters 
of  the  devisee  or  the  issue  female  of  his  sons.  In  Morse 
V.  Lord  Ormonde  (d)  the  testatrix  devised  estates  to  her 
daughter  for  life,  with  remainder  to  the  daughter's  first 
and  other  sons  in  tail  male,  with  remainder  to  her 
daughters  as  tenants  in  common  in  tail,  with  remaindefi 
in  default  of  all  such  issue  of  the  daughter,  to  trustees, 
for  one  thousand  years,  upon  trust  to  raise  such  legacies 
as  the  testatrix  should  give  by  a  codicil,  and  to  pay  the 
same  to  the  persons  to  be  therein  named,  with  remainder 
to  the  testatrix's  husband  in  fee.  Then,  by  a  oodicili 
she  gave  certain  legacies,  from  and  immediately  after 
the  decease  and  failure  of  issue  of  her  daughter,  to  pe^ 
sons  therein  named.  The  question  was  whether  the  gift 
of  the  legacies  was  not  too  remote ;  as  the  words,  "failure 
of  issue  "  described  an  event  which  could  not  take  place 
while  there  were  female  issue  of  the  sons,  or  any  of  the 
descendants  of  such  female  issue,  in  existence ;  but  the 
estates  were  not  given  to  female  issue  of  the  sons  or  to 
their  descendants.  In  that  case,  Sir  Jo/ih  Leach,  V.  C. 
and,  afterwards.  Lord  Eldoti,  C.  held  that  the  gift  of  the 
legacies  was  not  too  remote.     Lord  Eldon,  towards  the 
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conolusionof  his  judgment,  says:  "  I  take  the  question 
to  be  this :  whether,  on  the  whole  contents  of  one  and  the 
same  instrument  not  referring  to  another  imtrument  and 
misreciting  the  effect  of  it,  it  is  not  according  to  the 
true  meaning  of  the  testatrix,  to  construe  the  words, 
'  failure  of  issue/  in  the  passage  which  occasions  the 
doubt,  to  be  failure  of  such  issue  as  were  mentioned 
in  the  prior  limitations?     Such  is,    in    my  opinion, 
the  true  construction   of   the   will/^     In   that  case, 
therefore,  the  words:  *  failure  of  issue,'  were  held  to 
exclude  the  female  issue  of  sons  and  their  descendants, 
but  not  to  exclude  the  daughters  of  the  devisee  and 
their  sons.     Besides,  in  that  case,  the  term  was  created 
for  the  purpose  of  raising  the  legacies ;  and,  therefore, 
it  was  reasonable  to  infer  that  the  legacies  were  to  be 
raised  as  soon  as  the  term  (to  which  the  objection  of 
remoteness  did  not  apply)  commenced;  and  that  cir- 
cumstance enabled  the  Court  to  modify,  as  it  did,  the 
words  in  which  the  gift  of  the  legacies  was  expressed  (6). 
In  Bristow  v.  Boothby{f)  an  estate  was  settled  on  the 
husband  and  wife  for  their  lives,  successively,  with  re- 
mainders to  their  first  and  other  sons  in  tail  male,  with 
remainder  to  the  daughtei-s  in  tail,  with  remainder  to 
the  survivor  of  the  husband  and  wife  in  fee :  and  it  was 
provided  that,  in  case  there  should  not  be  any  child  or 
children  of  the  marriage,  or,  there  being  such,  all  of 
them  should  die  without  issue  and  the  husband  should 
survive  the  wife,  the  wife  should  have  power  to  charge 
the  estate  with  5,000/.    The  question  which,  it  is  to 
be  observed,  arose  on  the  language  of  one  and  the  same 
instrument,  was  whether  the  power  was  not  too  remote ; 
and  Sir  John  Leach  held  that  it  was  so.     His  Honor 
says :  ^*  There  can  be  no  doubt  that,  if  it  had  been 


1841. 
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(e)  See  s  Madd.  114. 
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1841.  pointed  out,  to  the  parties,  that  the  estate  was  not 

limited  to  all  the  issue  of  the  marriage^  and  that  ihe 
power  expressed  was,  therefore,  too  remote,  the  deed 
would  have  been  altered,  and  that  the  power  and  the 
limitations  to  the  issue,  would  have  been  made  to  cor- 
respond* But  there  is  nothing,  in  this  instrument, 
which  enables  me  to  say  whether  this  would  have  been 
effected  by  extending  the  limitation  to  the  sons  in  tail 
general,  or  by  directing  that  the  power  should  arise  upon 
the  failure  of  the  particular  issue  of  the  marriage  who 
were  inheritable  under  the  settlement  as  it  is  now 
framed.  I  am  compelled,  therefore,  to  construe  the 
deed  as  I  find  it,  and  to  say  that  the  event  on  which 
the  power  is  to  arise,  being  too  remote,  the  demuner 
must  be  allowed/'  It  is  plain,  therefore,  that,  in  that 
case.  Sir  John  Leach  thought  that  there  had  been  an 
oversight  in  preparing  the  settlement;  but  that  learned 
Judge  did  not  think  that  he  was  at  liberty  to  intecpo* 
late  the  word  '^  such."  The  concluding  observations 
in  the  judgment  too,  apply  to  the  present  case;  for, 
here,  it  is  impossible  to  say  what  the  testator  would 
have  done  if  he  had  been  told,  when  he  was  making  the 
fourth  codicil,  that  the  limitations  in  his  will  did  not 
include  all  the  issue  of  his  grandson :  he  might  have 
struck  out  the  reference  to  his  will.  In  a  note  to 
Morse  V.  Lord  Ormoude,  there  is  the  case  of  Bankes  v. 
Holme  (g),  which  has  a  very  close  application  to  the 
present.  There  lands  were  settled,  after  limitations  to 
the  husband  and  wife  for  their  lives,  on  the  first  and 
other  sons  of  the  marriage  in  tail  male,  remainder  to  the 
daughters  in  tail,  remainder  to  the  husband  in  fee.  The 
husband,  afterwards,  made  his  will,  and,  after  reciting 
that,  under  the  settlement,  he  was  seised  of  the  rever- 

(g)  1  Russ.  394. 
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sion  in  fee  of  the  estates,  expectant  upon  the  contin* 
gency  that  there  should  be  no  child  or  children  of  the 
marriage,  or,  there  being  such,  all  of  them  should  die 
without  issue,  he  devised  the  reversion  in  case  he  should 
die  without  leaving  any  children  or  child*  or,  there  being 
such,  all  of  them  should  happen  to  depart  this  life  with- 
out issue  lawfully  begotten :  and  it  was  held  that  the 
devise  was  void,  that  is,  that  the  failure  of  issue  spoken 
of  in  the  will,  could  not  be  confined  to  the  feilure  of 
issue  provided  for  by  the  settlement.  That  case  pecu- 
liarly applies  to  the  present.  There  were  two  instru- 
ments, and  the  second  showed  an  inaccurate  recoUectioa 
of  the  first.  In  Wight  v.  Leigh  (A)  the  testatrix  devised 
an  estate  to  the  Plaintiff  in  the  cause,  and,  after  his 
death,  to  his  first  and  other  sons;  and,  in  default  of 
male  issue,  she  gave  the  estate  to  his  eldest  and  other 
daughters  in  tail  male :  and  it  was  held  that,  under  the 
words :  ''  in  default  of  male  issue,''  the  Plaintiff  took 
an  estate  in  tail  male.  Langky  v.  Baldwinij)  is  a  case 
to  the  same  effect.  We  trust  that  the  Court  will  be  of 
opinion  that  the  certificate  in  favour  of  John  Graves 
taking  an  estate  for  life  only,  is  not  satisfactory. 

Mr.  Koe  cited  Robinson  v.  Robinson  (Jk),  Doe  v. 
6miih(l),  Doe  v.  Goldsmith  (m),  Gretton  v.  Howard  (n), 
EUicombe  v.  Gompertz  (o),  Pierson  v.  Vichers(p),  and 
referred  to  the  opinions  expressed  by  Lord  Eldon  and 
Lord  Redesdale  in  Jessan  v.  Wright  (9). 


1841. 
Graves 

9. 
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(h)  15  Ves.  564. 
(t)  1    Eq.    Ab.   185; 
5  Adol.  &  £11.  52. 
(k)  1  Burr.  38. 
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Mr.  Sharpe,  Mr.  BazalgettCj  aud  Mr.  Patch  appeared 
for  the  Defendants ;  but 


GUAVES 
UlCKS. 


The  Vice-chancellor,  without  hearii^  them,  said :  It 
very  much  struck  me,  when  this  case  was  brought  before 
me  on  Saturday  (and,  since  that  time,  I  have  read  oyer 
the  case  and  all  the  cases  that  were  cited)  and  I  must 
now  say  that  there  is  no  sufficient  ground  for  disturbing 
the  certificate  of  the  Court  of  King's  Bench.  Because, 
if  the  matter  had  been  presented  to  the  notice  of  the 
Court,  independently  of  the  decision  made  in  the  House 
of  Lords,  where  the  judgment  of  the  Exchequer  Cham- 
ber was  affirmed  which  reversed  the  judgment  of  Chief 
Baron  Alexander,  I  cannot  but  think  that  there  would 
have  been  very  strong  ground  for  holding  from  the 
words  of  the  fourth  codicil  (which  are  untechnical  in 
the  highest  degree,  and  which  do  not  fall  within  the 
rule  that  Mr.  Koe  has  cited  from  the  mouth  of  Lord 
Redesdale,  namely,  that  technical  words  shall  have  their 
legal  efi'ect  unless,  from  subsequent  inconsistent  words, 
it  is  very  clear  that  the  testator  meant  otherwise) 
that  the  true  intent  was  to  make  the  variation,  such  as 
it  is,  by  giving  all  the  freehold,  copyhold,  and  personal 
Estate  in  the  manner  in  which  he  made  the  particular 
limitation  of  the  real  estate  in  the  will. 

The  expression  is :  ''  unto  my  grandson  John  Grava 
and  his  heirs  in  strict  entail.''  Now  those,  to  be  sure, 
are,  to  a  certain  extent,  words  of  a  popular  nature;  but, 
nevertheless,  the  words,  "  strict  entail,"  have  acquired  a 
certain  technical  sense  ;  and,  prim&  facie,  if  a  testator 
talked  of  settling  an  estate  on  a  man  and  his  heirs  in 
strict  entail,  I  do  not  suppose  that  any  one  in  the  pro- 
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fedsion,  would  imagine  that  it  was  intended  that  the  1841. 

first  taker  should  be  tenant  in  tail,  but  that  he  should  *  ^ 
be  but  tenant  for  life,  and  that  those  persons  who  were  Graves 
designated  as  heirs^  whoever  they  might  be,  should  take 
in  succession.  Then  the  testator  says :  ''  as  in  my  said 
will  directed."  There  you  have  a  plain  reference!  with- 
out straining  the  words  at  all,  to  the  particular  mode 
of  limitation  which,  by  the  will,  was  made  applicable  to 
the  estates  thereby  given.  Then  he  directs :  *'  in  case 
the  said  John  Chaves  shall  not  be  thirty-one  years  of 
age  at  the  time  my  said  estates  shall  devolve  on  him  by 
the  death  of  my  daughter,  that  he  shall  not  take  or 
be  put  in  possession  of  the  same  until  he  shall  have 
attained  such  age  of  thirty-one  years;  but  that  the 
rents  and  profits  shall  accumulate."  Now,  if  you  hold 
that  the  true  intent  of  this  is  that  J,  Graves  shall  take 
as  tenant  in  tail,  that  clause  becomes  void :  for  J. 
Chaves  has  nothing:  to  do  but  to  suffer  a  common 
recovery  and  there  is  an  end  of  it.  Whereas  it  is  plain 
that  the  testator  meant  that  that  should  be  a  part  of 
the  provision;  and  it  cannot  be  made  to  take  effect 
except  by  holding  .that  John  Graves  takes  an  estate 
for  life.  Then  the  testator  directs  that  the  accumu- 
lations shall  be  in  the  hands  of  the  trustees  for  the 
use  and  benefit  of  his  grandson  and  his  heirs ;  which 
seems  to  imply  that  the  accumulations  shall  be  for  the 
use  and  benefit  of  him  and  his  heirs  in  the  same  way  in 
which  they  are  to  enjoy  the  estates,  that  is,  that  the 
heirs  should  take  them  in  remainder  after  J,  Graves, 
Then  the  testator  says :  ''  and,  in  failure  of  the  issue  of 
die  said  John  Graves^  I  order  that  my  said  estates  and 
effects  shall  go  and  descend  as  is  by  my  said  will 
directed."  Now,  if  a  strict  construction  were  given  to 
the   words :    **  in   failure  of  issue  they  shall  go  and 
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descend/'  the  direct  efiect  would  be  to  prevent  thrir 
going  and  descending  at  all  as  in  the  will  directed : 
because  the  limitation  over  would  be  void  as  being  too 
remote;  it  being  made  to  take  effect  on  a  general 
failure  of  issue,  without  there  having  been>  in  the  will, 
a  limitation  to  issue  co-evtensive  with  the   general 
expression  'issue,'  found  in  this  particular  clause.    It 
appears  to  me,  therefore,  that  that  mode  of  constmcUou, 
so  far  from  effecting  the  intention  of  the  testator,  would 
manifestly  defeat  it.    And,  on  the  whole,  and  especially 
when  I  consider  what  view  was  taken  of  the  case,  with 
respect  to  the  Plomer  Hill  estate,  in  the  House  of 
Lords,  my  opinion  is  that  it  would  be  too  much  to  say 
that  the  certificate  of  the  Judges  of  the  Court  of  King's 
Bench  is  wrong:   and  my  own  opinion  is  that  it  is 
right- 
There  is  only  one  observation  which  I  have  to  make 
on  the  case  in  the  House  of  Lords,  which  is  this.    It  is 
very  remarkable  that  Lord  Chief  Justice  Tindal,  in 
giving  the  opinion  of  all  the  Judges,  states  that  they 
were  not  all  agreed  on  all  the  parts,  but  that,  though 
they  did  not  all  agree  in  every  particular  part  of  tbe 
case,  they  all  agreed  in  the  general  result.     It  is  very 
remarkable  that,  for  the  purpose  of  putting  a  construc- 
tion on  a  devise  of  real  estate.  His  Lordship  expressly 
refers  to  the  second  and  third  codicils  which  were  not 
duly  attested  * ;  and,  therefore,  there  might  have  been 
some  cavil  against  some  portions  of  tbe  reasoning. 
Now,  however,,  that  course  of  reasoning  is  likely  to 
be  established ;  because  all  testamentary  instruments, 

*  In  the  report  of  the  case,  it  is  stated  that  the  will  and 
codicils  were  duly  executed  to  pass  real  estates*  Set  8  Bing. 
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whether  they  relate  to  real  estate  or  to  personal  estate  1 841 . 

only,  must  have  the  same  attestation.  ^ 


Graves 

I  think  that  I  ought  not  to  disturb  the  certificate.  ^* 

Hicks. 


By  the  order  made  in  the  cause  on  the  9th  of  Decem-        Annuity. 

her  1833,  it  was  declared  that  the  testator's  residuary  j,    A      T 

real  estates,  were  charged   with    the    four  following  fused  to  order 

annuities,  or  yearly  rent-charges  in  favour  of  Mrs.  Hicks ,  ^  ^^i^u 

namely  one  of  300/.  and  another  of  100  Z.  under  the  ^^]  ^i^  ^ 

will ;  one  of  100  /•  under  the  first  codicil,  and  another  annuity,  to  be 

of  the  same  amount  under  the  fourth  codicil :  and  with  ®'^"®'  '"^'^'t  j 

'  Raged  or  sold 

an  annuity  or  yearly  rent-charge  of  lOOZ.  in  favour  of  Mr.  for  payment  of 
Hearle :  and  it  was  further  declared  that  the  annuity  ^®  annuity,  ^ 
or  yearly  rent-charge  of  300/.  was  a  primary  charge  to  ^^  re„^g  ^ere 
the  several  other  annuities  or  yearly  rent-charges  given  very  inadequate 
by  the  will  and  codicils,  and  that  those  other  annuities  i^i^g    ^     '^ 
or  yearly  rent-charges  were  charged  on  the  said  estates  greatly  in 

without  any  priority  between  them  (r).  arrear;  the 

estate  being 

_,,  .  1  1         *    ,      .  1  settled  on  A. 

The  testator  8  general  personal  estate  having  proved  f^^  nfe,  ^\(^  ^^ 

insufficient  for  the  payment  of  his  debts,  and  the  rents  mainders  over ; 

of  the  residuary  real  estates,  after  paying  an  annuity  j^in^gtin^^ 

and  the  interest  of  a  sum  in  gross  which  the  testator  and  there  being 

had  charged  on  the  estates  in  his  lifetime,  being  inade-  ^  necessity  for 

^  ...      J    ,      J  .    1       .        ^         ,      the  Court  to 

quate  to  pay  the  annuities  declared  to  be  charged  on  the  direct  the  estate 

estates  by  the  will  and  codicils,  those  annuities  became  to  be  either 
greatly  in  arrear,  and,  in  1838,  the  arrears  due  to  Mrs.  ^fedV™^pay- 
Hicksj  amounted  to  3,479/.,  and  had  since  increased.       ment  of  the 

testator's  debts. 

It  was  contended,  on  behalf  of  Mrs.  Hicks  and  Mr. 
Heark,  that,  by  the  will  and  codicils,  the  annuities, 
were  charged  upon  the  corpus  of  the  residuary  estates, 

(r)  See  Graves  v.  Hicks^  ante^  Vol.  VI.  p.  391. 
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and,  consequently,  that  the  arrears  ought  to  be  paid  out 
of  a  sum  of  money  which  had  been  produced  by  the 
sate  of  timber  on  the  estates,  and,  if  that  should  not  be 
sufficient,  out  of  money  to  be  raised  by  sale  or  mort- 
gage of  the  estates. 

Mr.  Girdlestone,  Mr.  Sharpe  and  Mr.  Patch  for 
Mrs,  Hicks  : 

The  annuities  of  300  /.  and  100  /.  given  to  Mrs.  Hkh 
by  the  will,  are  not  merely  charged  upon  the  estates,  but 
the  estates  are  devised  sulyect,  expressly,  to  those  annui- 
ties. Therefore,  John  Graves  and  his  issue  take  an 
estate  of  inheritance  subject  to  annuities  which  are  to  be 
raised  and  paid,  half-yearly,  on  certain  prescribed  days. 
Can  it  be  contended  then,  that  Mrs.  Hicks  is  not  to 
receive  her  annuities  half-yearly,  but  they  are  to  be 
allowed  to  run  in  an*ear  and  the  arrears  to  go  on  accu- 
mulating, and  then,  perhaps,  doled  out  not  to  her  but 
to  her  personal  representatives? — [The  Vice-chancellor: 
Is  there  any  trust  created  for  payment  of  the  annuities? 
Is  there  anything  given  but  a  legal  rent-charge  ?  Where 
an  annuity  is  given  to  il.  for  life,  with  powers  of  dis- 
tress and  entry,  and  the  estate  on  which  the  anniAty  is 
charged,  is  devised  to  B,  for  life  with  remainders  over, 
it  is  not  the  habit  of  this  Court  to  direct  the  annuity  to 
be  raised  by  sale  or  mortgage  of  the  estate,  except  in 
cases  where  the  Court  finds  it  necessary  to  sell  or  mort- 
gage the  estate  for  payment  of  the  testator's  debts.  If 
the  mere  grant  of  an  annuity  entitles  the  annuitant  to 
have  the  estate  either  sold  or  mortgaged,  why  do  con- 
veyancers vest  a  term  in  trustees  in  trust  to  sell^  in 
addition  to  giving  powers  of  distress  and  entry  to  tlie 
annuitant?] — ^The   decision  in   Cupit  v.  Jackson  (1) 


(s)  MacleL  495;  and  13  Pri.  731. 


CASES  IN  CHANCERY. 


663 


seems  to  answer  the  objection  which  your  Honor  has 
just  stated.  In  that  case  it  was  treated  as  clear  that 
the  arrears  of  the  annuity  might  be  raised  by  sale  or 
mortgage  of  the  property  charged,  notwithstanding 
powers  of  distress  and  entry  were  given  to  the  grantee. 
— [The  Vice-Chancellor :  There  the  annuitant  was  dead, 
and,  consequently,  nothing  further  could  become  due  in 
respect  of  the  annuity.] — It  appears,  from  the  report, 
that  Sir  W.  Alexander,  C.  B.  expressly  repudiated  that 
ground  of  decision. 

Mr.  Patch  said  that,  by  a  former  order  in  the  cause, 
the  Court  had  directed  money  for  payment  of  the  costs 
of  the  suit,  to  be  raised  by  sale  or  mortgage  of  the 
estates;  and,  therefore,  the  case  fell  within  the  principle 
of  Stamper  v.  Pickering  (/). 

Mr.  Knight  Bruce,  Mr.  Wigram  and  Mr.  BazaU 
gette  for  Mr.  Hearle : 

There  is  no  intention,  either  expressed  in  or  to  be  im^ 
plied  from  the  will  and  codicils,  that  the  rents  of  the 
^estates  were  to  be  the  only  fund  for  payment  of  the 
annuities.  The  object  of  conveyancers  in  inserting 
powers  or  tnists  for  sale  in  annuity  deeds,  is  merely  to 
enable  the  grantee  or  his  trustee  to  do  that  which  this 
Court  would  do  for  the  annuitant.  The  rents  of  a  mort- 
gaged estate,  are  the  primary  fund  for  paying  the  interest 
on  the  mortgage  money ;  but,  if  they  are  not  sufficient, 
the  mortgagee,  may  resort  to  the  corpus  of  the  estate. 
If  a  judgment  creditor  has  sued  out  an  elegit,  courts  of 
equity  will  raise  the  debt  at  once,  and  not  compel  the 
judgment  creditor  to  wait  until  the  rents  satisfy  it. 


1841. 


■v 


Graves 

V. 

Hicks. 


(0  Ante,  Vol  IX.  p.  176. 


664  CA^ES   IN   CHANCERY. 

1841.  We  trust  that,  at  all  events,  the  Court  will  direct  the 

'  arrears  of  the  annuities  to  be  diseharged  out  of  the  tim- 

Graves  bei-money. 


9. 

Hicks. 


Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiff: 

In  Stamper  v.  Pickering  the  estates  had  been  sold  for 
payment  of  the  testator's  debts,  and  the  income  of  the 
proceeds  which  remained  after  payment  of  the  debts, 
was  not  sufficient  to  pay  the  widow's  annuity.  Besides, 
the  estates  were  devised  to  the  children  subject,  ex- 
pressly, to  the  yearly  sum  of  60/.  (which  was  not  givoi 
as  a  rent-charge) :  and,  of  course,  the  widow  was  entitled 
to  be  paid  in  full,  before  the  children  could  take  any- 
thing. In  Cupit  V.  Jackson,  the  annuitant  was  dead, 
and  the  bill  was  filed  by  his  executrix.  When  an 
annuitant  dies,  the  whole  amount  that  can  become  due 
in  respect  of  the  annuity,  is  ascertained,  and,  to  some 
extent,  there  is  a  change  in  the  character  of  the  charge. 

The  Vice-chancellor  : 


The  case  of  CupU  v.  Jackson  has  no  relation  whatever 
/^//e^  ^  i/r*n^Yf  to  the  present  case.  There,  John  Jackson  the  elder, 
y^     f  <:  C4XJ.    /    .       (who  seems  to  have  been  seised  in  fee,)  on  the  occasion 

of  the  marriage  of  his  daughter,  Elizabeth  Jackgon^  with 
a  person  of  the  name  of  Thomas  Brailsford^  settled  the 
estate  so  that  there  should  be  a  certain  annuity  payable 
to  himself  for  life,  then  an  annuity  payable  to  his  wife 
for  life,  and  then  an  annuity  payable  to  Thomas  BraiU* 
ford.  Hannah  Jackson,  who  was  the  wife  of  the  settlor, 
died  in  the  year  1778 ;  and  then  John  Jackson  married 
a  second  time ;  and  he  had  issue,  by  that  marriage,  a 
son,  John  Jackson,  and  a  daughter,  who  also  was 
named  Elizabeth,  against  whom,  by  mistake,  the  bill 
seems  to  have  been  filed.  She  had  no  interest.  John 
Jackson  the  settlor,  by  his  will  as  stated  on  the  face  of 
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the  case,  devised  the  tenements  charged  with  the  an- 
nuity,  to  John  Jackson  the  younger,  in  fee,  and  died  in 
the  year  1808,  and  Thomas  Braihford  then  became  the 
sole  annuitant,  and  the  annuity  was  paid  to  him,  with 
more  or  less  regularity,  during  his  life.  Then  he  died, 
having,  by  his  will,  appointed  Mary  Cupit  his  executrix. 
She  filed  the  bill  against  John  Jachson  the  younger, 
who,  at  that  time,  was  seised  in  fee  of  the  estate  subject 
to  the  arrears  of  the  annuity.  The  whole  amount  of 
those  arrears  was  then  finally  determined  ;  and,  in  that 
case,  there  being  but  one  demand,  which,  at  all  events, 
must,  in  some  manner  or  other,  have  been  raisable  out 
of  the  estate,  the  Lord  Chief  Baron  thought  that,  in 
that  case,  the  whole  amount  of  the  arrears  having  been 
ascertained,  and  the  estate  charged  with  the  annuity 
being  in  the  hands  of  the  Defendant  who  was  seised  in 
fee  simple  of  it,  it  was  right  that  the  amount  of  those 
arrears  should  be  raised  by  the  sale  or  mortgage  of  the 
estate.  Consequently,  as  it  appears  to  me,  it  has  no 
relation  whatever  to  the  present  case :  because,  in  the 
present  case,  the  estate  out  of  which  it  is  proposed  that 
the  arrears  of  the  annuity  shall  be  raised,  happens  to  be 
still  subject  to  settlement,  as  to  part,  on  Mrs.  Hichs 
for  life,  and  subject  thereto,  on  Mrs.  HearU  for  life, 
with  remainder  to  John  Hicks  for  life,  with  certain  con* 
tingent  remainders  to  the  first  and  other  sons  in  tail, 
or  in  some  other  way  (for  I  do  not  mean  to  give  any 
opinion  as  to  what  estates  his  issue  take),  with  cer- 
tain remainders  over.  The  annuitant  being  alive,  and 
some  arrears  having  become  due,  the  amount  of  which 
arrears  I  admit  is  now  ascertained,  it  is  proposed  that 
this  Court  shall  order  the  amount  of  those  arrears  to  be 
raised,  by  sale  or  mortgage,  out  of  the  settled  estate. 
However,  no  case  has  been  produced  as  an  authority 
for  such  a  proceeding ;  and  my  opinion  is  that,  unless 
Vol.  XL  q  q 
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the  Court  finds  it  necessary  to  make  a  decree  for  the 
sale  of  the  estate  for  some  other  purpose,  there  is 
no  ground  whatever  for  making  a  directioa  that  the 
amount  of  those  arrears  (which,  it  is  true,  are  now  ascer- 
tained, but  which  will  be  liable,  very  probaUy,  in  the 
course  of  a  succession  of  years,  to  fluctuate),  shall  be 
raised  in  the  manner  proposed;  for  I  do  not  under- 
stand tiiat  it  is  necessary  now  to  give  any  direction  for 
the  sale  or  mortgage  of  the  real  estate  for  any  other 
purpose. 


My  opinion,  therefore,  is  that  all  that  can  be  dooe  at 
present,  is  to  let  the  matter  go  on ;  and  if  the  future  rents 
increase,  the  arrears  will  be  diminislied,  and,  for  aught 
I  know,  may  be  ultimately  paid. 

I  feel  great  reluctance  to  do  that  which  is  novel,  and 
which  is  not  supported  by  any  principle  that  I  have 
heard  adduced,  or  by  any  case  that  has  been  cited. 
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1841: 

2gth  January 
and 

Richard  WILLBINQ,  by  Ws  win,  dated  the  ^^  February. 
28th  of  January  1820,  appointed   Thmm  Lonffueville  ^r^^. 

Janes,  Charles  Thonua  Jones  and  James  Taylor,  and  their  Construction. 
respective  heirs  and  assigns,  the  executors  thereof;  and,  ^'*^'  for  sale. 
after  devising  certain  parts  of  his  real  estates  and  ginng  Charge  of  debt's, 

certain  legacies,  he  expressed  himself  as  follows :  "  I  do  

hereby  give  and  devise  nnto  the  said  Thomas  Lonffue-  poin^d  three 
fnUe  Jones,  Charks  Thomas  Jones  and  James  Tayhr,  and*  personsand^^Wr 

to  their  respective  heirs  and  assigns,  all  and  every  the  ^^^^"^^  heirs 

.,  ,  .    ,        -  1^1*  and  assigns^ 

residue  and  remainder  of  my  estates,  both  real  and  per«  his  executors 

sonal,  for  ever,  in  trust  for  the  purposes  hereinafter  set  and  gave  to 
forth  and  declared :  and,  first,  that  they  the  above-named  theSrrwpeSw 
executors  and  devisees  in  trust  of  this  my  will  and  their  heirs anoassigns 

respective  heirs  and  assigns,  shall  and  do  sell  and  dispose  *^'  ^^  f**  ^^^ 

gT  o    '  tr        personal  estates, 

of  all  my  real  estates  so  devised  to  them,  by  public  in  trust  for  the 

auction  or  private  bargain  and  in  one  or  more  lots,  as  purposes  after 
may  appear  to  them  the  most  advisable,  and  as  soon  ^f  ^^hat'thev 
after  my  decease  as  a  purchaser  or  purchasers  can  be  and  their  rf- 

met  with  possessing  the  means  to  pay  a  fair  and  mar-  fP^^^«w,heirs 
,^,1        .-.,  ,»ii  V.  1  a^"  assigns, 

ketable  pnce  for  the  same :  and  I  hereby  autnonse  and  should  sell  his 

real  estates;  and 
he  empowered  them  and  their  respective  heirs  and  assigns,  to  convey 
the  estates,  and  to  give  receipts  for  the  consideration-money.  He 
then  requested  the  executors  of  his  will  to  sell  his  farming  stock, 
furniture  &c.,  and,  out  of  the  monies  so  arising  and  all  other 
portions  of  his  personal  estate,  he  required  them  and  their 
respective  heirs  and  assigns  to  pay  all  his  debts  &c.  One  of  the 
trustees  and  executors  died.  1  he  two  survivors  agreed  to  sell  the 
real  estates. 

The  Court,  in  a  suit*  for  a  specific  performance  of  the  agree- 
ment, rejected  the  word  <  respective ;'  and  held  that  the  two  sur- 
viving trustees  and  executors,  could  sell  and  convey  the  estates 
to  the  purchaser;  and  that  the  debts  were  charged  on  the 
proceeds  of  the  real  estates,  and,  consequently,  that  the  receipt- 
clause  was  unnecessary. 
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empower  the  said  T.  L.  Jones,  C.  T.  Jones  and  J.  Tay- 
lor and  their  respective  heirs  and  assigns,  so  to  sdl,  release 
and  convey  all  the  real  eitates  herein  devised  to  them,  axd 
to  give  legal  receipts  for  the  consideration-money  that 
may  be  paid  to  them  for  the  same :  and  I  do  heceby 
declare  it  to  be  my  will  that,  after  such  receipts  so  giveBi 
the  purchasers  respectively  shall  be  exonerated  and  dis- 
charged from  all  obligation  as  to  the  future  appropria- 
tion of  the  money  under  the  trusts  of  this  my  will :  and 
I  further  request  the  executors  of  this  my  will  to  sell 
and  convert  into  money  all  my  fanning  stock,  furni- 
ture 8ic.,  as  soon  after  my  decease  as  to  them  may 
appear  proper,  but  without  prejudice,  as  to  the  furniture, 
to  the  accommodation  hereinbefore  given  to  my  aflPec- 
tionate  wife  Diana  i  and,  out  of  the  monies  so  arinng 
and  all  other  portions  of  my  personal  estate,  they,  the 
executors  of  this  my  will  and  their  respective  heirs 
and  assigns,  are  required  to  pay  all  my  just  debts, 
my  funeral  and  testamentary  expenses,  and  the  sums 
of  3,000/.  and  1,000/.  tO  my  faithful  wife  Diana,  and 
the  fcdlowing  legacies,  namely,  to  Miss  Sophia  Har- 
rison 150/.,  to  my  servant,  John  Armor,  150/.  &c« 
and  I  hereby  will  and  dispose  of  all  the  residue  cr 
surplus  proceeds  of  all  my  real  and  personal  estates  in 
manner  following,  namely,  that  they  the  said  T.  L 
Jones,  C.  T.  Jones,  and  J.  Taylor  and  their  respective 
heirs  and  assigns,  shall  place  all  the  said  residue  and 
surplus  proceeds  in  some  of  the  public  funds,  in  their 
joint  names,  or  upon  mortgage  of  some  real  estates  of 
land,  as  may  appear  to  them  the  most  proper;  and  all 
the  dividends  and  interest  that  may  arise  and  become 
due  therefrom,  is  to  be  received  by  the  executors  and 
devisees  in  trust  of  this  my  will,  or  their  respective  heirs 
and  assigns,  and  the  produce  by  them  paid,  unto  my 
nieces  Margaret    Tattersall,  Jane  Tattersall  &c.  Sec, 
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of  them,  and  wholly  to  the  last  survivor  of  them,  during  ' 

the  term  of  her  natural  life ;  and,  on  the  demise  of  such  Jones 

last  survivor,  I,  hereby,  give  and  bequeath  one  moiety  PausB 
of  such  principal  sum  to  all  and  every  the  child  or 
children  of  the  said  Jane  Tattersall,  equally  between 
them ;  and  I  hereby  give  and  bequeath  the  other  moiety 
of  such  principal  sum  unto  all  and  every  the  child 
or  children  of  my  nephew  Philip  TaUersally  equally 
between  them;  and,  in  case  of  the  failure  of  issue  of  the 
said  Jane  or  Philip^  the  whole  of  the  said  principal  unto 
the  child  or  children  of  the  other:  in  case  the  said 
Jane  and  Philip  shall  die  issueless,  I  then  give  and 
bequeath  one  moiety  of  the  said  principal  sum,  unto  my 
niece,  Margaret  JoneSf  and  to  her  child  or  children, 
equally  between  them :  in  the  case  of  my  said  niece 
Margaret  Jones  dying  issueless,  I  hereby  give  and 
bequeath  such  moiety  of  the  said  principal  sum  unto 
the  heir-at  Jaw  of  Elizabeth  WiUding :  and  I  do  hereby 
give  the  other  moiety  of  the  said  principal  sum  unto  the 
above-named  Thomas  Lonfftteville  Jones,  Charles  Thomas 
Jones  and  James  Taylor ,  or  to  the  heir-at-law  of  each  of 
them  respectively,  and  to  be  equally  divided  between 
them:  and  I  do  hereby  declare  it  to  be  my  will  that  my 
said  trustees  and  executors  respectively,  and  their  respec- 
tive  heirs,  executors  and  administrators  shall  be  accoun- 
table only  for  such  monies  as  they  shall  actually  and 
bon&  fide  receive,  and  that  the  one  shall  not  be  an- 
swerable for  the  acts  or  defaults  of  the  other  or  others 
of  them,  but  each  of  them  for  his  own  acts  and  defaults 
only." 

The  will  was  proved  by  Thomas  Lonffueville  Jones, 
Charles  Thomas  Jones,  W[id  James  Taylor  in  July  1821. 
T.  Z.  Jones  (who  after  the  testator's  death  assumed  the 
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1 841.  suraame  of  Longtieville)  died,  having  devised  all  estatei 

vested  in  him  as  a  trastee,  to  his  son  and  heir  Thoma 
LonffueviUe, 


Jovxs 
PaicB. 


In  March  1880,  which  was  some  yean  after  the 
death  of  Thomas  LangueeUk  LonffueviUe,  C.  T.  Jtma 
and  J.  Taylor,  as  the  surviving  trustees  of  the  fint 
testator's  will,  c^eed  to  sell  the  testator's  residnaiy  real 
estates  to  John  Price  for  67,0002.  On  the  title  to  the 
estates  being  investigated,  Price  was  advised  that  Jmia 
and  Tayb^  alone,  were  not  competent  to  sell  the  estates 
and  to  give  a  good  discharge  for  the  pvTchase-xnoney : 
in  consequence  of  which,  another  agreement  for  the  ask 
of  the  estates  was  entered  into  between  Price,  of  the 
one  part,  and  Jones,  Tayhr  and  J%cmas  LomgueMk,  as 
the  heir  and  devisee  of  the  trust  estates  of  his-  late 
fether,  of  the  other  part  The  title  was  afterwaids  ap- 
proved of,  subject  to  the  following  questions,  namely, 
whether  Jones  and  Tayhr  alone,  or  whether  they  and 
Thomas  LongweoiUe  were  competent  to  sell  and  convey 
the  estates  to  Price  and  to  give  a  good  dis^arge  ibr 
the  purchase-money,  or  whether  the  parties  beneficiaHy 
interested  in  the  purchase-money,  ought  not  to  join  ia 
giving  the  discharge  ? 

The  bill  was  filed  for  a  specific  performance,  by /oses 
and  Tayhr,  against  Price  and  T.  lAmguemlle.  Price 
raised  the  above-mentioned  questions  by  his  answer, 
and  also  submitted  that,  accordi^  to  the  true  construc- 
tion of  the  will,  the  purchase-money  was  not  made  liable 
to  the  payment  of  the  testator's  debts. 

Mr.  Knight    Bruce    and    Mr.   Purvis,    for    the 
Plaintiffs : 

The  questions  in  this  case  have  arisen  in  consequence 
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of  tbe  testator  having  used  the  word  ''  respectiye"  in  his 
will.   It  is  evident  that  he  did  not  know  the  meaning  of 
that  word ;  but  we  contend  that  the  trustees  took  as  joint- 
tenants.    Kfdght  V.  Cfould(a).    U,  however,  as  the  pur- 
chaser's counsel  will  insist,  the  word  *'  respective"  had  the 
effect  of  making  the  trustees  tenants  in  common,  then  the 
two  surviving  trustees^  together  with  the  heir  and  devisee 
of  tbe  deceased  trustee  (who  is  willing  to  join  with  them), 
can  make  a  good  conveyance,  and  give  a  valid  dis^ 
chaige  for  the  purchaseHuoney.    Mcnreover  the  testa-^ 
tor's  debts  are  clearly  chaiged  upon  the  real  estates;  and, 
therefore,  it  is  of  no  importance  whether  the  surviving 
trustees  alone,  or  jointly  with  the  heir  and  devisee  of 
the  deceased  trustee,  are  or  not  enabled,  under  the  receipt 
clause,  to  give  a  valid  discharge  for  the  purchase-money. 
The  testator  devises  all  the  residue  and  remainder  of  his 
estates,  boUi  real  and  pens<xial,  to  the  trustees  in  trust 
for  the  purposes  afterwards  set  forth :  so  that,  at  the 
outset,  he  throws  all  the  property  into  one  mass.    Ha 
then  directs  the  trustees  to  sell  his  real  estates^  and  his 
fanning  stock,  furniture  &c.,  and,  out  of  the  monies  so 
arising  and  all  other  portions  of  his  personal  estate 
(thai  is,  what  has  become  personal  by  being  sold),  to 
pay  his  debts,  funeral  and  testamentary  expenses  and 
legacies ;  and  then  he  disposes  of  all  the  residue  or  sur- 
plus proceeds  of  all  his  real  and  personal  estates.    The 
will  is  so  constructed  that,  if  the  debts  are  not  payable  out 
of  the  proceeds  of  the  sale  of  the  real  estates,  the  lega- 
cies are  not;    but  that  cannot  be  contended  for  a 
moment.    There  being  then  a  clear  charge  of  debts, 
there  was  no  necessity  for  inserting  any  receipt-clause 
in  the  will ;  and  the  objection  which  is  founded  on  that 
clause,  is  of  no  weight. 


1841. 
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(a)  2  My].  &  Keen,  295. 
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Mr.  G.RichardSy  Mr.  Hodgson^  and  Mr.  Bagshawe, 

for  the  Defendant  Price : 
It  often  happens  that  a  title  may  be  made  in  one  of 
two  ways :  but,  if  they  are  inconsistent  with  each  otheri 
the  Court  must  decide  which  of  them  is  the  right  way. 
It  is  very  doubtful^  whether  the  legal  estate  is  now 
vested  in  the  Plaintiffs^  or  in  them  and  the  Defendant 
LangueviUe,    Doe  v.  Green  (b).    If,  on  the  one  hand» 
the  purchaser  pays  his  purchase-money  to  the  Plain- 
tiffs and  takes  a  receipt  from  them,  but  ought  to  have 
paid  it  to  and  taken  a  receipt  from  the  Defendant 
Longuemlle  as  well  as  the  Plaintiffs,  the  cestuique  truMis 
may  make  him  responsible  for  it,  if  it  is  misapplied. 
So,  on  the  other  hand,  if  he  pays  it  to  the  three  when 
he  ought  to  have  paid  it  to  the  two,  the  cestuique  tnutu 
may  make  him  responsible  for  it.  Who  are  the  executors 
of  the  will  ?     Not  only  the  three  gentlemen  who  are 
named,  but  they  and  their  respective  heirs  and  ass^ns; 
and  they  and  their  respective  heirs  and  assigns  are  to 
pay  the  debts.     Toumsend  v.  Wilson  (c),  Bradford  v. 
Belfield(d),  Hall  v.  Dewes{e). 

Mr.  Parry  for  the  Defendant  Longueville,  said  that  his 
client  was  ready  to  join  in  the  conveyance  and  receipt,  if 
required  so  to  do.  He  referred  to  Fisher  v.  Wigg  (/)  in 
order  to  show  that  it  was  doubtful  whether  the  trustees 
took  as  joint-tenants  or  as  tenants  in  common. 

(ft)  4  Mees.  &  Wels.  S2g.  Mali  v.  Dewes  was  cited,  in 

(c)  1  Bam.  &  Aid.  6o8«  order  to  show  that,  although 

(d)  Ante,  Vol.  II.  p.  264.  Lord  Eidon   disapproved  of 
(0  Jac.  189.     On  Totons'  the  decision,  he  would  not,  in 

end  V.  Wilson   being   cited,  consequence  of  it,  compel  the 

the  Vice-ChanceUor  said  that  purchaser  in  HaU  v.  Denes 

Lord    Eldon    always  consi-  to  take  the  estate  which  was 

dcred  that  case  to  have  been  the  subject  o^  that  suit, 

wrongly  decided.  Upon  which  (/)  1  P.W.  14. 
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Mn  Knight  Bruce,  in  reply,  said  that  the  persons 
named  in  the  will,  were  the  executors,  and  were  the 
persons  by  whom  the  debts  were  to  be  paid  ;  and  that 
the  superadded  words :  ''  their  respective  heirs  and 
assigns/'  were  surplusage  and  nonsensical;  that  the 
will  was  to  be  construed  so  as  to  give  them  an  estate 
commensurate  to  their  office ;  and  that  the  word  **  respec* 
tive/'  was  not  inflexible,  but  admitted  of  being  modified, 
especially  in  construing  the  language  of  a  will. 

The  Vice-chancellor  : 

This  case  must  be  decided,  like  many  other  cases 
upon  wills,  by  looking  at  all  the  language  from  the 
beginning  to  the  end  of  it ;  and  any  person  who  takes 
the  trouble  to  do  so,  will  see  that  it  abounds  in  non- 

sense* 

Before  I  comment  on  the  will,  I  will  just  observe 
upon  the  cases  of  Townsend  v.  Wilson,  HaU  v.  Dewes 
and  Bradford  v.  Belfield. 

In  the  case  of  Townsend  v.  Wilson,  a  question  arose 
upon  the  construction  of  a  deed,  by  which  a  power  was 
given,  to  three  trustees  and  their  heirs,  to  sell  the  estate 
for  such  price  in  money  as  to  them  or  their  heirs  should 
seem  meet ;  and,  one  of  them  having  died,  it  was  held 
that  a  good  conveyance  could  not  be  made  by  the  two 
survivors  alone. 


1841. 


In  the  case  of  Hull  v.  Dewes,  it  was  directed,  by  the 
articles,  that  a  power  should  be  contained  in  the  set- 
tlement to  be  made,  to  enable  the  husband,  with  the 
consent  of  the  three  persons  named,  their  heirs  or 
assigns,  but  not  otherwise,  to  make  sale  of  the  mes- 
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suages  8cc.y  for  the  best  price  or  prices  that  coold  or  nught 
be  obtained,  or  for  such  equivaleot  in  laads^  as  should, 
by  the  same  three  persons  or  the  surviyor,  be  thought 
reasonable ;  and  the  articles  ako  provided  that  any  Taii»- 
tion  might  be  made  in  the  form  and  order  of  the  artidea 
and  the  uses  and  trusts  thereof,  which  would  better 
effectuate  the  intention  of  the  parties  thereto  aa  therein 
expressed.  Then  a  settlement,  reciting  the  articles,  was 
made,  by  which  a  power  of  sale  was  reserved,  to  the 
husband,  to  be  exercised  by  him  with  the  consent  of 
the  three  persons,  or  the  surviycMi!  or  surviror  of  them» 
or  of  the  heirs  or  assigns  of  such  survivor,  or  of  the 
trustees  or  trustee  for  the  time  being ;  and  the  persons 
who  were  to  give  receipts  for  the  purchase-money,  were 
the  same  as  those  who  were  to  consent  to  Uie  sale ;  and 
they  were  also  the  trustees  of  the  settlement.  One  of 
them  went  abroad,  and  another  trustee  was  appointed 
in  his  place.  Then  another  died ;  and,  before  his  place 
was  supplied,  an  agreement  was  ei^red  into  for  sale  of 
the  estate  to  the  persons  under  whom  the  Plaintiffs 
claimed;  and  it  was  conveyed  to  them  by  deeds  in 
which  one  of  the  original  trustees  and  the  new  trustee 
joined.  The  objection  was  that  the  power  of  sale  had 
not  been  duly  exercised. 


The  Lord  Chancellor  observed  that,  if  the  intent  was 
that  the  three  persons  named  in  tlie  articles,  should 
consent,  the  clause  as  to  varying  the  settlement  to 
effectuate  the  intention,  would  not  help  the  case.  And 
then  his  Lordship  asked  a  question  with  respect  to 
Townsend  v.  WiUon^  and  added  that  he  did  not  agree 
with  the  decision  in  that  case :  and  I  heard  him  express 
himself  to  the  same  effect,  when  he  was  giving  an 
opinion  in  Jervoise  v.  The  Duhe  of  Nortlmwberlamig 
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before  the  case  of  Hatt  v.  Dewes  came  on  for  argument 
before  him.  But  it  is  to  be  obserred  that,  in  that  casCi 
the  words  were,  "  their  heirs  or  assigns." 

In  Bradford  ▼.  Be^idd,  there  was  a  oonyeyance  by 
way  of  mortgage  made  to  fVhidbome  (who  was  a  trustee 
for  the  mortgagee.  Baker)  his  heirs  and  assigns,  upon 
special  trust  and  confidence,  in  him  and  his  heirs  re- 
posed, that  he  and  they  should  sell ;  and  then  it  ap« 
pears  that  Whidbome^s  heir,  with  the  consent  of  the 
executors  of  Baker,  conveyed  to  Bradford  in  fee  in 
trust  to  sell.  Bradford  afterwards  sold  to  Belfidd: 
and  the  question  was  whether  that  was  proper ;  and  I 
held  that  that  mode  of  proceeding  was  not  justifiable 
undar  the  provisions  of  the  original  deed. 

Now,  in  this  case,  we  have  to  put  a  construction  on 
the  language  of  a  will ;  and  the  rules  of  construction 
which  are  applicable  to  such  instruments,  are  not  ap- 
plicable to  the  case  of  a  trust  declared  in  a  deed :  be- 
cause the  Courts  construe  wills  with  more  laxity  and 
with  more  attention  to  their  various  passages,  than  are 
allowable  in  construing  deeds. 

The  testator,  in  this  case,  sets  out  with  nominating 
and  appointing  his  three  friends,  T.  X.  Jonei,  C.  T.  Jones 
and  J.  Taylor,  and  their  respective  heirs  and  assigns, 
the  executors  of  his  will.  Now  it  is  evident  that  he  had 
a  very  imperfect  notion  as  to  what  the  words :  *^  their 
respective  heirs  and  assigns,"  meant ;  and  I  rather  think 
that  you  will  see,  upon  the  whole  construction  of  this 
will,  that  the  word  "  respective "  may  be  very  well 
rejectad  without  injuring  the  testatodr's  meaning;  and 
that,  in  (act,  unless  you  do  reject  it,  you  cannot  act  on 
the  will  at  aD,  as  far  as  the  real  estate  is  concerned^ 


1841. 


'^. 


^tru  €> 
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Then  he  seems,  in  the  subsequent  part  of  the  will,  to 
have  known  how  to  give  an  estate  in  fee  simple,  for  that 
he  does  in  plain  terms. 

I  should  have  observed,  with  respect  to  the  first 
clause,  that,  according  to  my  apprehension,  the  Eccle- 
siastical Court  never  would  consider  that  the  executor- 
ship was  to  be  split  and  go  to  the  heirs  of  the  three, 
or  to  the  assigns  of  the  three.    The  assigns  of  what  ? 
I  apprehend  that,  in  the  event  of  all  these  three  persons 
dying,  the  executor  of  the  surviving  executor,  if  he 
proved  the  will  in  the  same  Court,  would  be  the  per- 
sonal representative  of  the  testator;  so  that,  in  that  re- 
spect, the  words :  ''  their  respective  heirs  and  assigns^" 
must  be  rejected  as  nonsensical.  Then  he  goes  on  thus : 
''  I  do  hereby  give  and  devise  unto  the  said  ITiomas 
LonguemUe  Jones,  Charles  ITufmas  Janes  and  James 
2<iy/or,and  to  their  respective  heirs  and  assigns,  all  and 
every  the  residue  and  remainder  of  my  estates,  both 
real  and  personal,  for  ever,  in  trust  for  the  purposes 
hereinafter  set  forth  and  declared  ;  and,  first,  that  they, 
the  above-named  executors  and  devisees  in  trust  of  this 
my  will  and  (not  or)  tlieir  respective  heirs  and  assigns, 
shall  and  do  sell.''    Now,  if  nobody  was  to  sell  except 
the  three  trustees  and  their  heirs  and  assigns,  how  could 
there  ever  be  a  sale  at  all  ?    How  was  it  possible  that 
the  heirs  could  join  with  the  ancestors?    How  was  it 
possible,  before  any  conveyance  was  made,  that  there 
could  be  any  assign  to  join  either  with  the  heirs  or  with 
the  ancestors  ?    If  the  words  are  to  be  taken  as  they 
stand,  they  are  nonsense :  because,  there  being  no  seve- 
rance in  the  execution  of  the  trust,  the  trust  is  to  be 
performed  by  every  one  and  their  respective  heirs  and 
assigns.    Then  he  authorizes  and  empowers  the  same 
three  gentlemen :  **  and  their  respective  heirs  and  as- 
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signSf  8o  to  sell,  release  and  convey  all  the  estates  hereby  1 84 1  • 

deyised  to  them,  and  to  give  legal  receipts  for  the  consi- 
derationnnoney  that  shall  be  paid  to  them  for  the  same  :** 
and,  afterwards,  he  says :  '^  I  do  hereby  declare  it  to  be 
my  will  that,  after  such  receipts  so  giyen,  the  purchasers 
respectively  shall  be  exonerated  and  discharged  from  all 
obligation  as  to  the  future  appropriation  of  the  money 
under  the  trusts  of  this  my  will :  and  I  further  request 
the  executors  of  this  my  will,  to  sell  and  convert  into 
money  all  my  farming  stock,  furniture  8cc.  as  soon 
after  my  decease  as  to  them  may  appear  proper,  but 
without  prejudice,  as  to  the  furniture,  to  the  accom- 
modation hereinbefore  given  to  my   affectionate  wife 
Diana;    and,  out  of  the   monies:'* — he  has  before 
spoken  only  of  money,  in  the  singular  number: — **  and, 
out  of  the  monies  so  arising  and  all  other  portions  of 
my  personal  estate,  they,  the  executors  of  this  my  will, 
and  their  respective  heirs  and  assigns  are  required  to 
pay  &c."    It  appears  to  me,  therefore,  that  the  fund  out 
of  which  they  are  required  to  make  the  payments,  is 
made  up  both  of  the  money  that  was  to  arise  from  the 
sale  of  the  real  estates,  and  the  money  that  was  to  arise 
from  the  personal  estate ;  otherwise  there  would  be  a 
useless  change  of  language,  and  the  word  '  monies' 
would  be  made  applicable  only  to  one  sort  of  money, 
which  was  before  named :  but,  as  the  word  '  money  '  is 
used  twice  before,  (once  with  respect  to  the  real  estate, 
and  once  with  respect  to  the  personal  estate)  it  appears 
to  me  that  the  most  natural  construction  is  that  the 
word  *  monies,'  applies  to  both  descriptions  of  money. 
Out  of  that  they  are&  "required  to  pay  all  my  just 
debts,  funeral  and  testamentary  expenses,  and  the  sums 
of  3,000/.  and  1,000/.  to  my  wife,"  and  several  other 
legacies  which  are  mentioned:   and  the  trustees  and 
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1841.  execntotB  are  required  to  pay  those  farther  smiis  oat 
c^  the  same  fand.  Then  he  says  :  **  and  I  hereby  will 
and  dispose  of  all  the  residue  or  surpins  proceeds  of  all 
my  real  and  perscmal  estates,  in  manner  following/'  In 
my  opinion,  the  natnral  construction  of  those  words,  is 
that  the  subject  which  he  nhimately  deals  with,  is  the 
residue  or  surplus  proceeds  after  paying  the  debts  and 
making  the  other  payments  before  directed.  The  con* 
sequence  is  that  no  chtuse  making  the  recapts  of  the 
tnistees  sufficient  discharges,  is  necessary,  the  pur- 
chaser not  being  bound  to  see  to  the  applicatioa  of  the 
purchase-money. 

Then  the  testator  directs  that  the  three  trustees  or 
their  respective  heirs  or  assigns,  (so  that  he  there 
changes  the  language)  shall  place  all  the  said  residue 
and  surplus  proceeds  in  some  of  the  public  fands,  in 
their  joint  names.  Now,  supposing  the  case  was  that 
the  three  trustees  had  died  and  had  left  three  hern, 
what  are  they  to  do?  They  are  to  place  the  surplus 
proceeds :  "  in  some  of  the  public  fonds,  in  their  joint 
names,  or  upon  mortgage  of  some  real  estates  of  Ittid, 
as  may  appear  to  them  the  most  proper ;  and  all  the 
dividends  and  interest  that  may  arise  and  become  due 
therefrom,  is  to  be  received  by  the  executors  and  devi- 
sees in  trust  of  Ais  my  will,  or  their  respective  heirs  and 
assigns/'  How  was  that  possible?  When  once  the 
fand  was  invested  in  the  joint  names,  those  only  could 
receive  the  dividends  who  happened,  in  the  ordinary 
course  of  law,  to  represent  the  parties  in  whose  joint 
names  the  fund  was  placed.  Therefore  there  is  an  end, 
at  once,  to  any  meaning  in  the  words :  "  the  executors 
and  devisees  in  trust  of  this  my  will  or  their  respective 
heirs  and  assigns/' 
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Looking  at  the  whole  of  this  will,  the  proper  coarse 
geems  to  be,  to  omit  altogether  the  word  '  respective/ 
and  to  construe  the  will  just  in  the  same  manner  as  if 
that  word  was  not  there,  and  then  it  will  be  all  plain 
and  simple ;  because  then  the  tmstees,  when  they  do 
sdi,  will  invest  in  their  joiat  names.  The  words:  ^  httrs, 
and  assigns/'  are  inapplicable  to  the  piAIic  funds: 
they  must  mean,  **  executors,  administrators  and  as- 
signs" ;  that  is,  the  representatives  of  the  joint  body ;  for 
they  alone  can,  by  any  possibility,  receive  the  dividends 
of  the  joint  fund* 

Declare  that  the  debts  are  charged  on  the  proceeds  of 
the  sale  of  the  real  estates,  and  that  the  two  Plaintiffs 
can  make  a  good  title. 


1841: 

17th  &  18th 

February. 

Husband  and 

mft* 

Settlement. 


EEDES  f^.  EEDES.  ^J 

1  HE  bill  was  filed,  by  a  married  woman,  against  her 

husband  and  the  trustees  of  a  sum  of  stock  to  which 

she,  or  her  husband  in  her  right,  had  become  entitled,  for 

a  lefivtnce  to  the  Master  to  approve  of  a  proper  settle* 

ment  of  the  fond,  no  settlement  or  agreement  for  a  set*  A  married 

tiement  whatever  having  been  previously  made.  jj^Ther  hus-  ^ 

band  and  was 
The  Plaintiff  had  left  her  husband  in  consequence,  as  ^°^|^^^^^ 
the  bill  alleged,  of  ill  treatment  which  she  had  experi-  ^^^  j^  ^  J^ate  of 
enced  from  him,  and  was  still  living  separate  from  him.  adultery,  held 
He  did  not  contribute  to  her  support;  but  she  was  l^gettkment  *^ 
endeavouring  to  maintain  herself  by  keeping  a  school,     out  of  a  sum  of 

stock,  to  which 
her  husband  had  become  entitled  in  her  right. 
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Each  party  entered  into  evidence  as  to  the  condact 
of  the  other ;  but  there  was  nothing  to  show  that  the 
wife  had  been  unchaste. 

The  question  was  whether  the  wife  was  entitled  to  a 
settlement  out  of  the  fund,  notwithstanding  she  was 
living  separate  from  her  husband. 

Mr.  Knight  Bruce  and  Mr.  G.  L.  MnsseU,  for  the 
Plaintiff,  cited  Roberts  v.  Roberts  (a),  Watkyns  v.  Wai- 
kyns  (b\  Carr  v.  Eastabrooke  {c).  Ball  v.  Monigosmtry 
id.) 

Mr.  Jacob  and  Mr.  K.  Parker  for  the  Plaintiff's  hus* 
band,  cited  Coster  v.  Coster  (e),  Bullock  v.  Menzies  {f\ 
De  ManneviUe  v.  De  ManneviUe  (g),  Duncan  v.  Ihat' 
can  (A.) 

Mr.  Lowndes  for  the  trustees  of  the  fund. 

The  Vice-Chancellor  : 

I  take  it  to  be  perfectly  settled  law,  that,  where  a 
wife  is  entitled  to  a  ckose  in  action  which  consists  of 
a  principal  sum  and  not  merely  income,  she  may  file 
a  bill,  against  her  husband  and  the  trustee,  for  a  settle* 
ment.  Circumstances  of  conduct  on  the  part  of  the 
wife,  may,  certainly,  exist  under  which  the  Court  would 
not  listen  to  her  case.  But  that  is  not  so  here;  for 
nothing  has  been  shown  to  induce  the  Court  to  with- 
hold a  settlement,  to  which  she  is  prima  facie  entitled. 

(a)  a  Cox,  422.  (e)  Ante^  Vol.  IX.  597. 

lb)  2  Atk.  96.  (/)  4  Ves.  798. 

(c)  4  Ves.  146.  (^)  10  Ves.  5a ;  see  s^ 

((/)  a  Ves.  191.  W  19  Ves.  394. 
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The  amount  of  the  evidence  is  that  the  wife  has  used 
very  provoking  language,  and  that  the  husband  is  of 
an  irritable  temper,  and  the  effect  was  that  she  went 
from  his  house  on  a  certain  day,  and  has  ever  since 
lived  separate  from  him.  There  is  no  evidence  that 
she  ever  deviated  from  the  conduct  of  a  chaste  wife  ; 
but,  on  the  contrary,  it  is  shown  that  she  has  lived  in  a 
penurious  and  laborious  manner,  and  has  supported 
herself  by  her  own  industry,  without  any  assistance 
whatever  from  her  husband.  So  far  the  husband's  con* 
duct  is  not  free  from  blame.  I,  however,  do  not  sit 
here  to  decide  on  the  merits  or  demerits  of  the  husband  ; 
but,  having  heard  no  reason  why  there  should  not  be  a 
decree,  I  think  it  ought  to  be  referred,  to  the  Master ^ 
to  approve  of  a  proper  settlement  of  the  Plaintiff's 
property. 


Eedes. 


1843: 
20th  April. 

Jurisdiction, 

Transfer  of 

cause. 


HILLS  V.  HILLS.    V 

1  HIS  cause  was  set  down  to  be  heard  before  the 

Vice^ChancelhiT  of  England.    After  a  petition  had  been 

presented  in  it,  the  cause  was  transferred  to  the  Court 

of  Vice-chancellor  Knight  Bruce.    The  question  was  /^  cause  set 

whether  the  Vice-Chancellor  of  England  had,  never-  down  before  the 

theless,  jurisdiction  to  hear  the  petition.  ^^  island  was 

Upon  the  point  being  mentioned,  by  Mr.  Rasch,  for  transferred  to 

the  petitioners,  another  branch 

of  the  Court. 

The  Vice-Chancellor  BBid  that  the  order  of  transfer  S?'^5?I^*'^® 
left  untouched  everything  that  had  taken  place  in  the  ^f  England  had, 
cause  previous  to  that  order,  and,  therefore,  he  was  of  nevertheless, 
opinion  that  he  ought  to  hear  the  petition.  j^^  avetitlon 

in  the  cause,  presented  before  the  order  of  transfer  was  made. 

Vol.  XI.  R  R 


'/^^k^ 
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1841 : 
3  February. 

> V ' 

Piracy. 

Copyright* 

Agreement, 

Construction. 


SWEET  1;.  CATER.  ^ 

1  HE  bill  gtated  that,  for  some  years  past,  the  Plaintiff 
had  carried  on  and  still  carried  on  the  business  of  a 
law-bookseller  and  publisher  in  Chancery-lane;  that, 
in  1805y  the  Defendant,  the  Right  Honourable  Sir 
Edward  Sugden,  composed  and  caused  to  be  printed  and 
published  a  work  called,  **  A  Practical  Treatise  of  the 
Law  of  Vendors  and  Purchasers  of  Estates  ;"  that,  at 
different  times  subsequent  to  that  year,  eight  successive 
editions  of  the  work  were  printed  and  published,  and  that 
Sir  £.  Sugden  made  various  alterations  in  and  additions 


By  an  agree- 
ment between 
an  author  and 
a  bookseller, 
afler  reciting 
that  the  author 
had  prepared  a 
new  edition  of 
one  of  his  works,  to  the  work,  in  each  of  the  successive  editions ;  that,  in 

h°^k*^^ll  ^^^        ^^^^'  ^^'^  ^'  ^^ff^^  w^  ^^^  owner  of  and  legally 

desirous  of  pur-  entitled  to  the  copyright  of  the  work  and  of  the  several 

chasing  it ;  it 

was  agreed  that  Messrs.  H.  (printers)  should  print  2,500  copies  of 

the  work,  in  type  and  page   corresponding  with  another  of  the 

author's  works,  at  the  sole  cost  of  the  bookseller,  and  that  the 

latter  should  pay,  to  the  former,  for  the  said  edition,  a  certain 

sum  by  instalmei^,  the  first  to  be  paid  as  soon  as  the  edition 

was  ready  for  publication,  &c. :  the  work  to  be  divided  into  three 

volumes,  and  to  be  sold,  to  the  public,  at  3  /. 

Held  that  the  bookseller  was  not,  merely,  a  purchaser  of  2,500 
copies  of  the  work,  but  was,  in  equity,  an  assign  of  the  copyright 
of  it,  to  the  extent  that  he  was  to  be  the  sole  publisher  of  it,  until 
the  whole  edition,  consisting  of  2,500  copies,  should  be  sold ;  and, 
consequently,  that  a  bill  by  him  to  restrain  a  piracy  of  the  work, 
was  not  demurrable : 

Held  also  that,  notwithstanding  some  of  the  passages  alleged  to 
have  been  pirated,  were  contained  in  the  prior  editions  as  well  as 
in  the  new  edition  of  the  work,  the  Plaintiff  was  entitled  to  relv 
upon  them,  in  aid  of  his  title  to  the  relief  prayed. 

The  injunction  having  been  granted  on  the  Plaintiff  under- 
taking to  try  his  right  at  law,  and  the  author  declining  to  allow 
the  Plaintiff  to  bring  the  action  in  his  name,  the  Defendant  was 
ordered  to  admit,  at  the  trial,  that  ihe  Plaintiff  was  the  legal  pro- 
prietor of  the  pirated  work. 
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editions  thereof ;  that,  in  the  beginning  of  that  year,  1841. 

he  prepared  a  10th  edition  for  publication,  and,  in  that 
edition,  he  made  very  extensive  alterations  and  additions 
to  the  work,  and  increased  the  same  to  nearly  double 
the  size  of  the  0th  edition;  that,  in  March  1830,  the 
Plaintiff  agreed  with  him  for  the  purchase  of  the  right 
of  publishing  the  10th  edition,  for  the  consideration  and 
upon  the  terms  and  conditions  after  mentioned ;  that 
the  agreement  was  reduced  into  writing,  and,  on  the 
28th  of  March  1830,  was  signed  by  Sir  JE.  Suyden  and 
the    Plaintiff,  and  was  as  follows  :  ''  The  Right  Hon. 
Sir  Edward  Sugden  having  prepared  a  new  edition 
(the  10th)  of  the  Treatise  of  the  Law  of  Vendors  and 
Purchasers,  and  S,  Sweet  being  desirous  of  purchasing 
the  same,  it  is  agreed  that  Messrs.  Hansard  shall  print 
2,600  copies  of  the  work,  in  type  and  page  corresponding 
with  the  6th  edition  of  the  Treatise  of  Powers,  at  the 
sole  cost  of  S.  Stoeet,  and  S.  Sweet  shall  pay,  to  Sir 
JS.  Sugden,  for  the  said  10th  edition,  the  sum  of  (The 
sum  to  be  paid  and  the  instalments  by  which  it  was  to 
be  paid  were  then  mentioned.    The  first  instalment  was 
to  be  paid  in  cash,  as  soon  as  the  edition  was  printed 
and  ready  for  publication :  the  second  instalment,  by  an 
approved  bill  payable  four  months  after  date ;  and  the 
lastinstalment,  by  an  approved  bill  payable  eight  months 
afterdate;  and  both  bills  were  to  be  dated  at  the  time  the 
edition  was  ready  for  publication).  The  work  to  be  divided 
into  three  volumes,  and  to  be  sold,  to  the  public,  for  3/. 
in  boards;   but,  should  it  exceed  111  sheets  or  1776 
pages,  a  proportionate  increase  is  to  be  made  in  the  charge 
to  the  public,  and  a  proportionate  addition  made  to  the 
consideration  to  be  paid  by  S.  Sweet  to  Sir  JE.  Sugden. 
Fifteen  copies  in  boards  to  be  delivered  to  Sir  Edward, 
free  from  all  charge  or  expence."  The  bill  further  stated 
that,   in  pursuance  of   the  agreement,  the  Plaintiff 
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1841. 


caused  2,500  copies  of  the  10th  edition  of  the  wotk,  to 
be  printed^  by  Messrs.  Hansard^  in  three  volnines,  in 
the  type  and  form  specified  in  the  agreement,  and  the 
said  10th  edition  of  the  work  was  published,  by  the 
Plaintifi;  on  the  8th  of  December  1830 ;  that  the  Plain- 
tiff  had  paid,  to  Sir  £.  Sugdem,  the  purchasennoney 
agreed  to  be  paid  for  the  right  of  publishing  the  said 
10th  edition  of  the  work,  pursuant  to  the  terms  and 
provisions  of  the  agreement;  and  had  already  sold  a 
considerable  number  of  the  copies  of  the  said  10th  edi- 
tion, but  that  a  large  number  of  the  copies  of  such 
edition,  still  remained  in  his  hands  unsold;  that,  in 
November  1840,  the  Defendants  Cater  ^  Maddox^  who 
were  partners  as  booksellers  and  publishers  at  Laun- 
ceston  in  Cornwall,  published  a  work  intituled :  "  A 
Practical  Treatise  of  the  Law  relative  to  the  Sale  and 
Conveyance  of  Real  Property,  with  an  Appendix  of 
Precedents,  compnsing  Contracts,  Conditions  of  Sale, 
Purchase  and  disentailing  Deeds,  &c.,  by  WtWam 
Hughes  Esq.  of  Gray*8  Inn,  Banrister-at-Law ;"  that 
the  Plaintiff  had  lately  discovered  (as  the  fact  was) 
that  the  greater  part  of  the  last-mentioned  work  had 
been  copied,  word  for  word  or  with  some  colourable 
alterations,  from  the  10th  edition  of  Sir  JEL  Sugden^s 
work,  and  without  Sir  Edward^s  knowledge  or  consent; 
that,  although  some  of  the  passages  which  had  been  so 
copied,  were  acknowledged  to  have  been  taken  from  Sir 
E.  Svgden*s  work,'  yet,  by  far  the  greater  portion  of 
them  were  copied  without  any  such  acknowledgment; 
that  the  printing  and  publishing  of  the  passages  which 
had  been  so  copied,  was  a  piracy,  on  the  part  of  the 
Defendants  Cater  ^  Maddox,  of  the  10th  edition  of  Sir 
JS.  SugderCs  work  published  by  the  Plaintiff;  that  the 
Defendants,  Saunders  §p  Benmng,  who  were  partners  as 
law-booksellers  and  publishers  in  Fleet^street,  were  the 
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London  agents  of  Caier  ^  Maddox,  and,  as  such  agents,  1841 . 

bad  published  and  sold  Hughes^s  work  in  London ;  tbat 

the  legal  interest  in  the  copyright  of  Sir  E,  Sugden*& 

work  so  as  aforesaid  purchased  and  published  by  the         ^  '^' 

Plaintiff,  had  never  been  duly  assigned  to  the  Plaintiff, 

and  the  same  was  still  vested  in  Sir  E.  Sugden  as  the 

author:  and  that  Caier  ^  Mcuidox  and  Saunden  ^ 

Benning  insisted,  as  the  Plaintiff  was  advised  the  fact 

was,  that  Sir  £.  Sugden  was,  therefore,  a  necessary 

party  to  the  suit 

The  bill  prayed  that  an  account  might  be  taken  of 
all  the  copies  of  Hughes*^  work,  containing  passages 
copied  ftom  the  10th  edition  of  Sir  E.  Sugden^s  work 
published  by  the  plaintiff,  which  had  been  published 
and  sold  by  Cater  ^  Maddox,  and  Saunders  ^  Benning 
respectively,  and  of  the  loss  and  injury  which  had  been 
sustained,  by  the  Plaintiff,  by  the  publication  and  sale 
by  them  respectively  of  the.  said  work ;  and  that  the 
four  la8t*named  Defendants  might  be  respectively  de- 
creed to  make  good  and  pay,  to  the  Plaintiff,  such 
loss  and  injury,  or,  at  any  rate,  that  an  account  might 
be  taken  of  the  profits  which  had  been  made  by  them 
respectively  by  the  publication  and  sale  of  Httghes^s 
work  ;  and  that  the  same  Defendants  might  be  respec- 
tively decreed  to  pay,  to  the  Plaintiff,  the  amount  of 
such  profits ;  and  that  they  might  be  restrained  from 
publishing,  selling,  or  disposing  of,  or  causing  to  be 
published,  sold,  or  disposed  of,  any  copies  or  copy 
of  Hughes^s  work,  and  that  they  might  be  decreed 
to  deliver  up,  to  the  Plaintiff,  to  be  cancelled,  all  such 
parts  of  the  copies  of  the  work  so  published  by  them 
which  had  beed  copied  from  the  10th  edition]  of  Sir 
JE^  Sngden^s  work,  as  were  then  in  their  possession  ov 
power. 
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The  Defendants  Cater  §f  Maddoz  demurred,  to  the 
bill,  for  want  of  equity. 

Mr.  Jacob  and  Mr.   Wilkock,  in  support  of  the 
demurrer : 

The  bill  states  that  the  legal  interest  in  the  copyright 
of  Sir  £.  Sugden's  work,  has  never  been  assigned  to 
the  Plaintiff,  and  that  the  same  is  still  vested  in  the 
author:  we,  however,  contend  that  the  equitable,  as 
well  as  the  legal  interest  in  the  copyright,  is  still 
vested  in  Sir  Edward]  and  that  all  that  the  Plaintiff  has 
acquired  under  his  agreement,  is  a  licence  to  sell  2,600 
copies  of  the  work.  The  Plaintiff  has  purchased  not  the 
copyright,  but  a  mere  licence  to  publish  and  sell  2,500 
copies  for  his  own  benefit ;  and  there  his  right  ends. 
He  has  no  exclusive  licence  for  any  definite  time: 
there  is  nothing  whatever  to  preclude  Sir  E,  Sugden 
from  licensing  as  many  more  persons  as  he  pleases,  to 
sell  copies  of  his  work.  An  author  may  give  an  exdur 
sive  licence  to  sell  his  work  for  the  whole  duration  of 
his  copyright :  which,  in  substance,  would  amount  to  an 
assignment,  in  equity,  of  the  whole  interest  in  the  copy- 
right. So  an  author  may  grant  an  exclusive  licence  to 
sell  his  work  for  two  years,  or  for  any  other  number  of 
years  short  of  the  whole  term  of  his  copyright :  and 
that  would  give  the  licencee  the  interest  in  the  copy- 
right for  the  number  of  years  specified.  But  that  is  not 
the  case  here :  the  Plaintiff  has  no  exclusive  right  for 
any  particular  term ;  but  only  a  licence  to  sell  a  certain 
number  of  copies.  He  might  have  had  the  exclusive 
right  until  he  had  sold  the  2,500  copies ;  but  he  is  not 
entitled  even  to  that,  under  the  agreement.  If  the 
Plaintiff  is  supposed  to  have  any  exclusive  right ;  for 
what  length  of  time  is  that  exclusive  right  to  continue  ? 
The  error  in  this  case  has  arisen  from  not  distinguishing 
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between  a  right  to  copies  of  a  book,  and  a  right  to  the  1841. 

copyright  of  the  book.    The  Plaintiff,  in  all  probability, 

has  sold  copies  of  the  book  in  question  to  his  customers, 

and  also  to  other  law-booksellers;  and  he  has  no  more         Cater 

right  to  file  this  bill  than  every  purchaser  of  the  book 

has.    The  language  of  the  Copyright  Act  (54  Geo.  3, 

c.  156,)  makes  it  quite  clear  that  no  one  but  the  author 

or  the  proprietor  of  the  copyright  of  a  book,  can  sue  in 

a  case  of  piracy.     In  this  case,  the  author  has  not  given 

to  the  Plaintiff  even  the  right  to  print  the  work ;  for 

the  name  of  the  person  by  whom  the  copies  are  to  be 

printed,  and  the  type  and  page  in  which  they  are  to 

be  printed,  are  expressly  prescribed  by  the  agreement. 

When  the  copies  have  been  printed  by  the  person  and 

in  the  manner  prescribed  by  the  agreement,  then,  and 

not  till  then^  does  the  Plaintiff  acquire  any  right  to 

them. 

Mr.  KnigJu  Bruce,  Mr.  Sharpe,  and  Mr.  H.  Sugden, 
appeared  for  the  Plaintiff;  but, 

The  Vice- Chancellor,  without  hearing  them,  said : 

It  certainly  would  be  most  extraordinary  if  after  Sir 
Edward  Sugden  has  been  engaged  in  so  many  publica- 
tions, and  has  filled  the  office  of  Lord  Chancellor  of' 
Ireland,  he  should  not  be  able  to  make  a  contract 
between  himself  and  his  bookseller. 

The  question  is  whether  it  is  not  manifest,  on  the 
face  of  the  contract,  that  the  Plaintiff  has  a  right  in  the 
copyright  of  the  10th  edition  of  the  Treatise  on  the  Law 
of  Vendors  and  Purchasers.  The  bill  states  that,  in  March 
1839,  an  agreement  was  made  by  the  Plaintiff,  with  Sir 
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1 84. 1 .  •£.  Sugden,  by  which,  after  recitiDg  that  Sir  Edward  had 

prepared  a  new  edition  (the  10th)  of  his  Treatise  of  the 
Law  of  Vendors  and  Purchasers,  and  S,  Sweet  being 
Cat£b  desirous  of  purchasing  the  same,  it  was  agreed  that 

Messrs.  Hansard  should  print  2,500  copies  of  the  work, 
in  type  and  page  corresponding  with  the  sixth  edition  of 
the  Treatise  of  Powers,  at  the  sole  cost  of  <S.  Sweet ; 
and  S.  Sweet  should  pay,  to  Sir  £•  Sugden,  for  the  said 
10th  edition,  the  consideration  therein  mentioned. 
Then  follows  the  way  in  which  the  work  is  to  be  sold. 
It  is  to  be  divided  into  three  volumes,  and  to  be  scdd  to 
the  public,  for  3  /.  in  boards ;  but  should  it  exceed  111 
sheets  or  1776  pages,  a  proportionate  increase  is  to  be 
made  in  the  charge  to  the  public,  and  a  proportionate 
increase  to  be  paid  to  Sir  £.  Sugden.  Now,  by  this 
contract,  there  is  an  obligation  which  is  binding  on 
both  parties.  Sweet  is  to  sell  at  a  given  price ;  and, 
therefore.  Sir  £.  Sugden  has  bound  himself  to  abstain 
from  doing  anything  which  might  at  all  interfere  with 
that  act  which  Sweet  was  to  do.  Suppose  that,  befiwe 
the  2,500  copies,  which  form  the  10th  edition,  are 
sold,  Sir  E.  Sugdai,  (to  put  a  hypothetical  case) 
should  fancy  that  he  had  a  right  to  sell  another 
edition  to  another  bookseller,  with  the  immediate 
right  of  publication:  I  apprehend  that  this  Court 
would  certainly  restrain  him  from  doing  so,  on  this 
contract.  It  is  not  merely  optional,  with  Sweet,  whether 
he  will  sell  or  not;  but  he  is  bound  to  sell,  and  to 
sell  in  a  given  manner.  It  is  most  probable  that,  when 
Sir  E.  Sugden  drew  this  agreement,  he  was  looking 
forward  to  the  time  when  he  might  think  it  right  to 
publish  some  subsequent  edidtion ;  and  he  was  taking 
care  to  impose  an  obligation,  on  Sweet,  to  sell ;  and, 
while  he  imposes  that  obligation,  he  is,  himself,  bound. 
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at  the  same  time,  to  perforin  his  part  of  the  con-  i84i, 

tract,   which  is,  not  to  interfere  with  the  sale  of  the 

book. 


I  think  that,  upon  the  plain  construction  of  this  con- 
tract, Sweet  has  obtained  a  right,  in  the  copyright  of 
the  work,  to  the  extent  that  he  is  to  be  at  liberty  to  be 
the  sole  publisher  of  it  until  the  whole  edition,  con- 
listing  of  2,600  copies,  shall  be  sold.  He,  therefore, 
is  an  assign  of  the  copyright  in  a  limited  sense.  Con- 
sequently the  demurrer  must  be  overruled. 


The  demurrer  having  been  overruled, 

Mr.  Knighi  Bruce  and  Mr.  Sharpe,  moved  for  the 
injunction.  They  pointed  out  several  passages  in  Mr* 
HugAeg's  work,  as  having  been  taken  from  the  tenth 
edition  of  Sir  E,  Suffden^B  work. 

Mr.  Jacob  and  Mr.  WiUcock  contended  that  Mr. 
Hughe8*%  work  was  of  quite  a  different  character  from 
Sir  £•  Sugden\  and  could  not  be  a  substitute  for  it ; 
that  treating,  as  the  former  work  did,  of  various  branches 
of  the  law,  it  was  allowable  and  even  necessary  to  take 
some  parts  of  it  from  a  standard  wodk  like  Sir  £.  Sug^' 
deH^s ;  and  that,  in  doing  so,  Mr.  Hughes  had  not  trans* 
grossed  the  limits  of  fair  copying ;  that  some  of  the  pas- 
sages allied  to  have  been  copied,  were  contained  in 
the  niqth  and  other  prior  editions  of  Sir  £•  SugdeH*s 
work ;  and,  as  the  Plaintiff  sued  as .  proprietor  of  the 
tenth  edition  only,  he  was  not  entitled  to  rely  on  those 
passages  in  support  of  his  case ;  and  that,  at  all  events, 
the  injunction  ought  not  to  be  granted,  unless  the 
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Plaintiff  would  undertake  to  try  his  right  in  aii  action  at 
law. 

The  Vice-Chancellor: 

In  cases  of  this  nature,  if  the  pirated  matter  is  not 
considerable,  that  is,  where  passages,  which  are  neither 
numerous  nor  long,  have  been  taken  from  different  parts 
of  the  original  work,  this  Court  will  not  interfere  to 
restrain  the  publication  of  the  work  complained  of;  but 
will  leave  the  Plaintiff  to  seek  his  remedy  at  law.  But, 
in  this  case,  it  is  plain  that  the  passages  which  have  been 
pointed  out,  have  been  taken  from  the  Plaintiff's  book, 
and  they  are  so  considerable,  both  in  number  and  length, 
as  to  make  it  right  that  this  Court  should  interfere. 

It  was  said  that,  with  respect  to  some  of  those  pas- 
sages, the  Plaintiff  had  no  right  to  complain,  because 
they  were  contained  in  prior  editions  of  Sir  J&  Sugdais 
work.  But  I  do  not  think  that  that  fact  at  all  alters 
the  case :  for  the  entire  copyright  in  all  those  prior  edi- 
tions, was  vested,  in  Sir  £•  Sugden,  when  he  made  the 
agreement  with  the  Plaintiff:  and  my  opinion  is  that 
the  effect  of  that  agreement  was  to  give  to  the  Plain- 
tiff, as  against  Sir  E.  Sugden  and  all  persons  claiming 
under  him,  a  right  to  insist  that  the  matter  contained  in 
the  10th  edition  should  not  be  published,  whilst  he  was 
performing  his  part  of  the  contract,  by  selling  that  edi- 
tion to  the  public.  And,  that  being  my  view  of  Ae 
case,  I  think  that,  although  the  passages  may  be  con- 
tained in  some  prior  edition,  yet,  if  they  are  contained  in 
the  10th  edition  as  well,  the  Court  ought  to  prevent 
their  being  copied. 

It  was  said  that  the  injunction  ought  not  to  be  granted 
unless  the  Plaintiff  would  undertake  to  try  his  right  at 
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law :  and  I  think,  if  the  Defendants  require  it,  that  that  1841. 

term  ought  to  be  imposed  on  the  Plaintiff.  " 

SW£ET 

V, 

Catkr. 

Sir  E.  Sugden  having  declined  to  permit  the  Plaintiff    12th  February, 
to  bring  the  action  in  his  name,  the  Defendants  were 
ordered  to  admit,  at  the  trial,  that  the  Plaintiff  was  the 
legal  proprietor  of  the  copyright  in  the  lOth  edition  of 
Sir  £•  Sugden's  work. 


1841: 
SEELEY  V.  FISHER.  5th  February. 

Four  editions  of  the  Rev.  Thomas  Scotfs  Commen-    j^^^^^^t. 
tary  on  the  Bible,  were  published  in  the  author's  lifetime.         Literary 
At  his  death  he  and  another  gentleman  under  his  super-       property. 
intendence,  were  engaged  in  and  had  nearly  completed  where  there  are 
the  revising  and  improving  of  the  4th  edition,  with  a  view  two  rival  works, 
to  the  publication  of  a  fifth.    The  4th  edition  having  ^trSn  th7plL 
been  published  several  years  before  Scott's  death,  the  prietorof  one 
copyright  in  it  had  expired.  After  his  death,  the  Plain-  of  them  from 
tiff,  who  was  the  owner  of  the  copyright  in  the  revised  jenns  calcu- 
and  improved  work,  published  it  under  the  title  of ''The  lated  to  induce 
6th  Edition  of  Scow's  Bible,  with  the  Author's  last  feli^e^lhat  k  i^ 
Corrections  and  Improvements.''  ^e  oUier  work, 

but  will  not 

In  January  1841,  the  Defendants,  Fisher  Sf  Co.  began  ^*™°^,i"^. 
to  publish,  in  monthly  numbers,  an  illustrated  edition  of  ^^  advertise- 
Scotfs  Bible ;  and  advertised  it,  in  the  public  papers  ment  tending  to 
and  on  the  wrappers  of  the  numbers,  as  a  new  and  care-  ^l^^mrk.^ 
fully  revised  edition  of  the  work,  and  as  intended  to    C2r^    ^ 
contain  the  whole,  unadulterated  labours  of  the  author,       ^  J^ 
not  as  re*edited  by  a  different  hand  and  an  inferior  mind. 
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but  precisely  as  the  learned  commentator  bequeathed 
them  to  the  world ;  the  edition  being  printed  from  the 
last  which  the  author  published  in  the  vigour  of  life. 

The  bill  alleged,  in  substance,  that  the  publication  of 
the  advertisement  was  a  fraud  upon  the  Pldntiff,  inas- 
much as  it  was  calculated  to  induce  the  public  to  believe 
that  the  Defendant's  edition  conUuned  the  author's  last 
corrections  and  improvements,  the  copyright  in  which 
belonged  to  the  Plaintiff;  whereas  it  did  not  contsun 
any  of  those  corrections  or  improvements,  but  the  letter- 
press was  merely  a  reprint  of  the  4th  edition. 

The  bill  prayed  that  the  Defendants  might  be  re- 
strained from  selling  or  disposing  of  any  more  copies  of 
their  publication,  having,  on  the  wrappers  or  coveis 
thereof,  the  advertisement  or  announcement  before  men- 
tioned ;  and  from  printing,  or  publishing,  or  causing  to 
be  printed  or  published  any  advertisement,  statement 
or  announcement  purporting  that  their  publication  did 
or  would  contain  the  whole  of  the  commentary  and 
observations  of  the  author  as  written  by  him  or  as  be- 
queathed by  him  to  the  world,  or  the  whole  of  the  kst 
corrections,  improvements  and  additions  made,  by  the 
author,  to  his  work. 

Mr.  Knight  Bruce,  for  the  Plaintiff,  now  moved,  ex 
parte,  for  an  injunction  as  prayed  by  the  bill :  and 

The  Vice^haneelkr  granted  it  on  the  ground  that 
the  Defendants  were  selling  their  publication  under  a 
representation  that  it  was  the  Plaintiff's. 

The  Lard  Ciaahcdkr^  however,  on  the  motion  to  dis- 
solve being  made  before  liim,  said  that  the  whole  tenas 
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of  the  advertisement,  and^  especially,  the  words :  **  this 
edition  being  printed  from  the  last  which  the  author 
published  in  the  vigour  of  Ixje^^  (which  were  omitted  in 
the  injunction),  referred  only  to  the  4th  edition,  and 
represented  that  nothing  but  what  was  contained  in 
that  edition,  was  comprised  or  intended  to  be  comprised 
in  the  Defendant's  publication ;  and,  consequently,  that 
the  advertisement  complained  of,  did  not  hold  out,  to 
the  public,  that  the  Defendants'  work  contained  any 
matter  which  was  the  exclusive  property  of  the  Plain- 
tiff: that  although  it  further  alleged  that  any  additional 
or  other  matter  which  was  contained  in  any  edition  sub- 
sequent to  the  4tb,  was  spurious  and  of  no  value,  that 
allegation,  if  untrue,  was  no  subject  for  an  injunction, 
although  it  might  be  the  subject  of  an  action,  as  being 
a  libel  on  or  disparagement  of  the  Plaintiff's  edition. 


1841. 

Sbrlbt 

Fisher. 
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GIBBS  V.  GLAMIS. 
1841 : 

18th  February. 

^  In  1838,  a  suit  was  instituted,  by  the  late  Rev.  Selijf 

^""d^!^^!^  fle/e,  against  H.  Fernie  and  R.  Hibbert,  respecting  a 

Cestui  que  trud.  sum  of  4,000/,,  being  the  arrears  of  an  expired  annuity 

.  .  riTT^       of  400  L  which  had  been  granted  by  the  Earl  of  Strath- 

suit  against  B.    ^n^re.    Lady  Glamis,  S.  B.  Hemingf  and  JD.  Hemimg, 

and  C.  respect-    also  claimed  to  be  interested  in  the  4,000  /.    In  Novem- 

inff  a  sum  of        «  .  1    «  •        < 

4^000/.  D,  also  ^^  ^^^  ^^  several  clamiants  came  to  a  compromise ; 

was  made  a        in  pursoance  of  which  a  deed  dated  the  0th  of  that 

par^  to  the  ^      month,  was  made  between  Fernie  of  the  first  part,  Hek 

suit;  but, having  r    ^ 

no  interest,  he     ^^  ^^  second  part.  Lady  Glamis  of  the  third  part,  the  two 

disclaimed.  Hendngs  of  the  fourth  part,  Hibbert  of  the  fifth  part, 

afterwards  came  ^^  Alexander  GU}b(m  and  Edward  Western  of  the  sixth 
to  a  compro-       part ;  and  thereby,  after  reciting,  amongst  other  things, 

mise,  in  pur-  ^jj^^  ^^  parties  to  the  deed  of  the  first  five  parte,  had 
suance  of  which  ,  .       ,    .     ,  .  / 

they  executed  a  &gi^ed  to  compromise  their  claims  to  the  4,000  /•  and 

deed,  assigning  to  have  the  same  divided  in  manner  thereinafter  men- 
tr^tees  intrust  ^^^^^^  f  those  parties  assigned  the  4,000 L,  to  Gibbom 
to  pay  to  D.  his  and  Western,  in  trust,  in  the  first  place,  to  defray  the 
*^?  to  H*  M*"*''  costs,  charges  and  expenses,  of  all  the  parties  to  the 
the  rest  of  the  d^d,  in  or  about  the  suit  of  Hele  v.  Fernie  and  others, 
fund  amongst  or  of  the  deed,  or  otherwise  relating  to  their  claims  on 
d!  thouffh  he  ^^  4,000  /.,  as  between  solicitor  and  cUent,  and  also  the 
was  not  a  party    costs  of  Gibbs,  who  was  a  Defendant  to  that  suit,  and 

either  to  the  ^i^^  ^^  ^.^g^g  ^hich  GUfbon  and  Western  mieht  be  put 
compromise  or  .  .  o  * 

to  the  deed,  filed  to  in  recovering  or  receiving  the  4,000/.;  and,  in  the 

a  bill  against  i4,,  next  place,  to  pay  800/.  to  Hibbert,  and  1,800/.  to 

Se"uiste^1o  ^^^^'  ^^  ^^  ^^'^'^^  ^^  *®  *'^^^  '•'  ^  ^^y  Glamis  in 
compel  a  per-      full  satisfaction  of  their  respective  claims  on  that  sum  ; 

formance  of  the  ^nd  the  parties  thereto  of  the  first  five  parts,  released 
trusts  and  pay-  '^  '^ 

ment  of  his  costs.    A  demurrer  by  C,  for  want  of  equity,  was  allowed. 
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each  other  from  all  actions,  suits,  claims  and  demands, 
in  respect  of  the  4,000  /. 

The  bill  in  this  cause,  to  which  GU>ban,  Western, 
Helens  executors.  Lady  Glamis  and  the  two  Hemings, 
were  Defendants,  after  stating  as  above,  alleged  that 
the  Plaintiff  was  a  Defendant  to  the  suit  instituted 
by  Hele,  but  that  he  had  not  any  beneficial  interest 
in  any  of  the  matters  in  question  therein ;  and  that, 
before  the  date  and  execution  of  the  deed  of  the  9th  of 
November  1830,  he  appeared  and  put  in  his  answer  to 
the  bill  in  Helens  suit,  and  disclaimed  any  beneficial 
interest  in  the  4,000  /.,  the  Plaintiff  being,  in  fact,  (if  at 
all  a  necessary  or  proper  party  to  the  said  suit)  only 
a  foimal  party  thereto ;  but  that  he  incurred  costs  therein 
to  a  considerable  amount,  all  of  which  still  remained 
unpaid ;  that  Gibbon  and  Western  had  received  all  or  a 
considerable  part  of  the  4,000/.,  and  to  an  amount 
more  than  sufficient  to  pay  the  costs,  charges  and  ex- 
penses of  all  the  parties,  in  or  about  the  said  suit  of 
Hele  V.  Femie  and  of  the  deed,  or  otherwise  relating 
to  their  claims  on  the  4,000  /.,  as  between  solicitor  and 
client,  and  also  the  Plaintiff's  costs  provided  to  be  paid 
by  the  deed,  and  also  the  costs  which  Gibbon  and  Western 
had  been  put  to  in  recovering  or  receiving  the  4,000  /., 
and  that  they  had,  in  fact,  out  of  the  money  received 
by  them,  paid  all  such  costs,  charges  and  expenses, 
except  the  Plaintiff's  costs,  and  had  paid,  to  Hibbert 
and  to  the  executors  of  Hele,  certain  sums  of  money  on 
account  of  the  800  /.  and  1,800  /. :  that,  on  the  19th 
of  February  1840,  the  Plaintiff  gave  a  written  notice,  to 
Gibbon  and  Western,  that  he  had  sustained  considerable 
costs  in  the  suit  of  Hele  v.  Fernie  and  others,  and  that 
such  costs  were  unpaid,  and  that  he  was  ready  to  have 


1841. 

GiBBS 
V. 

Glamis. 
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the  same  taxed :  that,  on  the  23d  of  May  1840,  CUbbcn 

and  Western  sent,  to  the  Plaintiff,  a  letter  which,  after 
acknowledging  the  receipt  of  the  notice,  was  as  follows : 
^*  Having  received  such  notice,  we  think  it  right  to  in- 
form yon  that  we  are  about  fo  carry  the  trusts  of  the 
deed  into  execution  without  delay,  and,  in  case  you 
have  any  claim  against  us,  as  such  trustees,  for  costs  in 
the  said  suit,  we  request  you  will  forthwith  inform  us 
by  what  right  you  make  such  claim  and  what  is  the 
amount  of  it :"  that,  the  Plaintiff  being  absent  from 
home  whyn  the  letter  was  sent  to  him,  his  clerk,  on  the 
SOth  of  the  same  mouth,  sent,  to  Gibbon  and  Wes- 
tern, a  letter  as  (bllowa :  *'  JEFele  v.  Femie  and  others — 
Gentlemen :  In  answer  to  your  letter  of  the  23d  instant, 
I  must  refer  you  to  the  deed  of  the  Oth  day  of  Novem- 
ber 1890,  under  which  you  act  as  trustees  for,  amongst 
other  purposes,  the  payment  of  Mr.  6tft&«'s  costs  of  this 
suit,  and  to  the  notice,  dated  the  lOth  day  of  February 
last,  which  he  served  on  you,  and  which  you  admit  the 
receipt  of.   In  his  absence  from  town,  I  b^  to  send  you, 
herewith,  his  costs  of  the  suit,  and  which  he  will  be  willing 
to  have  taxed,  according  to  the  notice  he  served  on  you." 
The  bill  further  stated  that,  on  the  26th  of  June  1840, 
Messrs.  Western  and  Son,  the  solicitors  of  Gibbon  and 
Western  J  sent,  to  the  Plaintiff,  a  letter  as  follows :  ''  Sir, 
Messrs.  Alexander  Gibbon  and  Edward  Western,  as  the 
trustees  under  the  indenture  of  the  9th  day  of  November 
1839,  mentioned  in  your  notice  to  them  of  the  19th  day 
of  February  last,  having  proceeded  to  carry  into  execu- 
tion the  trusts  of  that  indenture,  submitted  your  notice 
and  their  letter  to  you  of  the  23d  day  of  May,  and  your 
reply  of  the  30th,  with  the  bill  of  costs  which  accom- 
panied the  latter,  to  Lady  Glamis,  for  her  directions 
how  to  act,  considering  her,  as  being  the  cestui  que  trust 
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under  the  indenture  of  the  9th  day  of  November  1839, 
entitled  to  the  residue  of  the  funds  therein  mentioned, 
as  principally  affected  by  your  claim,  upon  the  fund,  for 
costs.  Lady  Olamis,  in  reply»  has  given  the  trustees 
notice  that  she  objects  to  your  claim,  and  denies  that 
you  are  entitled  to  be  paid  any  such  costs  out  of  the 
fund,  and  requires  the  trustees  not  to  pay  you  any  such 
costs  thereout.  Under  these  circumstances,  the  trus- 
tees have,  for  the  present,  set  apart  and  retained,  in 
their  hands,  the  sum  of  99  /•  12  $.  6  d.,  the  amount  of 
the  bill  which  accompanied  your  letter  of  the  30th  day 
of  May,  and  paid  over  the  remainder  of  the  fund  already 
come  to  their  hands.  We  have  now,  on  behalf  of  the 
trustees,  to  require  you,  forthwith,  to  take  such  steps  as 
may  be  requisite  or  proper  to  substantiate  your  claim 
for  costs,  and  also  to  give  you  notice  that,  in  the  event 
of  your  not  establishing  your  claim  within  a  reasonable 
time  from  the  date  hereof,  the  trustees  will  pay  over  the 
99  /.  12  8.  6  d,  to  the  parties  entitled  to  the  residue  of 
the  trust  fund  under  the  trusts  of  the  deed."  The  bill 
charged  that  all  the  Defendants  had  an  interest  in  the 
execution  of  the  trusts  of  the  deed ;  and  that,  if  Gibbon 
and  Western  had  paid,  out  of  the  trust  fund,  any  part  of 
the  800  L  and  1,800  /.  provided  to  be  paid  to  Hibbert  and 
HeUf  without  having  paid,  to  the  Plaintiff,  his  costs  of 
the  suit  of  Hele  v.  Femie,  they  had  committed  a  breach 
of  trust.  The  bill  prayed  that  the  trusts  of  the  deed 
of  the  9th  of  November  1839,  might  be  performed  un- 
der the  direction  of  the  Court;  and  that  Gibbon  and 
Western  might  be  made  answerable  in  respect  of  the 
trust  money  under  that  deed ;  and  that  the  Plaintiff's 
costs,  thereby  provided  to  be  paid,  might  be  paid  to 
him. 


1841. 

GiBBS 

Olamis. 


Lady  Glands  put  in  a  general  demurrer. 
Vol.  XI.  s  s 
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Mr.  Wigram  and  Mr.  Lovatf  in  support  of  the 
demurrer  : 

A  person  who  is  not  a  party  to  a  contract,  cannot  enforce 
it.  Consequently  the  bill  cannot  be  maintained ;  for  the 
Plaintiff  seeks,  by  it,  to  obtain  the  benefit  of  a  deed  to 
which  he  is  not  a  party.  If  A.  contracts  with  B.  to  pay 
money  to  C,  without  consideration^  it  has  been  decided 
that  C.  cannot  compel  A.  to  pay  the  money.  It  is  tme 
that  the  bill  alleges  that  the  4,000/.  has  been  received 
and  in  part  applied,  by  the  trustees,  pursuant  to  the  di- 
rections in  the  deed.  Those  circumstances,  however, 
have  been  relied  on,  in  other  cases,  and  have  been  held 
to  be  insufficient  to  entitle  a  person  not  a  party  to  a 
deed,  to  enforce  it.  Garrard  v.  Lord  Lauderdale  (a) ; 
Walwyn  v.  Coutts  (ft).  It  is  impossible  for  any  case  to 
be  more  decisive  upon  the  point,  than  Oarrard  v.  Lord 
Lauderdale.  There  the  solicitor  of  the  defendants  and 
of  the  Duhe  of  York,  wrote  a  letter  to  the  plaintiff,  in- 
forming him  that  the  Duke  had  made  an  assignment  of 
his  crops  and  other  effects  at  Oatlands,  to  the  defen- 
dants, for  the  benefit  of  the  plaintiff  and  the  other  cre- 
ditors whose  names  were  contained  in  the  schedule  to 
the  deed.  In  the  present  case,  the  letters  which  the 
Defendants  and  their  solicitors  wrote  to  the  Plaintiff^ 
were  of  a  totally  different  character ;  they  were,  in  fiu^t, 
a  repudiation  of  the  Plaintiff's  claim.  The  deed  was 
made  not  for  the  purpose  of  creating  a  trust  in  fiivour  of 
the  Plaintiff,  but  for  the  purpose  of  carrying  into  effect 
an  arrangement  which  the  parties  to  it  had  made  for 
their  own  benefit.  Acton  v.  Woodgate{c) ;  Biitr,  Qfft' 
ton  (d) ;  Ex  parte  Pye  (c). 


(a)  Ante^  Vol.  III.  p.  i. 
(6)  Ibid.  14;  and  3  Mer. 
707. 
(c)  3  Myl.  U  Keen,  492. 


(d)  Ibid.  503;  Mf  510  and 

511- 
(«)  18  Ves.  140. 
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Mr.  LoMt  said  that  the  subject  of  the  deed,  in  this 
case,  was  a  chase  in  action ;  that  an  assignment  of  a 
chose  in  aetian  carried  nothing  with  it  at  law ;  that  it 
was  nothing  more  than  a  contract ;  and  that  there  was 
no  case  in  which  it  bad  been  held  that  a  trust  could  be 
created,  as  to  a  chose  in  action,  of  which  a  person  not  a 
party  to  the  deed,  could  claim  the  benefit. 

Mr.  Knight  Bruce  and  Mr.  E.  Montagu  appeared 
in  support  of  the  bill ;  but, 

The   VicE-CuANCBLLOB,  without  bearing  them, 
saids 

I  think  that  this  demurrer  ought  to  be  overruled. 
The  case  is  extremely  diflferent  from  Walwyn  v.  Coutts, 
Garrard  v.  Lord  Lauderdale,  and  the  other  cases  re- 
ferred to. 


1841. 

GiBBS 

V. 

Glamis. 


In  the  first  place,  though,  at  the  time  when  the  deed 
was  executed,  it  might  be  said  that  the  subject  of  the 
assignment  was  a  chose  in  action ;  yet  the  character  of 
that  subject  has  been  since  altered;  because  the  bill 
states  that  a  considerable  part  of  the  4,000  /.  has  been 
received,  by  the  trustees,  and  to  an  amount  more  than 
sufficient  to  pay  the  costs  intended  to  be  provided  for 
by  the  deed.  Then  it  is  to  be  observed  that  the  deed 
was  prepared  under  the  following  circumstances.  A 
bill  had  been  filed,  by  Mr.  Hele,  against  Mr.  Fernie  and 
others ;  and  the  Plaintiff*  expressly  states,  upon  his  bill, 
that  he  was  made  a  formal  party  to  that  suit ;  and  that 
he  had  no  interest  in  the  4^000  /. :  so  that  he  states  that 
he  was  a  party  of  such  a  nature  that«  as  a  matter  of 
course,  he  would  be  entitled,  either  sooner  or  later,  to 
have  his  costs  paid  by  the  Plaintiff  Hele,  in  the  first 
instance,    by  whomsoever  they  might    be   ultimately 

s  s  2 
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1 841.         borne.  Then  the  parties  to  the  indenture  came  to  a  com* 
promise,  amongst  themselves,  on  the  following  terms, 
namely,  that  the  4,000  /.  should  be  received,  by  the 
P    "  trustees,  and  that,  in  the  first  place,  the  parties  to  the 

deed  should  be  paid  their  costs  of  Helens  suit  and  of 
the  indenture;  that  the  Plaintiff  should  be  paid  his 
costs  of  the  same  suit ;  that  800  /.  should  be  paid  to  Mr. 
Hibbert;  1,800 /•  to  Mr.  Heky  and  the  residue  of  the 
4,000  /.  to  Lady  Glands :  so  that,  by  the  frame  of  the 
deed.  Lady  Glands  has  no  interest  whatever  in  the 
4,000  Z.,  except  that  she  has  a  right  to  the  surplus  which 
shall  remain  after  payment  of  the  costs  and  sums  of 
money  before  mentioned. 

Now  it  is  quite  plain  that  Helens  executors  have  an 
interest  in  having  the  trusts  of  the  indenture  performed ; 
because  there  is  plainly  a  liability  upon  them  to  pay  the 
costs  incurred,  by  the  Plaintiff,  in  the  suit  of  Hele  v. 

Ferrde. 

• 

This  then  is  not  like  a  case  where  a  party  has  made, 
of  his  own  accord,  a  provision  for  payment  of  his  credi- 
tors and  then  chooses  not  to  be  bound  by  his  own  vo- 
luntary act :  for  there  are  other  parties  interested.  Lady 
Glamis  has  not  the  sole  voice  in  the  matter ;  but  Mr. 
Hele*^  executors  have  an  interest  in  it.  Indeed  it  is 
stated,  on  the  face  of  the  bill,  that  all  the  Defendants 
to  the  suit  claim  an  interest  in  the  performance  of  tlie 
trusts  of  the  indenture ;  and  the  interest  which  HeW^ 
executors  claim  is,  in  part,  that  there  shall  be  a  per- 
formance of  the  trust  for  payment  of  the  costs  of  the 
suit  of  Uele  v.  Fernie. 

I  think  therefore  that  the  Plaintiff  has  a  sufficient 
interest  to  sustain  the  bill. 

Demurrer  overruled. 
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Lady  Glands  appealed  to  the  Lord  Chancellor.  The 
appeal  was  argued  in  April  1841 ;  and,  on  the  28th  of 
that  months  his  Lordship  reversed  the  Vice-Chancelhr's 
decision. 


591 
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His  Lordship,  in  the  course  of  his  judgment,  said  that 
the  Plaintiff  stated,  expressly,  in  his  bill,  that  he  had  no 
interest  in  the  4,000  /•  or  any  of  the  matters  in  question 
in  the  suit  which  had  been  instituted  by  Mr.  Hele,  and 
that  he  was  merely  a  formal,  if  not  an  unnecessary  party 
to  that  suit ;  that,  that  suit  having  been  compromised, 
Hele  was,  of  course,  liable  to  pay,  to  the  Plaintiff,  his 
costs  of  it ;  and,  in  order  to  protect  him  against  the 
consequences  of  that  liability,  the  parties  who  were 
interested  in  the  fund  in  dispute,  provided,  incidentally, 
that  the  Plaintiff's  costs  should  be  paid  out  of  the  fund : , 
that  the  question  then  was  whether  that  provision  gave 
the  party,  whose  costs  were  so  provided  for,  a  right  to 
institute  a  suit  as  a  cestui  que  trust,  he  having  no  inte- 
rest in  the  fund,  not  having  been  a  party  to  the  arrange- 
ment, and  the  arrangement  having  been  made  between 
the  parties  interested  in  the  fund,  for  their  own  benefit 
or  convenience :  that  the  present  case  was  not  distin-  . 
guishable  from  Garrard  v.  Larj  I^^derdale  and  the 
other  cases  which  had  been  cited,  in  each  of  which  the 
Plaintiff  was  as  much  a  cestui  que  trust  as  the  Plaintiff 
in  the  present  case  was.    His  Lordship  added  that  the 
objection  was  one  which  was  open  to  all  the  Defend- 
ants ;  and,  of  course,  it  was  immaterial  what  interest 
the  party  who  made  the  objection,  had. 


*> .'   y^^  t^  y^^^e^r;  /  Sa^.  ^/^.  M 
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and  dY  deeds  dated  in  January  1704,  Lady  Hewley,  the 

^^^'^  Ind^^^  ^*^^^  <>^  S^""  -^^^^  /feti?/«y,  and  a  Protestant  Non- 

gth  May.  conformiBt,  conveyed  estates  in  Yorkshire  to  Richard 

'        ^        '  Sirettofif    Nathaniel  G<nddj    Thomas  Marriott^   John 

Deed.  Bridges,  Thomas  Nesbitt,  Doctor  Coulion  and  James 

Dissenters.  Winlow,  and  their  heirs,  upon  trust  that  they  should, 

Unitarians,  uder  Lady  Rewley^s  death,  pay  an  annuity  &c.  out 

Charity.  ^^  ^^®  rents,  and  should,  from  time  to  time,  out  of 

the  residuary  rents,  as  well  pay  and  dispose  of  such 

1?  '  I^^'  p  sums  of  money,  yearly  or  otherwise,  to  such  and  so 

testant'Non-  many  poor  and  godly  preachers  for  the  time  being  of 

conformist,  con- 
veyed estates  to  trustees  for  the  benefit  of  such  poor  and  godly 
preachers  for  the  time  bemg  of  Christ^s  Holy  Gospel,  and  for 
such  poor  and  godly  widows  for  the  time  being,  of  poor  and 
godly  preachers  of  Christ's  Holy  Gospel,  as  the  trustees  for  the 
time  being  should  think  fit;  for  promoting  the  preaching  of 
Christ's  Holy  Gospel,  in  such  manner  and  in  such  poor  places  as 
the  trustees  for  the  time  being  should  think  fit ;  for  educating  such 
young  men  designed  for  the  ministry  of  Christ's  Holy  Gospel  as 
the  trustees  for  the  time  bemg  should  approve  and  think  fits  and 
for  relieving  such  godly  persons  in  distress,  being  fit  objects  of 
her  own  and  the  trustees'  charity,  as  the  trustees  for  the  time 
being  should  think  fit.  At  the  date  of  the  deed,  all  religious 
sects  tolerated  by  law  believed  in  the  Trinity,  hat,  in  the  course 
of  time,  the  estates  became  vested  in  trustees,  of  whom  the  majo- 
rity (though  called  Presbyterians)  were  Unitarians^  and  one  was 
a  member  of  the  Church  of  England :  and  they  applied  the  rents 
for  the  benefit  of  Unitarians.  At  the  hearing  of  an  information 
filed  against  the  trustees,  the  Court  held  that  neither  Unitarians 
nor  members  of  the  Church  of  England  were  entitled  to  administer 
or  participate  in  the  benefits  of  the  charity;  and  ordered  the 
trustees  to  be  removed ;  and,  afterwards,  appointed  members  of 
three  different  sects  of  Trinitarian  dissenters,  in  their  place,  tome 
of  whom  were  Independents,  others  Presbyterians  in  connexion 
with  the  Established  Church  of  Scotland,  and  the  rest,  Presbyte- 
rians in  ooonexioD  with  the  Secession  Church  of  that  country. 


l^-^.^     ,,      //<'"^/-^    y^  -^C_ -<2/^5'.  ^/^^,  ^.^^.,  ^  ^^^it^^^^^^c^ 
7^  t^€i^tjg^  j^/^2. 
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Ckrisfn  Holy  Gospel,  and  to  such  poor  and  godly 
widows,  for  the  time  being,  of  poor  and  godly  preachers 
of  Christ's  Holy  Gospel,  at  such  time  and  times^  and 
for  so  long  time  or  times,  and  according  to  such  dis- 
tributions as  the  said  trustees  and  managers  for  the 
time  being  should  think  fit,  and  employ  and  dispose 
of  such  sums  of  money,  and  in  such  manner,  for  the 
encouraging  and  promoting  of  the  preaching  of  Christ* s 
Holy  Gospel,  in  such  poor  places  as  the  trustees  and 
managers  for  the  time  being  should  think  fit :  as  also 
employ  and  dispose  of  such  sums  of  money,  yearly  or 
otherwise,  as  and  for  exhibitions  for  such  or  so  long 
time  or  times,  for  or  towards  educating  of  such  young 
men  designed  for  the  ministry  of  ChrisCs  Holy  Gospel, 
never  exceeding  five  such  young  men  at  one  and  the 
same  time,  as  the  trustees  and  managers  for  the  time 
being  should  approve  and  think  fit.  And,  as  to  the 
surplus  and  remainder  of  the  residuary  rents,  that  the 
trustees  should,  from  time  to  time,  employ  and  dispose 
of  the  same,  in  and  for  the  relieving  of  such  godly  per* 
sons  in  distress,  being  fit  objects  of  Lady  Hewley's  and 
the  trustees*  and  managers*  charity,  as  the  trustees  and 
managers  for  the  time  being  should  think  fit :  provided 
that  the  trustees  and  managers  for  the  time  being, 
should,  in  their  dispositions  and  distributions  of  the 
aforesaid  charities,  have  a  primary  respect  to  such  ob- 
jects thereof  as  aforesaid,  as  were  then,  or  should  after- 
wards be  in  Yorh,  Yorhshire,  or  other  northern  counties 
in  England,  not  excluding  those  in  other  places  and 
counties,  as  the  trustees  and  managers  for  the  time 
being,  firom  time  to  time,  should  think  fit;  and  also 
that,  whatsoever  charitable  dispositions  or  allowances 
by  Lady  Hewley  should  have  been  made  to  persons  or 
places  in  York  or  Yorhshire  immediately  or  shortly 
before  her  death,  should  be  continued  and  paid  out  of 
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1843.         the  said  residuary  rents,  by  the  trustees  and  managera 

for  the  time  being,  until  they  should  see  just  reason  to 

Attobuet-     discontinue  or  alter  the  same.    And  it  was  declared 

that,  from  time  to  time,  as  and  when  any  one  of  the 
Shore.  trustees  for  the  time  being  should  die,  the  survivors  of 
them  should  elect,  in  the  room  of  every  such  deceasing 
trustee,  such  a  person  as  they,  in  their  judgments  and 
consciences,  should  think  fit  and  approve  of,  who  should 
be  a  manager  of  the  trust  estates,  together  and  equally 
with  the  surviving  trustees,  and  have,  equally  with 
them,  the  same  authority,  power,  and  benefit,  respecting 
the  trusts  thereby  declared;  and,  in  case  of  the  death  of 
any  such  elected  manager,  to  elect,  in  the  like  manner, 
in  his  room,  another  like  manager ;  and  that  the  elec* 
tion  of  every  such  manager  for  the  time  being,  should 
be  entered  and  registered  in  some  or  one  of  the  books 
to  be  provided  and  kept  as  therein  mentioned;  and 
that,  after  such  time  as  two  or  three,  at  the  most,  of  the 
trustees  should  have  departed  this  life,  the  survivors  of 
them  should  add  to  themselves,  as  co-trustees  with 
them,  all  and  every  the  manager  and  managers  so 
elected  as  aforesaid,  to  make  up  the  number  of  trustees 
completely  seven  in  the  whole;  and  the  surviving 
trustees  were  thereupon,  by  tlie  advice  of  counsel,  to 
convey  the  trust  estates  to  the  persons  who,  for  the  time 
being,  should  be  such  elected  managers,  and  to  the  sur- 
viving trustees,  so  as  to  complete  the  number  of  seven 
trustees :  and  Lady  Hetoley  reserved,  to  herself,  power 
to  revoke,  by  deed  or  will,  the  uses  and  trusts  thereby 
declared,  and  to  declare  new  uses  or  trusts  of  the  estates. 

By  deeds,  dated  in  April  1707,  Lady  Hewley  con- 
veyed, to  the  same  persons  as  were  trustees  of  the  deeds 
of  January  1704,  a  new  erected  house,  messuage  or 
building,  used  for  a  hospital  or  almshouse  for  poor 


CASES   IN   CHANCERY. 


605 


people^  together  with  other  hereditaments  in  the  city 
and  county  of  Ycrk^  upon  trust  (after  her  death)  to  per- 
mit the  almshouse  or  hospital  to  be^  for  ever,  used  and 
enjoyed  as  a  hospital  or  habitation  for  poor  people,  in 
such  manner  as  the  same  then  was,  or»  at  the  time  of  her 
death,  should  be  used  or  enjoyed,  but  subject  to  such 
orders,  regulations,  powers,  provisoes,  and  appointments 
as  were  thereinafter  referred  to :  and  upon  trust  (after 
the  death  of  Lady  HewUy)  that  the  trustees  and  ma- 
nagers for  the  time  being,  should,  out  of  the  rents  of  the 
residue  of  the  premises,  defray  the  expense  of  repairing 
the  premises,  of  providing  catechisms  for  the  inmates  of 
the  hospital  for  the  time  being,  and  certain  other  charges ; 
and,  upon  trust  that  the  trustees  and  managers  for  the 
time  being  should,  out  of  the  rents  of  the  residue  of  the 
premises,  raise,  yearly  for  ever,  the  sum  of  60/.,  for  the 
maintenance  of  such  poor  people  as  Lady  Hewky, 
during  her  life,  had  or  should  place,  or  which  the  trus- 
tees and  managers  for  the  time  being  should,  from  time 
to  time,  place  in  the  hospital,  in  such  proportions,  at 
such  times,  and  to  such  uses  and  purposes  as  Lady 
Hewley  had,  or,  at  any  time  during  her  life,  should 
appoint  in  writing  under  her  hand,  or  in  any  book,  or 
collection  of  rules  or  orders,  which  then  were,  or  there- 
after should  be  made,  by  Lady  Hewley,  for  the  better 
ordering,  choosing,  and  government  of  the  poor  in  the 
almshouse ;  and  more  particularly  that  the  trustees  and 
managers  for  the  time  being,  should,  from  time  to  time 
after  the  death  of  Lady  Hewley ^  fill  up  and  place  to  the 
number  of  ten  poor  persons,  qualified  according  to  such 
collection  of  rules  and  orders,  in  such  hospital  or  alms- 
bouse,  whereof  nine  were  to  be  always  poor  widows  or 
unmarried  women,  so  long  as  they  should  continue 
such,  being  of  the  age  of  50  years  or  upwards,  and  the 
tenth  person  to  be  a  sober,  discreet,  and  pious  poor 
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man,  who  might  be  fit  to  pray  daily  twice  a  day  (viz. 
every  morning  and  evening)  with  the  rest  of  the  poor 
in  the  almshouse^  if  8uch  a  man  could  conveniently  be 
founds  and,  in  default  thereof,  the  tenth  to  be  a  poor 
woman,  qualified  as  the  other  nine :  and  also  that  the 
trustees  and  managers  for  the  time  being  should  pay, 
to  each  of  the  said  ten  poor  persons,  10  s.  upon  the  first 
day  of  every  month.  And  upon  further  trust  that,  from 
time  to  time,  as  and  when  any  one  of  the  trustees  for 
the  time  being  should  die.  Lady  Hewley,  during  her  life, 
and,  after  her  death,  and  in  default  of  her  nomination 
and  election,  the  survivors  of  the  trustees,  should  elect, 
in  the  room  of  every  such  deceasing  trustee,  such  per- 
son of  reputation  as  they,  in  their  judgments  and  con* 
sciences,  should  think  fit,  who  should  be  a  manager  of 
the  trust  estates  together  and  equally  with  them,  and 
should  have  the  same  authority  and  powers  respecting 
the  trusts  thereby  declared:  and  upon  further  trust, 
that  they,  the  trustees  and  managers  for  the  time  being, 
should,  at  all  times  after  the  death  of  Lady  Hewley, 
observe  the  rules,  orders,  and  directions  and  trusts 
therein  and  in  the  book  of  rules,  orders  and  directions^ 
subscribed  by  Lady  Hewley,  contained ;  and  that  the 
trustees  and  managers  for  the  time  being  should,  after 
the  death  of  Lady  Hewley,  be  the  only  special  visitors 
and  governors  of  the  almshouse  or  hospital,  and  of  all 
the  poor  persons  therem,  and  that  they  should  have  the 
sole  power,  from  time  to  time,  to  govern,  order,  admit 
into,  or  expel  from  the  almshouse,  all  such  poor  perscms 
as  then  were,  or  thereafter  should  be  admitted  into  the 
same;  yet  pursuant  always  to  the  rules,  orders  &c.  in 
the  said  book  contamed.  And  upon  further  trust  that, 
if  any  of  the  trustees  should  be  interrupted  or  disturbed 
in  their  visitation,  rule  or  government  of  the  almshouse 
or  of  the  poor  people  therein,  by  or  by  reason  of  any  civil 
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or  ecclesiastical  or  other  lawful  power  or  authority 
whatsoever,  then  and  so  long  as  such  disturbance  or 
interruption  should  continue,  the  trustees  and  managers 
should  employ  the  60/.  to  such  other  pious  uses  as 
Lady  Hewley  should  appoint,  by  any  writing  signed  by 
her  in  the  presence  of  three  or  more  witnesses,  and,  in 
default  of  such  appointment,  then  to  employ  the  same 
to  such  or  the  like  charitable  uses  as  were  thereinafter 
expressed.  The  residuary  rents  were  then  directed  to 
be  applied  upon  trusts  which  were  a  repetition  of  the 
trusts  of  the  deeds  of  January  1704. 
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Lady  Hewh^,  by  a  writing  under  her  hand  dated  the 
10th  day  of  May  1709,  declared  that  the  management 
of  the  hospital  as  to  the  putting  in  the  poor  upon  any 
vacancy,  should  be  in  the  power  of  Doctor  Coultonj  and 
also  of  T,  Hodgson,  Matthew  JBaycock,  gentleman, 
Samuel  Smith,  Robert  Rhodes,  Martin  JSotham,  mercer, 
and  William  Hotham,  and  such  as  should  be  chosen  to 
succeed  any  of  them  when  they  should  die.  The  rules 
left  by  Lady  Hewley  and  referred  to  by  the  last-men- 
tioned trust  deed,  were  intituled :  ''  A  collection  or  book 
of  rules,  orders,  and  directions  to  be  kept  and  observed 
as  well  by  the  feoffees  or  trustees  of  the  revenues  of  the 
newly  erected  hospital,  almshouse,  or  habitation  for  ten 
poor  people,  built  and  settled  upon  them  by  Dame  Sarah 
Hewley f  of  the  city  of  Yorh,  widow,  for  the  better  go- 
vernment and  ordering  of  the  same,  as  also  by  the  said 
poor  persons  placed  or  to  be  placed  in  the  same."  The 
following  were  among  the  rules  left  by  Lady  Hewley  and 
referred  to  in  the  deed  of  April  1707 :  **  Let  none  of  evil 
fame  or  report  be  admitted  into  the  hospital,  but  such 
as  are  poor  and  piously  disposed  and  of  the  Protestant 
religion.  Let  every  almsbody  be  one  that  can  repeat, 
by  heart,  the  Lord's  Prayer,  the  Creed  and  Ten  Com- 


508 


CASES   IN    CHANCERY. 


*843- 

Attorney- 
Gekerai* 

Shorb. 


mandmentSy  and  Mr.  Edward  Bowleses  Catechism.  Let 
all  the  almspeople^  when  not  disabled  by  weakness^ 
duly  repair  to  some  religious  assembly  of  the  Protestant 
religion,  every  Lord's  day,  forenoon  and  afternoon,  and 
at  other  opportunities,  to  attend  the  ordinances  of  Grod.'* 


It  was  alleged,  and,  at  the  hearing  of  the  cause,  evi- 
dence was  received  that  Lady  Hewley  and  all  the  original 
trustees  of  the  estates  whose  religious  opinions  could  be 
ascertained,  believed  in  the  doctrine  of  the  Trinity,  the 
Atonement  and  original  sin.  In  the  course  of  time,  how- 
ever, the  estates  became  vested  in  trustees,  the  majority 
of  whom,  though  calling  themselves  Presbyterians,  pro- 
fessed Unitarian  opinions ;  and,  a  considerable  portion  of 
the  rents  had  been,  for  some  years,  applied  by  them 
towards  supporting  a  seminary  for  the  education  of  Uni- 
tarian ministers,  and  for  the  benefit  of  poor  preachers 
and  other  persons  of  that  denomination.  In  consequence 
of  which  the  information  was  filed,  at  the  relation  of  cer- 
tain members  of  the  sect  called  Independents  (which  sect 
still  professed  the  doctrines  abovementioned)  against  the 
trustees  and  other  persons  having  the  management  of  the 
charities,  praying,  (amongst  other  things),  for  a  declara- 
tion that  ministers  or  preachers  of  Unitarian  belief  and 
doctrine,  and  their  widows  and  members  of  their  congre- 
gations, or  persons  of  Unitarian  belief  and  doctrine,  were 
not  fit  objects  of  I^ady  Hewlet/'s  charity;  that  exhibitions 
to  any  college  or  school  where  Unitarian  belief  or  doc- 
trine was  taught  or  inculcated,  were  not  fit  exhibitions 
for  promoting  the  educating  of  ministers  of  Christ's  Holy 
Gospel,  within  the  intent  and  meaning  of  Lady  Hewlejf*s 
charities:  that  the  allowance  of  80/.  which  had  been 
made  to  the  Defendant,  Mr.  Wellbeloved^  as  the  preacher 
of  St,  Saviour's  Gate  Chapel  (in  York)  was  an  unfit 
allowance  or  distribution  of  the  charity  funds,  by  reason 
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of  his  not  being  a  godly  preacher  of  Chrisfs  Holy  Oospel, 
within  the  intent  and  meaning  of  Lady  Hewley*%  charity, 
and  by  reason  of  Unitarian  belief  and  doctrine  being 
preached  and  inculcated  in  that  chapel,  and  that  such 
allowance  might  be  wholly  discontinued  in  future ;  and 
that  all  the  objects  of  Lady  Hewley*^  charities  might  be 
decreed,  fairly  and  in  such  manner,  to  participate,  in  the 
charity  funds,  as  she  meant  and  intended ;  and,  in  par* 
ticular,  that  a  fair  and  just  proportion  thereof  might  be 
distributed  to  and  amongst  poor  godly  widows  of  poor 
and  godly  preachers  of  Chrisf  s  Holy  Gospel ;  and  that 
a  fair  and  just  proportion  thereof  might  be  applied  for 
the  encouraging  and  preaching  of  Christ's  Holy  Gospel 
in  poor  places  ;  and  that  the  rules  relating  to  the  alms- 
house, might  be  enforced ;  and  that  it  might  be  declared 
that  such  dissenters  alone  as  were  commonly  called 
Orthodox  Dissenters,  and  as  would  hare  been  within 
the  protection  of  the  Act  of  Toleration  of  the  1st  of  Wil" 
liam  and  Mary  *,  at  the  time  of  the  foundation  of  the 
charities,  and  would  not  have  been  subject  to  the  penal- 
ties of  the  0th  and  10th  of  Will.  3  f,  against  blasphemy, 
could  be  considered  as  coming  within  the  intent  and 
meaning  of  Lady  Hewley,  and  as  entitled  to  participate 
in  the  benefit  of  her  charities,  and  that  the  Defendants, 
the  then  trustees  and  managers  of  the  charities,  or  such 
of  them  as  the  Court  should  think  fit,  might  be  removed, 
and  that  other  trustees  and  managere  might  be  appointed 
in  their  place. 
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The  cause  was  heard  before  the  Vice-chancellor  in 
December  1833;  and,  on  the  23d  of  that  month,  his 
Honor  declared  that  ministers  or  preachers  of  Unitarian 
belief  and  doctrine  and  their  widows  and  members  of 
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their  eongregations  and  persons  of  that  belief  and  doc- 
trine,  were  not  fit  objects  of  and  were  not  entitled  to 
the  benefit  of  the  charities ;  and  it  was  ordered  that 
the  Defendants  should  be  removed  from  being  trustees 
and  managers  of  the  charities,  and  that  the  Master 
should  appoint  proper  persons  in  their  place,  and  approre 
of  a  scheme  for  the  future  application  of  the  chari^ 
fondsi  having  regard  to  the  above  declaration. 

On  the  5th  of  February  1836,  Lord  XyjuKurrf, 
assisted  by  Mr.  Justice  Patteson  and  Mr.  Baron  Aider* 
ion,  affirmed  the  above  decree  (a). 


Two  petitions  were,  afterwards,  presented  by  persons 
not  parties  to  the  cause ;  one  by  the  Rev.  Johti  Park 
and  others,  on  behalf  of  the  whole  body  of  orthodox 
Presbyterian  congregations  composing  the  presbytery 
of  the  nortb-west  of  England ;  the  other,  by  the  Rev. 
Henry  Thomson  and  others,  on  behalf  of  the  united 
Presbyterians  of  Lancashire^  Newcasile  and  Carlisle, 
who  also  were  described  as  orthodox  Presbyterian  dis- 
senters. The  congregations  on  whose  behalf  the  first 
petition  was  presented,  were  in  connexion  with  the 
Established  Church  of  Scotland,  and  the  congr^a- 
Uons  on  whose  behalf  the  second  was  presented, 
were  in  connexion  with  the  Secession  Church  of  that 
country.  Each  petition  stated  that  the  Relators  were 
prosecuting  the  decree  in  the  Master's  office ;  but  that, 
as  the  Master  had  refused  permission,  to  the  Defendants, 
to  attend  the  proceedings  before  him,  such  proceedings 
would  be  conducted  by  the  Relators  only ;  that  the 

(a)  See  ante,  V^ol.  VII.  p.  309,  note.— A  full  report  of  the 
judgments  referred  (o  above,  will  be  found  in  a  work  intituled 
*  Lady  Hftoleys  Charities/  which  was  kindly  lent,  to  the 
Reporter,  by  one  of  the  solicitors  engaged  in  the  cause. 
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Relators  were  dissenters,  belonging  to  the  religious  sect 
called  Independents ;  that  Lady  Hewley  was  not  a  mem- 
ber of  that  sect,  but  was  a  Presbyterian,  and  was  warmly 
attached  to  the  leading  peculiarities  of  internal  polity 
and  discipline  by  which  Presbyterianism  had  been  al- 
ways distinguished  from  Independency ;  that  the  peti- 
tioners differed,  from  the  Church  of  England,  in  points 
of  discipline  only^  and  were  known  by  the  name  of  Or- 
thodox Dissenters ;  that  the  congregations  represented 
by  the  petitioners  were,  as  the  petitioners  submitted, 
entitled  to  be  represented  in  the  new  trust,  many  of  such 
congregations  having,  theretofore,  participated  in  the 
fnnds  of  the  charity ;  that  the  petitioners  conceived  that 
Lady  Bewley,  in  making  the  charitable  dispositions 
mentioned,  had  particularly  in  view  the  interest  of  the 
Presbyterians  in  the  northern  counties  of  England ;  and 
that  the  petitioners  were  desirous  that,  in  the  appoint- 
ment of  trustees  and  the  approval  of  a  scheme  and  the 
other  proceedings  to  be  had  in  pursuance  of  the  decree, 
due  provision  should  be  made  for  representing  and  pro- 
tecting the  interests  of  such  Presbyterians,  and  that,  for 
that  purpose,  a  due  proportion  of  the  trustees  and 
mane^ers  should  be  selected  from  among  dissenters  of 
the  Presbyterian  denomination,  and  that,  in  such  selec- 
tion, some  Scotch  Presbyterian  clergymen  resident  in 
England,  should  be  included.  The  petitioners  prayed 
that  they  might  be  permitted  to  take  part  in  the  pro- 
ceedings before  the  Master^  and  to  propose  a  scheme 
and  submit  the  names  of  persons,  as  trustees,  for  the 
approval  of  the  Master. 


1843. 
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The  petitions  were  heard,  before  Lord  Cottenham,  C. 
in  March  1830;  and,  on  the  10th  of  that  month,  his 
Lordship  ordered  that  the  petitioners  respectively, 
should  be  at  liberty  to  go  in  before  the  MoiUr,  and 
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watch  the  proceedings  under  the  decree,  and  to  propose 
proper  persons  as  trustees  and  sub-trustees  or  managers 
of  the  chanties  and  estates ;  and  that  the  Master  should 
proceed  upon  such  proposals  accordingly  (6).  And  his 
Lordship  reserved  the  consideration  of  the  costs  of  the 
applications  and  of  the  proceedings  to  be  thereupon  had, 
until  after  the  Master  should  have  made  his  report, 
upon  the  understanding  that  there  was,  in  no  event,  to 
be  more  than  one  bill  of  costs,  as  if  one  petition  only 
had  been  presented  and  as  if  one  solicitor  only  for  both 
petitions  attended  the  Master. 

In  August  1836  the  Defendants  appealed,  from  Lord 
Lyndhursfs  judgment,  to  The  House  of  Lords.  The 
appeal  was  argued  in  May  and  June  1839.  In  August 
following,  The  House,  after  taking  the  opinion  of  sevai 
learned  judges  of  the  Courts  of  Common  Law,  upon  six 
questions  (c),  dismissed  the  appeal. 

On  the  IGth  of  December  1837  the  Master  made  his 
report  in  pursuance  of  the  decree ;  and  thereby  certified 
that  he  approved  of  seven  gentlemen,  named  in  the 
report,  as  trustees  of  the  charity  estates;  and  of  seven 
others,  who  also  were  named,  as  sub-trustees  or  mana- 
gers of  the  charity  estates.  All  those  gentlemen  were 
resident  in  England:  four  of  them  were  members  of  a 
Presbyterian  congregation  in  connexion  with  the  Esta- 
blished Church  of  Scotland ;  four  others  were  mem- 
bers of  a  Presbyterian  congregation  in  connexion  with 
the  Secession  Church  of  Scotland ;  and  the  rest  were 
Independents* 

Four  petitions  were  presented,  at  different  times,  after 
the  Master  had  made  his  report ;  two  by  the  Relators, 


(b)  See  I  Myl.  &  Cr.  394.  (c)  See/?oi/,  p.  G15. 
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in  the  name  of  the  AUorney^General;  one  of  which 
prayed  that  the  Master^n  report  might  be  reviewed,  and 
the  other,  that  Lord  Cottenham^s  order  of  the  16th  March 
1836,  might  be  varied  or  discharged.  The  other  two 
petitions  were  presented  by  the  parties  who  had  obtained 
the  last-mentioned  order,  and  prayed  that  the  report 
might  be  confirmed.  Those  four  petitions  came  on  to 
be  heard  before  the  Fioe-CAance/Zor,  the  Lord  Chancellor 
having  directed  that  the  one  which  sought  to  vary  or 
discharge  Lord  Cotienham*B  order,  should  be  heard  by 
his  Honor* 

Mr.  Bethellf  Mr.  Anderdon  and  Mr.  RomiUy  appeared 
in  support  of  the  petitions  presented  by  the  Relators  in 
the  name  of  the  Attomey^General. 

Mr.  Twiss  and  Mr.  Wray  appeared  for  the  Attorney^ 
General  distinct  from  the  Relators,  in  order  to  protect 
the  interests  of  the  charity,  generally. 

Sir  Charles  Wetherell  and  Mr.  Lloyd,  and  Mr.  Swans- 
ton  and  Mr.  Malim  supported  the  petitions  for  confirm- 
ing the  Master' fi  report 

On  the  9th  of  May  1848,  the  Vice-Chancellor  de- 
livered the  following  judgment,  from  which  the  grounds 
on  which  the  Relators  opposed  the  confirmation  of  the 
report,  will  appear. 

The  Vice-Chancellor  :  • 

In  this  case  the  Atiomey-'General,  at  the  relation  of 
Samuel  Shore,  the  younger,  and  others,  by  amended  inform 
mation,  stated  that,  during  the  times  of  the  religious  per^ 
secutions  of  the  English  Presbyterians  and  Independents 
and  other  persons  calling  themselves  godly  dissenters 
from  the  Established  Church,  in  the  time  of  Charles  the 

^  His  Honor  delivered  a  written  judgment,  of  which  the 
above  is  a  copy. 
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Second^  Dame  Sarah  Hewley  stood  forward  as  the  pro- 
tector and  supporter,  in  Yorkshire,  of  the  ejected  minis- 
ters of  St  Bartholomew's  Day  in  1062,  and  of  the 
persons  calling  themselves  *' godly/*  who  were  non- 
conformists, and   who  were  subjected  to  pains  and 
penalties,  in  those  days,  for  their  forms  of  religions 
worship :  that,  by  her  trust  deed  of  1704,  it  was  de^ 
clared  that  the  trustees  and  managers  should,  in  their 
dispositions  and  distributions  of  the   charity,  have  a 
primary  regard  to  such  objects  thereof  as  were  then,  or 
should  afterwards  be  in  York^  Yorhihire,  or  other  northern 
counties  in  England^  not  excluding  those  in  other  places 
and  counties :  that,  in  the  Hospital  deed  of  1707,  she 
directed  the  surplus  rents  of  the  estates  comprised  in 
that  deed,  to  be  distributed  and  disposed  of  to  poor 
godly  preachers  and  their  widows :  that,  up  to  the  day 
of  her  death.  Lady  Hewley  continued  to  be  satisfied 
with  the  persons  whom  she  had  appointed  to  be  trus- 
tees of  her  charities ;  and  that  Richard  Strttton,  the 
trustee  first  named,  was  a  noncomformist     The  in- 
formation also  stated  that   Dr.  Coulton,  the  original 
preacher  at  St.  Saviouf^s  Gate  Chapel,  in  York,  whose 
ministry   Lady  Hewley  attended,  and   who  was  her 
friend  and  spiritual  adviser  and  the  sole  executor  of 
her  will,  is  named  as  another  of  her  original  trustees; 
and  that  the  Rev.  Mr.  Hodgson,  who  is  named  as  a 
manager  of  the  Hospital,  was  one  of  the  attesting  wit- 
nesses to  Sir  John  Hewley^s  will,  and  the  private  chap- 
lain of  Lady  Hewley.    The  information  further  stated, 
that  Lady  Hewley  died  on  the  3d  of  August  1710: 
that  the  dissenters  from  the  Established  Church  within 
the  protection  of  the  Act  of  Toleration  of  William  and 
Mary  at  the  time  of  the  foundation  of  these  charities, 
and  for  whose  sole  benefit  these  charities  were  originally 
intended  and  applied,  who  are  now  commonly  called 


CASES    IN   CHANCERY. 


005 


Orthodox  Dissenters,  are,  therefore,  desirous  to  have  a 
judicial  declaration  as  to  the  proper  mode  of  adminis- 
tering and  disposing  of  these  charities :  that  applica- 
tion had  been  made,  to  the  then  present  trustees,  to 
apply  the  funds  for  the  sole  benefit  and  advantage  of 
the  dissenters  from  the  Established  Church  who  are 
now  commonly  called  Orthodox  Dissenters,  giving  a 
prefei*ence  to  Yorkj  Yorkshire  and  other  northern 
counties  :  that  the  great  body  of  dissenters  distinguished 
in  those  times  by  the  names  of  Presbyterians,  Indepen- 
dents and  Baptists,  differed  among  themselves  solely  on, 
questions  or  articles  of  church  government,  and  as  to 
its  divine  origin  and  power,  and  as  to  forms  and  cere- 
monies ;  and  that,  upon  articles  of  faith  and  the  object 
of  religious  adoration  or  worship,  they  were  all  agreed 
among  themselves  and  with  the  Established  Church. 

One  part  of  the  prayer  was  that  it  might  be  declared 
that  ministers  or  preachers  of  what  is  commonly  called 
Unitarian  belief  and  doctrine,  and  their  widows  and 
members  of  their  congregations,  or  persons  of  what  is 
commonly  called  Unitarian  belief  and  doctrine,  are  not 
fit  objects  of  Dame  Sarah  Hewlet/^s  charities.  That 
part  of  the  prayer,  therefore,  asked  for  an  exclusive  de- 
claration. Another  part  of  the  prayer  was  that  it  might 
be  declared  that  such  dissenters  alone  as  are  now  com- 
monly called  Orthodox  Dissenters,  can  now  be  consi- 
dered as  coming  within  the  intent  and  meaning  of  Lady 
Hewley,  and  as  entitled  to  participate  in  the  benefit  of  her 
charities.  That  part  of  the  prayer,  therefore,  asked  for 
an  inclusive  declaration. 

It  appears,  from  the  full  report  of  the  proceedings  in 
the  House  of  Lords*,  that  Dr.  John  Pye  Smith,  a  wit- 

*  In  the  work  intituled  *  Lady  Hewleifs  Charities,'  men- 
tioned ante  page  600,  note. 
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ness  for  the  Relators,  deposed  that  he  had  no  doubt 
and  did  verily  believe  that  Lady  Hewley,  Dr.  Caulion, 
Mr.  Hotham  and  Richard  StrettoUf  were  Trinitarians, 
and  reputed  to  be  dissenters :  that  he  could  not  affirm 
of  what  denomination  they  were ;  but,  as  a  matter  of 
probability,  he  had  no  doubt  that  they  were  of  the  Pres- 
byterian or  of  the  Congregational  denomination ;  that 
the  ordinary  sense  and  meaning  of  the  term  Presbyte- 
rians or  Presbyterian  Dissenters,  at  or  about  the  time  of 
the  foundation  of  Lady  Hewley*s  charities,  was  a  parti- 
cular class  of  separatists  from  the  Establishment,  who 
differed  from  the  two  other  classes  on  certain  points  of 
external  discipline. 

The  Rev.  Thomas  Scales,  for  the  Relators,  deposed 
that  he  believed  that  Lady  Hewley,  Mr.  Bowles,  Du 
Coulton,  the  Rev.  Mr.  Hotham,  Richard  Strettom, 
Nathaniel  Gould,  Timothy  Hodgson,  Martin  Hotham, 
and  William  Hotham,  were  all  dissenters,  and  that  he 
believed  that  Timothy  Hodgson,  the  Rev.  Mr.  Hotham, 
and  Nathaniel  Gould,  were  of  the  congregational  class, 
and  that  the  rest  were  of  the  class  called  Presbyterians. 
Dr.  Bennett  also  deposed,  that  the  word  or  term  Pres- 
byterian, at  the  time  referred  to,  was  commonly  used  as 
the  name  or  description  of  a  class  or  denomination  of 
English  Protestant  dissenters,  and,  that  they  were  so 
large  and  influential  a  body  as  to  give  a  name  to  all 
dissenters.* 

The  statements  in  the  information  and  the  evidence 
that  I  have  noticed,  all  seem  as  if  made  for  the  direct 
purpose  of  procuring  an  inclusive  declaration  in  the  de- 

*  These  witnesses  deposed  to  the  above  facts,  from  ^  tra- 
dition and  authentic  publications ;''  and  gave  their  opinions, 
derived  from  the  same  sources,  as  to  the  meaning,  in  1704 
and  1707,  of,  *  poor  godly  preachers,  &c«  &c.' 
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cree,  according  to  that  part  of  the  prayer  which  I  have  18^3. 

secondly  mentioned,  that  is,  a  declaration  who  were 
entitled,  and  not  merely  a  declaration  who  were  not 
But  it  is  to  be  observed  that  the  decree  of  the  23d 
December  1833  (the  Vice-Chancellor's  decree),  merely  Shore. 
declared  that  Unitarians  were  not  fit  objects  of  Lady 
Hewley*%  charity,  and  ordered  that  the  Defendant  John 
P.  Heywood  and  all  the  other  Defendants,  including 
Mr.  Palmes f  who  was  a  member  of  the  Church  of  Eng- 
land, should  be  removed  from  being  trustees  or  sub- 
trustees  and  managers  of  the  charities ;  and  that  it 
should  be  referred  to  the  Master  to  appoint  proper  per- 
sons to  be  trustees  and  sub-trustees  or  managers  thereof, 
in  the  room  of  the  Defendants,  and  to  approve  of  a 
proper  scheme  for  the  application  of  the  funds  therein 
mentioned ;  and  reserved  the  consideration  of  all  further 
directions  until  after  the  Master  should  have  made  his 
report. 

My  impres^on,  which  is  confirmed  by  the  recollection 
of  his  Honor  Vice-Chancellor  Knight  Bruce ^  who  was 
second  counsel  for  the  Relators,  is  that  the  declamtion 
was  firamed  in  that  exclusive  form,  because  the  present 
Lord  Chancellor  of  Ireland^  who  led  for  the  Ilelators, 
desired  that  it  should  be  so,  and  that  it  should  not  be 
made  co-extensive  with  the  prayer,  which  asked,  not 
only  an  exclusive  but  an  inclusive  declaration.  How- 
ever the  removal  of  all  the  Defendants  from  the  trustee- 
ship, coupled  with  the  exclusive  declaration,  showed, 
with  reasonable  clearness,  what  the  principle  of  the 
decree  was,  namely,  that  not  merely  unorthodox  dis- 
senters, but  also  members  of  the  Church  of  England, 
should  be  excluded.  It  went  no  further ;  but  entirely 
left  open  the  question  who  should  be  included  ;  which 
question  can  only  be  determined  either  by  a  decree  upon 
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further  directions  in  this  suit,  or  by  a  decree  in  some 
other  suit.  The  decree  was  brought^  by  appeal,  before 
Lord  £yndhurst,  and,  on  the  5th  of  February  1836,  it 
was  affirmed  by  his  Lordship  in  accordance  with  the 
joint  opinion  of  Mr.  Baron  Alderson  and  Mr.  Justice 
Patteson.  It  seems,  on  referring  to  the  printed  account 
of  their  judgments,  that  they  came  to  the  conclusion 
that  the  exclusive  declaration  in  the  decree,  and  the 
removal  of  a  Churchman  as  well  as  Unitarians  from  the 
trusteeship,  was  right;  because  none  could  be  included 
as  partakers  of  the  chanty  except  orthodox  dissenters ; 
and  Lord  Lyndhurst  was  satisfied,  on  the  evidence,  that, 
in  her  religious  faith  and  opinions.  Lady  Hewley  was  a 
Presbyterian. 


On  the  6th  of  March  1B36,  upon  the  petition  of  Mr. 
Park  and  others,  ministers  of  the  presbytery  of  the 
north-west  of  England,  and  the  petition  of  Mr.  TTiomson 
and  others,  ministers  of  congregations  of  presbyterians 
at  Carlisle  and  other  places.  Lord  Cottenkam,  then 
Lard  Chancellor,  ordered  that  the  petitioners,  respec- 
tively, should  be  at  liberty  to  go  in,  before  the  Master, 
and  watch  the  proceedings,  and  propose  proper  persons 
as  trustees  and  sub-trustees  or  managers  of  the  charities 
and  estates  in  the  petitions  mentioned ;  and  reserved 
the  consideration  of  the  costs. 


The  order,  as  far  as  it  goes,  seems  to  indicate  that 
Lord  Cottenham  thought  that  orthodox  English  Pres- 
byterians, might  be  partakers  of  Lady  Hetolejfs  cha- 
rities, or,  at  least,  shows  that  his  Lordship  did  not  think 
that  they  could  not  partake  :  and,  if  we  look  out  of  the 
dry  terms  of  the  order,  to  the  very  words  used  by  his 
Lordship  as  they  appear  in  Mr.  Sutton  Sharpens  note, 
no  doubt  can  be  entertained  of  what  his  Lordship  thought. 
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On  the  16th  of  December  1837,  Lord  Henley,  the  Shom. 
Master,  made  his  report  in  pursuance  of  the  decree. 
Then  followed  the  appeal  to  the  House  of  Lords,  for 
the  purpose  of  deciding  whether  Lord  Lyndhurst  was 
right.  The  House  directed  six  questions  to  be  put  to 
the  learned  Judges.  The  second  was,  what  description 
of  ministers,  congregations  and  poor  persons  are  proper 
objects  of  the  trusts  of  the  deeds  of  1704  and  1707  ?  * 

Seven  of  the  learned  Judges  gave  their  answers  to 
the  House.  One  of  them  thought  that  Unitarians  were 
included.  Another  thought  that  members  of  the  Church 
of  England,  were  included.  Six  thought  that  Unita- 
rians were  to  be  excluded.  But,  with  those  exceptions, 
all  agreed  ;  for  all  seven  thought  all  orthodox  dissenters 
were  to  be  included.  And,  on  the  5th  of  August  1842, 
the  House  of  Lords  affirmed  Lord  Lyndhurst*^  decree 
and  the  decree  of  December  1833 ;  Lord  Brougliam 
being  present,  who  had  partly  heard  the  appeal  from  the 
decree  of  December  1833,  and  who,  according  to  the 
written  report,  concurred  in  what  was  said  by  Lord  Cot- 
ienham,  who  proposed  to  dismiss  the  appeal  with  costs. 

Lord  Cottenham*s  observations,  upon  moving  the  judg- 
ment of  affirmance  in  the  House  of  Lords,t  are  most 
important :  his  Lordship  says :  **  The  intention  of  Lady 

*  The  questions  and  extracts  from  the  answers  to  them, 
are  inserted  postf  615  et  seg : — ^The  answers  to  the  first  ques- 
tion, seem  to  comprise  nearly  the  whole  of  the  law  relating 
to  the  admissibility  of  extrinsic  evidence. 

t  See  posty  639. 
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Htwley  could  only  be  j  udged  of  by  the  language  and 
terms  used  in  the  deeds/'  If  that  is  the  law,  no  cti- 
dence  of  her  feelings  and  preferences  can  be  regarded* 

I  consider  tliat,  from  the  proceedings  in  this  cause,  it 
is  to  be  collected  that  nine  Judges  of  the  common  law, 
the  present  Lord  Chancellor  and  the  two  late  Lord 
Chancellors^  Lord  Brougham  and  Lord  CoUenham,  and 
the  House  of  Lords,  were  of  opinion  that  English 
orthodox  dissenters  may  participate  in  the  benefits  of 
Lady  Hetoley'%  charities. 

But,  whether  it  be  their  opinion  or  not,  it  remains  to 
be  decided,  by  decree,  who  are  the  persons  that  shall 
participate ;  and,  before  that  question  has  been  deter- 
mined, and  while  this  cause  is  in  such  a  state  that  it 
cannot  be  determined,  the  Court  is,  in  effect,  by  the  pe- 
tition supported  by  the  Relators,  of  the  20th  of  Decem- 
ber 1837,  asked  to  determine  it. 

That  petition  asks  that  the  Master*s  report  may  be 
reviewed.  It  was  originally  the  petition  of  the  Relators 
only ;  but,  by  an  order  of  17th  December  1842,  it  was 
amended,  so  as  to  become  the  petition  of  the  Attorney^ 
General  at  the  relation  aforesaid.  The  parties  who  pe- 
titioned Lord  Cottenham  in  March  1836,  also  presented 
petitions  praying  that  the  report  might  be  confirmed. 
Another  petition  was  presented  on  the  17th  of  December 
1842,  in  the  name  of  the  Altomey- General  at  the  rela- 
tion aforesaid,  praying  that  the  order  of  the  16th  of 
March  1836,  might  be  discharged  or  varied  by  adding 
thereto :  ''  that  such  order  is  without  prejudice  to  any 
question  which  may  arise  on  the  Ufaster^s  report  under 
the  same,  or  otherwise  in  any  proceeding  in  the  cause ; 
and  that,  for  the  purposes  aforesaid,  all  necessary  direc- 
tions may  be  given.*' 
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Upon  the  hearing  of  these  four  petitions  the  counsel  1 843. 

for  the  Crown  *  appeared  and  insisted  that  the  Master*s 
finding  was  right,  and  that  the  order  of  the  16th  of 
March  1836,  ought  not  to  be  discharged.  It  appeared, 
in  the  course  of  the  discussion,  that  the  order  of  the  10th  Shore. 
of  March  1836  {Lard  Coitenham*Q  order),  though  it  is 
not  in  form  expressly  said  to  be  made  by  the  consent 
of  the  counsel  for  the  Crown,  yet,  in  fact,  was  virtually 
so  made ;  and  it  was  agreed,  by  all  the  counsel  for  the 
Crown,  the  Relators  and  the  other  petitioners,  that  any 
order  which  I  should  make,  on  the  petitions,  for  or  against 
the  report,  should  be  prefaced  with  this  statement, 
which  I  wrote  out  with  my  own  hand  : ''  The  counsel  for 
the  Crown  desiring  that  the  Atlorney-QeneraVs  petition 
in  this  cause,  should  be  heard  upon  the  merits  stated 
in  it,  in  the  same  manner  as  if  the  order  of  the  16th  of 
March  1836  had  been  made  upon  the  Attorney -Gene'- 
rar»  consenting  that  the  petitioners  named  in  that  order 
should  be  at  liberty  to  go  in  before  the  Master,  without 
admitting  their  right  so  to  do."  It  appears  to  me, 
therefore,  that  the  order  of  the  16th  of  March  1836, 
cannot  be  set  aside  for  want  of  form. 

The  Master  has  approved  of  Joshua  Wilson,  esq., 
of  Highhurjf  Place,  Middlesex,  and  a  member  of  the 
Inner  Temple,  John  Clapham,  of  Leeds,  esq.,  Joseph 
Hodgson,  of  Woodlands,  near  Halifax,  esq.,  Thomas 
Lonsdale,  of  the  city  of  Carlisle,  esq.,  Robert  Barbour, 
of  Manchester,  esq.,  James  Finlay,  of  Newcastle-upon- 
Tyne,  esq.,  and  James  Ross,  of  the  city  of  Carlisle,  esq., 
to  be  trustees :  and  of  the  Rev.  James  Parsons,  of  tlie 
city  of  York,  a  member  of  the  congregational  church 
there,  Mr.  James  Pigot  Pritchett,  of  the  city  of  York, 
architect  and  surveyor,  James  Bowden,  of  Kingston- 
vpon-IJull,  merchant,  the  Rev.  IJugh  Ralph,  of  Livcr- 

•  Mr.  Twiss  and  Mr.  Jl^ray. 
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pool,  LL.  D.^  the  Rev.  Charles  TkotMon,  of  the  .trough 
of  TynemotUh,   North   Shields,  Mr.    Thomas  Fair,  of 
Frenckfield,  in  Cumberland,  gentleman^  and  the  Rev. 
James  Pringle,  of  Clavering  Place  Chapel,  in  Newcastle 
aforesaid,  to  be  sub-trustees  or  managers. 

The  questions  upon  the  four  petitions  were  argued  at 
great  length,  and  with  great  ability.     But  it  struck  me, 
at  the  time,  that  the  real  question  before  the  Court, 
namely,  whether  proper  persons  had  been  named  as 
trustees  and  managera,  was,  in  a  great  degree,  over- 
looked and  confounded  with  another,  namely,  who  are 
the  persons  entitled  to  participate  in  the  benefit  of  the 
trusts  ?  And  I  therefore  thought  it  right,  before  I  decided 
the  real  question,  to  read  over  the  pleadings  and  orders 
made  in  the  cause,  as  well  as  the  various  historical  and 
other  authorities  referred  to  by  the  Relators'  counsel, 
and  supplied  by  the  Relators,  and  all  the  affidavits. 
And,  having  done  so,  I  am  of  opinion  that  the  Master*s 
report  is  right,  and  ought  to  be  confirmed  :  and,  for 
this  reason  most  especially,  that,  unless  it  is  confirmed, 
I  do  not  see  how  the  question,  who  shall  participate  in 
the  charities,  can  be  decided.    If  the  report  be  con- 
firmed and  the  trustees  disagree,  then  it  will  be  com- 
petent, to  the  Relators,  to  bring  the  new  trustees  before 
the  Court,  as  defendants  in  this  or  some  other  suit,  and 
have  the  questions  raised   on  the  affidavits,  decided. 
But,  as  the  cause  stands  at  present,  the  former  trustees, 
who  are  the  only  Defendants,  have  no  interest  in  raising 
any  question. 

As  both  sets  of  petitioners  under  Lord  Cotienham*s 
order,  ask  to  have  the  report  confirmed,  it  is  useless  to 
consider  the  objections  which,  in  the  affidavits,  they 
have  made  to  each  other,  or  which  they  have  made  to 
the  Relators. 
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The  Relators  object  to  Messrs.  Ross2Jkd  Finlay  being 
appointed  trustees,  and  to  Messrs.  Fair  and  Pringle 
being  appointed  sub-trustees  or  managers,  because  they, 
as  the  Relators  state,  are  members  of  the  Secession 
Church  of  Scotland ;  and  to  MessrsrLonsdale  and  Bar" 
hour  being  appointed  trustees,  and  to  Messrs.  Ralph  and 
Thomson  being  appointed  sub-trustees  or  managers, 
because  they,  as  the  Relators  also  state,  are  members  of 
the  Church  of  Scotland.  Suppose  they  are ;  the  decree 
has  not  said  that  they  ought  not  to  be  trustees,  though 
it  has»  in  effect,  said  a  Unitarian  dissenter  or  a  Church 
of  England  man,  ought  not  to  be  a  trustee.  But,  upon 
the  affidavits,  I  do  not  understand  that  Messrs.  Ross 
and  others  are  members  of  the  Secession  Church  of 
Scotland;  or  that  Messrs.  Lonsdale  and  others  are 
members  of  the  Established  Church  of  Scotland. 


1843- 

Attohnet- 
Genbral 

V. 

Shore« 


It  is  clear,  upon  the  affidavits,  that,  in  Lady  Hewley's 
lifetime,  there  were  congregations  of  Presbyterians  in 
many  places  in  the  northern  counties;  for  instance, 
Whitehaven,  Tynemouth,  Alnwich,  Long  CramUngton, 
Lewich  Etal,  Morpeth,  Penrith,  Great  Salheld,  Plump- 
ton,  Penruddock  and  Carlisle;  and,  from  them,  have 
sprung  up  Presbyterians,  some  of  whom  are  in  amity 
with  the  Established  Church  of  Scotland,  and  some 
with  the  Secession  Church  or  the  Relief  Church,  In 
some  of  the  congregations,  there  are  some  natives  of 
Scotland,  but  they  are  few  in  proportion.  Some  of 
those  congregations  consist,  wholly,  of  natives  of  £71^- 
land.  English  Presbyterians  do  not  cease  to  be  English 
Presbyterians,  merely  because  they  are  in  amity  with 
the  Established  Church  of  Scotland  or  with  the  Seces- 
sion or  Relief  Church.  Presbyterians,  in  the  north  of 
England,  of  congregations  of  both  kinds,  that  is,  in 
amity  with  the  Secession  Church  and  the  Established 
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Church  of  Scotland^  have  actually  participated  in  the 
benefit  of  Lady  Hewky*s  charities.  Of  the  orthodoxy 
of  both  sets  of  Presbyterians,  there  is  no  doubt  There 
are  many  passages  in  the  aflSdavits,  from  which  it  ap- 
pears that  they  hold  the  Westminster  Confession,  which 
substantially  agrees  with  the  Articles  of  the  Church  of 
England.  And  I  see  no  reason  why  gentlemen  belong- 
ing to  those  congregations,  or  the  ministers  of  them, 
though  Scotch  by  birth  yet  resident  in  England,  should 
not  be  trustees. 


Objections  made  in  respect  of  distance  from  York,  or 
of  being  engaged  in  business,  apply  to  the  Relators' 
trustees  as  well  as  to  the  others,  and  have  nothing 
substantial  in  them. 


The  Relators  object  that  the  report  makes  two  out  of 
each  set  of  Presbyterians,  trustees,  and  only  three  from 
the  Independents.  I  do  not  see  how  the  Master  could 
well  have  done  otherwise.  The  number  seven  could 
not  be  divided  in  proportion  to  the  numbers  of  churches 
of  the  different  parties,  or  to  the  numbers  of  individuals 
composing  their  churches.  If  four  Independents  were 
appointed,  they  would  have  a  majority  of  the  whole 
number.  The  numbers  adopted  give  a  preponderance 
to  the  larger  body,  over  each  of  the  two  others,  but  not 
an  absolute  majority  of  the  whole ;  and,  in  that  respect 
I  think  the  Master  right. 

The  real  objection,  so  strongly  urged  by  the  Relators 
against  the  other  petitioners,  namely,  that  persons  such 
as  modem  Independents  are  the  only  persons  that  Lady 
Hewky  intended  to  participate  in  her  charity,  cannot,  in 
my  opinion,  be  decided  upon  these  petitions.  But  it  is 
very  fit  that  there  should  be  some  persons  before  the 
Court  Ukely  to  argue  the  question  fairly  with  the  Re- 
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lators,  which  must  be  judicially  decided  upon  the  words 
of  Lady  Hewley's  deeds,  and  not  by  conjectures  as  to 
her  private  opinions. 

What  Lady  Hewley  personally  or  privately  did  feel 
or  think,  or  what,  if  she  were  now  alive,  she  would  feel 
or  think  upon  the  questions  discussed  before  me,  it  may 
be  difficult  to  say.  But,  considering  her  piety  and  be- 
nevolence, it  is  probable  that  she,  though  an  English 
Presbyterian,  would  have  approved  of  the  exertions 
which  the  Established  Church  of  Scotland,  more  ri- 
gidly presbyterian,  has  recently  made  in  favour  of  the 
Jews,  and  would  have  been  delighted  to  ponder  upon 
the  details  of  that  interesting  narrative  which  has  lately 
been  published  by  Messrs.  Bonar  k  McCkeyne,  two  of 
the  missionaries  from  that  church. 


1843. 


Attorney- 
General 

Shore. 


With  respect  to  the  petitions  of  Park  and  others  and 
Thomson  and  others,  and  the  amended  petition  of  the 
Attomey^Generalj  the  order  must  be  to  confirm  the  re- 
port, and  to  give  all  parties  their  costs  out  of  the  estate ; 
Messrs.  Park  and  others  and  Thomson  and  others  having 
but  one  set  of  costs,  according  to  Lord  Cotienham's 
order.  As  to  the  petition  of  17th  December  1842,  no 
order  is  to  be  made  upon  it,  except  to  give  all  parties 
their  costs  out  of  the  estate  in  the  same  manner.  One 
order  may  be  made  upon  all  four  petitions,  but  it  must 
be  prefaced  with  the  statement  that  I  have  mentioned. 


The  following  are  the  questions  which  arc  stated,  ante, 
page  609,  to  have  been  propounded,  to  the  learned  Judges, 
by  the  House  of  Lords. 

First — ^Whether  the  extrinsic  evidence  adduced  in  this 
cause,  or  what  part  of  it,  is  admissible  for  the  purpose  of  de« 
termining  who  are  entitled,  under  the  terms  '*  Godiv  Preach- 
ers of  Christ's  Holy  Gospel,"  "  Godly  Persons,*^  and  the 


610 


CASES   IN    CHANCERY. 


1843. 

Attorney- 
General 

Shore. 


^^ 


i^^ 


/;^,  -  c^'V*^ 


••»y 


t>  »  (.'tW*. 


17 


^ir^'J 


Other  descriDtions  contained  in  the  deeds  of  1704  and  1707, 
to  the  benent  of  Lady  Heroley*^  bounty  ? 
^  Secondly — If  such  evidence  be  admissible,  what  descrip- 
tion of  ministers,  congregations  and  poor  penons,  are  proper 
objects  of  the  trusts  of  those  deeds  respectively  ? 

Thirdly — Whether,  in  putting  a  construction  upon  the 
deed  of  1704,  any  and  which  of  ue  provisions  of  the  deed  of 
1707,  may  be  referred  to  ? 

Fourthly — Whether,  upon  the  true  construction  of  the 
deed  of  1704,  ministers  or  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  and  their  widows  ami 
members  of  their  congregations,  and  persons  of  what  are 
commonly  called  Unitarian  belief  and  doctrine,  are  excluded 
from  being  objects  of  the  charities  of  that  deed  ? 

Fifthly — The  same  question  as  to  tlie  deed  of  1707? 
And, 

Sixthly— Whether  such  ministers,  preachers,  widows  and 
persons  are,  in  the  present  state  of  the  law,  incapable  of 
partaking  of  such  charities,  or  any  and  which  of  them? 


1842: 
10th  May. 

V V ' 

Deed, 

Carutruction. 

Extrintic 

evidence. 

Evidence. 


Opinions  deli- 
vered, by  the 
Judges,  to  The 
House  of  Lords, 


All  the  learned  Judges  answered  the  sixth  question  in 
the  negative. 

The  following  are  extracts  from  their  opinions  upon  die 
other  questions.* 

Mr.  Justice  Maule, — ^The  evidence  which  is  the  subject 
of  this  (the  first)  question,  may  be  arranged  in  two  classes. 
First,  that  offered  in  order  to  prove  the  belief  of  Lady 
Hemley  with  respect  to  certain  points  of  theology :  Secondly, 
evidence  of  the  opinion  of  witnesses  as  to  the  meaning  of 
certain  words;  some  being  words  used  in  the  deeds  and 
some  not.  I  think  that  none  of  this  evidence  is  admissible 
for  the  purpose  mentioned  in  the  question.    With  respect 


as  to  the  admissi-   to  the  nrst  class :   if  the  most  perfect  certainty  could  be 
bility  of  extrinsic    obtained  with  regard  to   Lady   Hewlet/B   belie 


evidence,  for  the 
purpose  of  deter- 
mining who  were 
eutitira  to  the 
benefit  of  a  cha- 
rity founded,  by 
Lady  Henley^  in 


gard  to  Lady  Hemletf^  belief  on  the 
points  in  question,  it  ought  not  to  influence  the  con- 
struction to   be   put   on  bnguage  in   which   she  makes 


*  The  opinions  were  delivered  at  considerable  length ;  and  occu- 
pied 32  printed  folio  pages  j  but,  as  they  related  to  difficult  and 
intportant  points,  and,  as  there  are  several  other  charities  similarly 
1  THd.  f  K  >  circumstanced  to  Lady  HewUy's  (as  to  some  of  which  suits  are  about 
1704,  tor  the  be-  j^  \^^  instiluted),  it  was  deemed  advisable  not  to  omit  them.  Some 
nehtot  poor  and  p^^g  4,^^^  jj^g^  taken  to  condense  their  contents,  faithfully, 
godly  preachers,  '' 

for  the  time  beine,  of  Christ's  Holy  Gospel,'  <  godly  persons  in  distress, 
being  fit  objects  ofthe  foundress's  and  the  trustees'  bounty,  &c. ;'  and  as  to 
who  were  the  proper  objects  of  the  charity,  supposing  the  evidence  to  be 
admissible;  whether  Unitarians  were  excluded,  and  whether  a  deed  of  1707, 
between  the  same  parties,  and  containing  the  same  and  other  charitable  pur^ 
poses,  could  be  referred  to  for  the  purpose  of  construing  the  deed  of  1704. 
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no  reference  to  her  opinions  or  belief.  But,  even  if 
the  belief  of  this  lady  were  the  proper  subject  of  eyidence, 
much,  if  not  all,  the  evidence  adduced  onght  not  to  be 
admitted,  as  not  being  fit  for  the  purpose  of  proving  it ; 
for  example,  the  extracts  from  Lady  ITeivleifs  will  and 
from  Dr.  CouUon^B  will,  and  from  his  funeral  sermon.* 
The  other  class  of  evidence  adduced  for  the  purpose  men- 
tioned in  the  first  question,  is  the  evidence  ot  the  opinions 
of  persons  describing  themselves  as  conversant  with  the 
history  and  language  of  the  time  when  the  deeds  were 
executed.  If  the  evidence  in  Question  were  admissible,  it 
would  follow  that,  in  a  court  or  common  law,  the  construc- 
tion of  deeds  would  belefl  to  the  jury;  for  inferences  to  be 
drawn  from  evidence,  are  for  the  jury  and  not  for  the  Court. 
When  the  meaning  of  the  words  of  a  written  instrument  in 
the  English  language,  is  the  subject  of  controversy,  histori- 
cal and  other  works  may,  with  propriety,  be  referred  to  in 
the  argument  addressed,  by  the  bar,  to  the  Court,  as  was 
done,  largely  in  the  present  case.  In  this  way  the  Court, 
judging  K>r  itself  of  tne  weight  of  the  authorities  cited,  is  as 
ikely  to  arrive  at  a  just  conclusion,  as  it  would  be  by  the 
assistance  of  witnesses,  though  they  should  respectively 
depose,  each  of  them,  to  his  own  knowledge  of  history  and 
theology. 

As  to  the  second  question :— Having,  in  answer  to  the 
first  Question,  stated  my  opinion  that  the  belief  of  Lady 
Herotey  is  not  material,  it  follows  that  the  supposition  of  its 
admission  will  not,  in  my  opinion,  affect  the  answer  to  this 
question.  The  other  class  of  evidence,  the  opinion  of  the 
witnesses  as  to  the  meaning  of  certain  words,  being  to  be 
rejected,  not  because  it  goes  to  show  what  is  not  material, 
but  because  it  is  not  a  proper  mode  of  proving  what  is 
material,  might,  if  its  weignt  and  quality  were  sufficient, 
have  an  effect  on  the  construction  of  the  deeds  and  on  the 
answer  to  this  question :  but  it  wholly  fails  to  lead  my  mind 
to  any  different  conclusion  from  mat  at  which  I  have 
arrived  by  considering  the  words  of  the  deeds  with  the 
assistance  of  the  ai^nments  and  authorities  furnished  in  the 
discussion  at  the  bar. 

In  my  opinion,  the  ministers  who  are  proper  objects  of  the 
trusts  of  tne  deeds  of  1704  and  of  the  residuary  trusts  of 
that  of  1707,  are  those  of  all  sects  of  Protestant  non-con- 
formists tolerated  by  the  law  for  the  time  being ;  that  the 
congregations  to  be  benefited  under  the  trust  for  promoting 
the  preaching  of  the  Oospel  in  the  deed  of  1704  and  the 
residuary  trusts  in  that  of  1707,  are  congregations  of  the  same 
sects;  and  the  poor  persons  who  are  proper  objects  of  the 

*  These  wills,  and  also  Sir  John  Hewky*s  and  Dr.  CcuUon*s  sermon 
(preached  at  Lady  Hewley*%  funeral),  contained  passages  showing  thnt 
the  parties  believed  in  the  Trinity,  the  Atonement,  and  original  sin. 


1843- 
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Shore. 


618  CASES   IN  CHANCERY. 

1843.  residuary  trusty  in  the  deed  of  1704,  ^ibr  ^odly  persons  in 

*        V        ^      distress,    are  all  poor  persons,  whatever,  belonging  to  reU- 

Attorkey-      P^***  of  which  the  worship  of  the  true  God  is  the  object; 

*      and  that  the  poor  women  and  men  who  are  proper  objects  <^ 

ijrENERAL       fj^^  trosts  relating  to  the  almshouse,  in  the  deed  of  1707,  arc 

V.  Protestant,  poor  persons,  whether  non-conformists  or  con- 

SiiOB  £•         forming  to  the  Church  of  England. 

With  respect  to  the  ministers   and  congregations  in- 
tended, who  they  are,  depends  on  the  meaning  of  the  words, 
'preachers  of  tiie  Gospel,'  &nd  '  preadiing  the  Gk>6pel'; 
and,  though  those  expressions  may,  in  a  large  sense,  com- 
prehend the  ministers  and  seryioes  of  the  Established  Church, 
they  are  not,  according  to  their  common  use  both  at  preseut 
ana  at  the  date  of  the  deeds  in  question,  to  be  so  understood, 
but  are  ordinarily  taken  to  mean  Protestant  non-conform- 
ists.   The  trust  for  godly  pertons  in  distress  being  fit  objects, 
&c.  seems  to  be  intended  to  giye  the  trustees,  in  we  adminis- 
tration of  so  much  of  the  funds  as  should  remain  after  the 
special  objects  had  been  fulfilled,  a  discretion  to  ^ply  it  to 
tne  relief  of  all  such  distressed  persons  as  should  appear  to 
them  deserying,  and  to  be  worshippers  of  the  true  God,  aud 
not  Hying  in  wilful  neglect  or  defiance  of  his  laws.    The 
objects  of  the  trust  relating  to  the  almshouse,  are  so  defined 
by  the  rules  and  orders  rererred  to  in  the  deed  of  1707,  as  to 
leaye  no  doubt  on  my  mind  that  all  Protestants,  wh^er 
conforming  or  not  to  the  Established  Church,  are  included. 
I  do  not  think  the  deed  can  properly  be  considered  as 
confining  the  trusts  to  objects  which  were  lawful  at  the 
time  of  me  deed.    There  is  no  such  restriction  expressed, 
nor  is  there  any  ground  for  implying  it :  nothing  indeed,  to 
my  mind,  appears  more  improbable  than  an  intention  that, 
whateyer  alterations  might  take  place  in  the  law  by  increas- 
ing or  diminishing  the  amount  of  toleration,  the  trusts  were 
to  be  administerea  as  if  the  law  existing  at  the  time  of  the 
deed,  had  remained  nnyaried.    Such  alterations  had  recently 
happened,  and  were  likely  to  happen  again ;  and,  if  this  haa 
been  intended,  it  could  easily  naye  been  said.    It  is  not 
said :  on  the  contrary,  the  repeated  expression :  **  for  the 
time  being,"  seems  to  point  out,  expressly,  to  the  trustees  that 
they  are  to  look  to  what  may  be  lawiuiiy  done  at  the  time 
it  is  done. 

The  third  question  is  &c.  &c. — I  am  of  opinion  that,  in 
putting  a  construction  on  the  deed  of  1704,  none  of  the  pro- 
visions of  the  deed  of  1707,  may  be  referred  to.  If  the  deed 
of  1707  referred  to  or  mentioned  that  of  1704,  and  contained 
any  declaration  of  the  sense  in  which  Lady  Hewktf  under- 
stood the  deed  of  1704,  it  would  only  amount  to  a  declara- 
tion of  the  meaning  in  which,  in  1707,  she  understood  the 
deed  of  1704,  and  would  not,  eyen  then,  be  admissible. 
But,  in  fact,  the  deed  of  1707  does  not  refer  to  that  of 
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1704,  andy  therefore,  it  could  be  only  admissible  on  ^rrounds 
which  would  admit  any  thing  that  Lady  Henoley  said  or  did 
at  any  time  after  the  first  de^. 

^  The  fourth  onestioii  is  &c.  fcc.    The  fifth  is  the  same  ques- 
tion as  to  the  aeed  of  1707. 

I  am  of  opinion  that  the  nvnisters  and  preachers,  widows, 
members  of  congregations,  and  persons  mentioned  in  these 
questions,  are  not  excluded  firom  being  objects  of  the  chari- 
ties mentioned  in  die  questions.  It  appears  to  me  that,  if 
such  exclusion  were  intended,  it  would  nave  been  expressed, 
as  it  is  in  the  Toleration  Act  (1  W.  tc  M.  c.  18),  and  that 
the  reasons  which  have  been  suggested  for  implying  it, 
whoOy  fail.  These  reasons  are,  principally,  that  the  terms 
^  godjy"  and  ^  Grospel''  were  not  applied  to  persons  of  the 
sentiments  in  question ;  that,  at  the  time  of  the  deeds,  it 
was  nnlawfiil  and  liable  to  penalty  to  preach  such  doctrines ; 
and,  chiefly,  that  tibe  Unitarian  doctrines  are  repugnant  to 
the  essence  of  Christianity,  and,  consequently,  that  those 
who  hold  them  oould  not  be  comprehended  within  any 
charity  for  Christian  purposes.  But  it  seems  to  me,  that  all 
those  may  be  said,  and  according  to  the  common  use  of 
language,  are  said  to  preach  the  Gospel,  who  profess  the 
name  of  Christ,  and  preach  a  religion  avowedly  founded  on 
the  Scripture ;  that  ^  ffodly''  is  to  be  considered  as  having 
the  sense  mentioned  in  ue  answer  to  the  second  question.  The 
circumstance  of  the  preaching  of  these  doctrines  being  un- 
lawftil  at  the  time  of  the  deed,  is,  I  think,  in  itself  quite 
immaterial,  unless  it  can  be  supposed  that  those  who  framed 
the  deed,  intended  that  the  trustees  should  be  regulated, 
not  bjy  the  law  for  the  time  beine,  but  by  that  in  force  at 
the  tmie  the  deeds  were  executea :  a  supposition  contrary, 
as  it  seems  to  me,  to  every  probability  arisinj^  from  toe 
language  of  the  deeds  and  the  history  of  the  Elw.  With 
regard  to  the  amount  of  error  of  the  Unitarian  doctrines 
excluding  those  who  preach  and  profess  them*  I  cannot 
think  that  temporal  courts  can  conveniently  entertain  the 
question  of  more  or  less  of  theological  error.  I  think  that 
tnose  who  framed  the  deeds,  endeavoured,  and,  on  a  true 
construction,  successfidly  endeavoured  to  exclude  such  an 
inquiry;  my  opinion  being,  first,  that,  according  to  the 
use  of  the  words  under  consideration  in  the  deeds  in  ques- 
tion, they  are  not  exclusive  of  any  class  of  Christian,  Pro- 
testant non-conformists,  and  that  Unitarians  are  commonly, 
and  always  have  been  considered  as  forming  a  part  of  the 
Christian  conmiunity. 

Mr.  Justice  ErsUne^  in  answer  to  the  first  question,  said 
that  no  part  of  the  evidence  adduced  in  the  cause,  wai 
admissible  for  the  purpose  mentioned  iu  that  question ;  but 
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that  it  was  for  The  House  to  determine,  by  reference  to  lu8« 
tory  and  to  the  public  writings  of  known  contemporarj 
authors,  what  was  the  pense  in  which  the  terms  to  which  the 
Question  related,  were  generally  used  and  understood  at  the 
aate  of  the  deeds  of  1707  and  1704. 

In  answer  to  the  second  question,  he  said  that,  in  his  opi- 
nion, all  descriptions  of  Protestant  ministers,  congregations, 
and  poor  persons,  whether  churchmen  or  dissenters,  were 
objects  oftne  trusts  of  the  deeds,  except  those  who  professed, 
or  (being  preachers)  purposely  or  systematically  suppressed 
in  their  preaching,  any  aoctnnes  at  yariance  with  the  doc- 
trines then  generslly  received  and  understood  as  fundamental 
and  essential  doctnnes  of  the  Gospel. 

He  answered  the  third  question,  in  the  negative.  With 
respect  to  the  fourth  and  fifth  questions,  he  said  that  his 
answer  to  them  had  been  given,  in  effect,  in  his  answer  to 
the  first  and  second.  He  added  that  the  words  in  the  deeds, 
were  not  '*  preachers  of  Christ's  Holy  Gospel  for  the  time 
being,**  but  **  preachers  for  tlie  time  being  of  Christ's  Holy 
Gospel,"  that  is,  preachers  at  the  time  of  their  selection 
as  toe  objects  of  the  trust :  and,  as  he  did  not  ccmsider 
that  Unitarians  were  excluded  merely  by  their  incapacity, 
at  the  time,  to  take  the  benefit  of  the  trusts ;  so  he  did  not 
consider  that  the  removal  of  their  incapacity,  brought  them 
within  the  purview  of  the  deeds. 

Mr.  Justice  Coleridge: — It  seems  to  me  that  the  will  of 
Sir  John  Henoley  and  Dr.  CouUoh'b  funeral  sermon,  were, 
in  strictness,  admissible :  not  as  declarations,  by  them,  either 
of  what  Lady  Hewley  was  or  they  were ;  but  as  acts,  done 
by  them,  showing  what  they  were  with  whom  she  lived  in 
most  confidence,  and  her  bel(Miging  to  whose  class  of  reli- 
gionists  may  be  fairly  presumed.  1,  therefore,  answer  your 
Lordship's  first  question  by  saying  that,  in  my  opinion,  the 
extrinsic  evidence  was  admissible  for  the  purpose  of  deter- 
mining who  are  entitled,  under  the  terms  statea  in  that  ques- 
tion, to  the  benefit  of  Lady  Hemley^%  Charity.  Of  course, 
I  must  be  understood  as  speaking  of  the  evidence  in  classes, 
and  in  its  more  important  details.  I  do  not  undertake  to 
say  there  may  not  be  some  unimportant  particulars,  in  the 
large  mass  received,  that  may  not  fall  in  with  the  pnn- 
cipTes  on  which  I  think  the  general  body  admissible.  I  may 
mention,  as  instances,  such  sentences  as  are  to  be  found  here 
and  there  in  the  depositions  of  witnesses  speakingmerely  of 
belief,  founded  on  tradition  and  report,  of  the  Trinitarian 
opinions  of  Lady  Hetoleu. 

The  same  learned  Jud^e,  in  answer  to  the  second,  fourth, 
and  fifth  questions,  said  that  none  but  Protestant,  Trinitarian 
dissenters  were  proper  objects  of  any  of  the  trusts,  except  the 
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trust  for  poor  godly  persons  in  distress,  which,  he  thought, 
included  members  of  the  Established  Church  and  Unitarians 
as  well. 

His  answer  to  the  third  question  (which  he  gave,  inci- 
dentally, in  answering  the  first)  was,  that  the  deed  of  1707 
might  be  referred  to,  for  the  purpose  of  showing  that  Lady 
HemUy  was  one  of  a  large  class  by  whom  certain  words, 
used  in  the  deed  of  1704,  were  commonly  used  in  a  narti- 
cular  flense^  the  words,  by  the  hypothesis,  being  capable  of 
that  meaning. 

Mr.  Justice  WiUianu  said  that  the  words,  '*  pious  and 
godly  preachers  of  Christ's  Holy  Gospel,"  &c.  were  so  gene- 
ral and  extetisive  that  they  raised  a  doubt,  in  his  mind, 
whether  Lady  Herolev  did  not  use  them  in  a  limited  sense ; 
and  that,  therefore,  tne  evidence  was  admissible  in  order  to 
show  the  gtatus  of  Lady  Hemkp^  as  to  religious  opinions, 
and  therefore  to  lead  to  some  inference  as  to  the  sense  in 
which  she  employed  the  indefinite  and  ambiguous  words  in 
the  deed  of  1704 ;  and  that  the  deed  of  1707  might  be  re- 
ferred to  for  the  purpose  of  putting  a  construction  on  the 
deed  of  1704  ;  that  non-conformist  ministers,  to  whom  the 
description  of  ^'  godly  preachers  of  Christ's  Holy  Gk>spel," 
could  be  properly  applied,  and  persons  of  their  persuasion, 
were  the  proper  objects  of  the  trusts  of  the  deeds ;  and  that 
Unitarians  were  excluded  from  being  objects  of  those  trusts. 

Mr.  Baron  CTiinM;^:— In  answering  the  questions  pro- 
pounded by  your  Lordships,  I  will  take  together  the  first 
and  second.  Although  the  term  *'  godly"  is  too  plain  to 
be  misunderstood,  yet  the  phraseology  employed  in  describ- 
ing the  first  and  principal  object  of  tlie  founder's  bounty, 
^  poor  and  godly  preacners  of  Christ's  Holy  Gospel,"  ap- 
p^rs  to  me  not  to  be,  at  the  present  time,  in  that  general 
use  which  enables  tlie  reader  of  the  deed  to  ascertain,  with 
precision,  the  sense  and  meaning  of  the  founder,  except  as  it 
may  be  collected  from  the  state  of  the  law  at  that  time ; 
which  is  another  consideration.  If  the  founder  was  con- 
nected with  a  religious  party  by  which  this  phraseology  was 
employed  in  a  certain  sense,  I  think  that  it  is  admissible  to 
inquire  what  was  that  party,  and  in  what  sense  they  used 
this  phraseology ;  and,  if  it  can  be  ascertained  in  what  par- 
ticular sense  the  term  '*  godly  preachers  of  Christ's  Holy 
Gospel,"  was  used,  that  may  assbt  in  ascertaining  the  mean- 
ing of  the  term  ^'  godly,"  in  other  parts  of  the  deeds.  There 
are  parts  of  these  c&eds,  and  of  the  rules  and  regulations  for 
the  hospital,  from  which,  I  think,  it  may  be  inferred  that 
Lady  Hewley  was  not  a  member  of  the  Church  of  England, 
and  that  she  did  not,  by  the  term  ^'  godly  preachers  of 
Christ's  Holy  Gospel,"  intend  clergymen  oi  the  Church  of 
EngUnd   to  be    tne  objects  of  her   bounty.     The  term 
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^  preachers"  is  not  one  which  is  applied  to  clergymen  of 
the  Church  of  England.     Another  provision  is  for   the 
preaching  of  Christ  s  Holy  Oospel  in  such  poor  places  as 
ihe  trustees  shall  think  fit     The  provisions  for  tne  alms- 
people  :  their  qualifications  to  be  nine  poor  widows  or  un- 
married persons  of  a  certain  age,  and  a  tenth  person,  who  is 
to  be  a  sober,  discreet,  and  pious  poor  person,  who  may  be 
fit  to  pnty,  dail^  twice  a  day,  witn  the  rest  of  the  poor  in 
the  aunshouse,  if  such  a  man  can  conveniently  be  foand.* 
There  is  no  direction  for  any  form  of  prayer;  and,  I  think 
it  must  be  understood  to  sp^  of  extemporary  prayer.   The 
almspeople  are  to  attend  some  Protestant  place  of  worships 
and  the  almspeople  are  to  be  such  as  can  repeat,  by  heart, 
the  Lord's  Fraver,  the  Creed,  the  Commandments,  and 
(not  the  Church  Catechism,  but)  the  Catechism  of  Mr. 
jESdward  Bcmlegy  who  is  admitted,  in  the  answer  of  Mr. 
Wd&dovedj   to  have  been  a  person  of  note  in  his  day, 
to  have  resided  at  Yarkj  and  with  whom  Lady  Hewi^, 
in  the  early  part  of  her  life,  had  been  acquainted,     iul 
these  provisions  combined,  appear  to  me  to  indicate  a  foun- 
dation, not  for  ministers  and  members  of  the  Church  of 
England,  but  for  ministers  and  other  persons  who  wei« 
Protestant  dissenters*    Still  I  think  it  is  allowable  to  throw 
further  lieht  upon  the  intentions  of  the  founder,  if  that  can 
be  done,  oy  evidence  respecting  herself  and  the  pardcnlar 
religious  party  with  which  she  was  connected ;  and,  if  the 
phraseology  of  the  deed  was  that  which  was  in  use  in  that 
party,  to  ascertain  the  sense  in  which  it  was  used.    We  do 
not  require  any  evidence  to  inform  us  that  there  did  exist, 
at  the  time  of  these  deeds,  a  lar^  religious  par^  deno- 
minated Protestant  dissenters.    I  3iink  that  it  is  a  legiti- 
mate inquiry  whether  Lady  HenHey  belonged  to  that  pvty» 
and  whether  this  was  the  phraseolosv  of  that  party,  and 
in  what  sense  it  was  used,  to  what  description  of  persons 
these  terms  were  applied.    It  is  in  evidence  and  it  is  un- 
contradicted that  the  terms    <* godly  ministers,"   ''godly 
preachers,"  and  ^  godlv  persons, '  were  in  common  use  by 
Protestant  dissenters  of  that  time,  as  applied  to  their  minis- 
ters and  preachers  and  members  who  were  considered  to  be 
devoted  to  religion.    There  is  no  evidence  that,  at  that  time^ 
this  phraseolo^  was   employed  to  designate  any  other 
description   of  persons.    There  is  further  evidence  that 
Lady  Hevoley  was  a  Protestant  dissenter;  and  I  Aink  that 
she  must  be  considered  as  sincerel  v  attached  to  the  party  of 
which  she  was  a  member :  that  she  was  asealously  affected 
to  religion  itself,  is  evident    Piety  and  benevolence  pervade 

*  This  sentence  seems  to  be  incomplete ;  it  was,  however,  cor^ 
rectly  copied  from  the  printed  answers. 
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the  whole  of  the  dispositionB  of  her  deecbs.  I  think  that  it 
is  further  allowable  to  show,  by  extrinsic  evidencey  what 
description  of  persons  could  not  have  been,  and  what 
description  of  persons  must  have  been^  the  objects  of  Lady 
HenyU^s  bounty ;  and,  here,  it  is  difficult,  if  not  impossible, 
to  distinguish  between  evidence  and  history;  they  run 
into  each  other,  and  they  both  concur.  We  learn,  equally 
from  the  evidence  and  from  history,  that,  at  that  time,  there 
did  exist,  as  there  do  now,  three  denominations  of  Protestant 
dissenters:  Presbyterian,  Independent  (or  Congregational) 
and  Baptist :  that,  at  that  time,  all  die  three  were  partakers 
of  one  common  faith  on  those  great  points  of  doctrine  which 
theologians  have  generally  considered  as  fundamental  (for 
the  only  difference  which  existed  was  that  of  in&nt  baptism), 
and  that  those  doctrines  which  were  so  jgenerally  received^ 
were  irreconcileable  with  the  faith  of  those  who  are  now 
commonly  denominated  Unitarians.  There  is  no  trace  in 
the  evidence,  neither  is  there  any  in  history  or  biography,  of 
any  minister  or  preacher  of  any  congregation  of  Protestant 
dissenters  in  England,  who  professed  a  l^lief  in  the  doctrines 
of  Unitarianism,  until  nearly,  if  not  quite,  half  a  century 
after  the  execution  of  these  deeds. 

In  the  ailment  at  your  Lordships'  bar,  the  learned 
counsel  took  a  wide  range  of  theological  and  historical  dis- 
cussion* It  was  contended  that,  Lady  Hemley  being  of  the 
denomination  called  Presbyterian,  she  must  be  considered 
as  averse  from  subscription  to  a  test,  because  that  was  the 
prevalent  opinion  among  Presbyterians  at  that  period.  If 
that  was  so  respecting  the  denomination  of  Presbyterians,  it 
is  remarkable  that  it  is  the  only  point  in  which  Lady  Hensley 
appears  to  have  differed  from  them ;  for,  by  prescribing  the 
use  of  BoftM%  Catechism,  she  manifested  ner  opinion  of 
the  propriety  of  subscription  to  a  test.  It  was  further  con- 
tended that  she  could  never  have  intended  to  have  benefited 
the  members  of  the  sect  of  Independents  by  her  bounty, 
because,  between  the  Independents  and  the  Presbyterians, 
there  had  been  fierce  contentions  upon  the  subject  of  church 
government  $  the  Presbyterians  having  held  with  government 
by  a  presbytery,  and  the  Independents,  the  independence  of 
every  sepjurate  congregation  of  which  their  body  was  com- 
posed. The  learned  counsel  who  used  this  argument  did 
not,  I  think,  advert,  very  correctly,  to  the  history  of  the 
times.  Between  the  time  of  those  differences  and  the  exe- 
cution of  these  deeds,  half  a  century  had^elapsed  which 
teemed  with  important  events.  The  contentions  upon  the 
subject  of  churcn  government,  which  divided  the  Presby- 
terians and  Independents  and  inflamed  them  against  each 
other,  existed  during  the  latter  part  of  the  reign  of  Charles 
the  First  and  during  the  time  of  the  Commonwealth.  Each 
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was  then  struggling  for  ascendancy.  After  the  passing  of 
the  Act  of  Uniformity,  when  the  Preshyterians  had  failed 
in  obtaining  a  compreuension  with  the  Church  of  England, 
and  when  all  Protestant  dissenters  had  failed  in  obtaining 
toleration,  they  were  all  made  subject  to  the  same  severe 
laws ;  they  became  all  sufferers  in  the  same  cause ;  many  of 
them  were  fellow-prisoners  in  the  same  gaols.  They  learned 
to  know  each  other  better,  and  to  love  each  other  more ; 
they  learned  to  think  less  of  the  points  of  difference  and 
more  of  the  points  of  agreement  When  the  revolution  had 
been  accomplished,  and  the  Toleration  Act  (1  W.  &  If. 
c.  18)  passeoi,  they  received  one  and  the  same  protection,  on 
condition  of  subscribing  the  Thirty-nine  Articles  of  the 
Church  of  England,  with  the  exception  of  those  which 
related  to  church  discipline  and  infant  baptism ;  and,  ilrom 
that  time,  there  is  not  a  trace  of  those  differences  upon  church 
government  which  had  divided  them,  so  widely,  in  the 
times  to  which  I  have  adverted.  The  Presbyterians  indeed, 
although  they  retained  the  name  of  Presbyterians,  became, 
substantially.  Independents.  They  did  not  subject  them- 
selves to  the  rule  or  any  presbytery  (as  the  Presbyterians  of 
Scotland,  with  whom  they  had,  at  one  time,  united  them- 
selves, still  do) ;  their  congregations  became,  and  were,  and 
remain,  each  independent  of  every  other ;  and,  to  this  day, 
this  is  the  case  witn  all  congregations  of  Protestant  di^en- 
ters.  At  the  time  of  the  execution  of  these  deeds,  the  three 
denominations  of  Protestant  dissenters  were  united,  as  I 
have  said  before,  in  one  common  faith  \  and  that  was,  so 
far  as  the  doctrines  in  question  were  concerned,  the  same  as 
the  Church  of  England.  The  answer,  therefore,  which  I 
humbly  ^ve  to  the  first  and  second  questions,  is  that  that 
part  of  the  evidence  adduced  in  this  cause,  which  goes  to 
show  the  existence  of  a  religious  party  by  which  this  phrase- 
ology was  used,  and  the  manner  in  which  it  was  used,  and 
that  Lady  Hemley  was  a  member  of  that  party,  is  admis- 
sible for  the  purpose  of  determining  who  are  the  persons 
entitled  under  the  descriptions  in  these  deeds,  and  tnat  the 
persons  described  are  ministers,  congregations  and  pious 
persons  who  are  Protestant  dissenters,  and  not  Unitarians. 
The  third  question  propounded  by  your  Lordships  is 
&c.  I  do  not  think  that  it  is  necessary  to  refer  to  the 
provisions  of  the  deed  of  1 707,  for  the  purpose  of  putting  a 
construction  upon  the  deed  of  1704  ;  but,  if  it  were  neces- 
sary, I  should  think  that  they  may  be  referred  to ;  as  it 
appears  to  me  that  the  deed  of  1707  is  neither  more  nor 
less  than  the  completion  of  the  plan  of  Lady  Hewley  for 
the  application  of  her  property  to  pious  uses.  I  consider 
the  wnole  as  one  transaction.  The  persons  who  were  to 
carry  into  execution  the  trusts  of  the  deed  of  1707,  were 
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the  same,  with  the  addition  of  sabordinate  trustees.  The 
deed  conveys  a  hospital  then  "  recently  erectedy**  and  which 
probablv  was  in  contemplation  at  the  time  of  the  execution 
of  the  deed  of  1704,  if  not  then  commenced. 

The  4th  question  is  &c.  I  am  of  opinion  that  ministers 
and  preachers  of  what  is  called  Unitarian  belief  and  doc- 
trine are  excluded,  not  on  account  of  any  opinion  of  my 
own  respecting  the  soundness  or  unsoundness  of  their  belief 
and  doctrine,  for  I  utterly  disclaim  founding  any  judgment 
upon  any  such  basis ;  but  on  account  of  the  state  of  the  law 
at  the  time  this  charity  was  founded. 

The  learned  Judge  here  referred  to  the  Toleration  Act 
(1  W.  and  M.  c.  18,  sec.  17),  and  to  9  and  10  W.  8,  c.  82. 

So  the  law  stood  when  these  deeds  were  executed.  There 
is  nothing  in  the  deeds,  which  gives  the  least  countenance 
to  the  supposition  that  Lady  Sewley  intended  to  give  to 
persons  wno  could  not  legally  receive.  Preachers  of  Uni- 
tarian belief  and  doctrine,  if  there  had  been  any  such  at  the 
time  (which  there  were  not),  would  not  have  been  tolerated, 
and  could  not,  in  my  opinion,  have  been  the  object  of  Lady 
Hen>lm/s  bounty.  The  objects  of  her  bounty  I  consider  to 
be  such  Protestant  dissenting  'preachers  as  were,  at  that 
time,  within  the  protection  of  the  Toleration  Act.  It  would 
be  most  extravagant  to  suppose  that  Lady  Hemley,  by  her 
description  of  "  godly  preachers  of  Christ's  Holy  Gospel," 
meant  to  describe  persons  who  were  considered,  by  the  law 
at  that  time,  as  guilty  of  blasphemy. 

The  fifth  question  propounded  by  your  Lordships  is  the 
same  as  to  the  deed  of  1707.  I  am  of  opinion  that  persons 
of  Unitarian  belief  and  doctrine,  are  excluded  from  being 
objects  of  the  charities  of  this  deed.  The  rules  and  regula- 
tions established  by  Lady  Hetdey^  require  that  the  alms- 
people  shall  be  able  to  repeat  by  heart,  (which  I  understand 
to  mean  to  repeat  believingly,)  the  Lord's  Prayer,  the  Com- 
mandments, tne  Creed,  and  Bowles^^  Catechism.  Bowles's 
Catechism  is  inconsistent  with  the  belief  and  doctrine  of  the 
Unitarians. 

It  has,  however,  been  contended  that,  however  incapable 
persons  of  Unitarian  belief  and  doctrine  were  at  the  time  of 
the  execution  of  these  deeds,  yet,  as  the  law  now  stands,  they 
are  not  incapacitated,  and  that  it  is  all  in  the  discretion  of 
the  trustees.  The  statutes  which  have  passed  since,  are  the 
19  Geo.  8,  c.  44,  and  the  68  Geo.  8,  c.  160.  B^  the  19 
Geo.  8,  the  Legislature  relaxed  the  terms  of  subscription  for 
Protestant  dissenting  ministers.  Instead  of  subscribing  the 
Articles  of  the  Church  of  England,  they  were  allowed  to 
subscribe  a  general  declaration  of  their  belief  that  the  Scrip- 
tures of  the  Old  and  New  Testament  as  commonly  received 
among  Protestant  churches,  contain  the  revealed  will  of 
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1843.  God,  and  that  tbey  receive  the  same  as  the  rale  of  their 

« ^ — '      doctrine  and  practice ;  and,  on  subscribing  this  declaration^ 

Attorney-      ^^^  became  entitled  to  all  the  exemptions,  benefits,  pnvi- 
'      l^esy  and   advantages   granted   to  Protestant  dissenting 
Oeneral        ministers  by  the  Toleration  Act.    But  this  statute  left  the 
V-  exception  of  those  who  denied  the  doctrine  of  the  Trinity, 

Shore.  unrepealed.  This  exception,  however,  and  the  penal  enact- 
ment in  0  &  10  Will.  8,  have  both  been  repealed  by  19  Geo. 
8 ;  and  the  law  as  respecting  all  Protestant  dissenters  is  now 
the  same.  I  cannot  see  how  this  removal  of  incapacity  from 
taking  the  benefit  of  such  charities  as  may  now  be  founded 
for  their  benefit,  can  make  them  the  objects  of  a  charity 
which  was  not  founded  for  their  benefit,  and  which  could 
not  then  be  legally  founded  for  their  benefit*  I  think  the 
investing  of  the  trustees  with  the  power  of  applying  this  trust 
to  the  promotion  of  Unitarian  worship,  would  be  the  greatest 
possible  perversion  of  the  trust.  I  have  always  considered 
the  intention  of  the  founder  to  be  the  principle  to  be  esta* 
blished— the  rule  to  be  abided  by ;  and  I  think  the  language 
of  Lord  Eldon^  in  the  Attorney- Oeneral  v.  Pearson^  gives 
the  rule  very  distinctly. — 8  H^r.  410.  ^  Prom  this  deed, 
&€.•♦•    who  founded  it?" 

Mr.  Baron  Parke : — I  apprehend  that  there  are  two  de- 
scriptions of  evidence  (the  only  two  which  bear  upon  the 
subject  of  the  present  inquiry)  which  are  clearly  admissible, 
in  every  case,  for  the  purpose  of  enabling  a  Court  to  con- 
strue any  written  instrument  and  to  ap^y  it  practically. 
In  the  first  place,  there  is  no  doubt  that  not  only  where  the 
language  of  the  instrument  is  such  as  the  Court  does  not  un- 
derstand, is  it  competent  to  receive  evidence  of  the  proper 
meaning  of  that  language,  as,  when  it  is  written  in  a  roreign 
tongue;  but  it  is  also  competent  where  technical  woras 
or  peculiar  terms,  or,  indeed,  any  expressions  are  used, 
which,  at  the  time  the  instrument  was  written,  had  acquired 
any  appropriate  meaning,  either  generally  or  by  local  usage 
or  amongst  particular  classes.  I^iis  description  of  evidence 
is  admissible  in  order  to  enable  the  Court  to  understand  the 
meaning  of  the  words  contained  in  the  instrument  itself,  by 
themselves,  and  without  reference  to  the  extrinsic  facts  on 
which  the  instrument  is  intended  to  operate.  For  the  pur- 
pose of  applying  the  instrument  to  the  facts  and  determining 
what  passes  by  it  and  who  take  an  interest  under  it,  a 
second  description  of  evidence  is  admissible,  viz.  every  fna- 
terial  fact  that  will  enable  the  Court  to  identify  the  person 
or  thing  mentioned  in  the  instrument,  and  to  place  the  Court, 
whose  province  it  is  to  declare  the  meaning  of  the  words  of 
the  instrument,  as  near  as  may  be,  in  the  situation  of  the 
parties  to  it.  From  the  context  of  the  instrument  and  from 
these  two  descriptions  of  evidence,  with  such  circumstances 
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as,  by  law,  the  Court,  without  eyidence,  may,  of  itself,  notice, 
it  is  its  duty  to  construe  and  apply  the  words  of  that  instru- 
ment ;  and  no  extrinsic  evidence  of  the  intention  of  the 
]Nuly  to  the  deed,  from  his  declarations,  whether  at  the 
time  of  his  executing  the  instrument,  or  before  or  after  that 
time,  is  admissible,  the  duty  of  the  Court  being  to  declare 
the  meaning  of  what  is  written  in  the  instrument,  not  of 
what  was  intended  to  have  been  written.  The  excepted 
cases  in  which  such  evidence  is  admissible,  if  indeed  there 
be  more  than  one  excepted  case,  (that  is,  where  there  are 
two  subiects  or  two  objects,  both  described  in  the  instrument, 
and  each  equally  agreeing  with  it,)  having  no  bearing  what- 
ever on  the  present  question. 

These  being,  I  conceive,  the  only  rules  applicable  to  the 
present  inquiry,  I  proceed  to  the  question  whether  the  ex- 
trinsic evidence  aaduced  in  this  case,  or  what  part  of  it, 
was  admissible?  In  the  first  place,  thoi^h  the  words 
*' ^odly  preachers  of  Christ's  Oospel"  are,  without  any 
evidence,  intelli^ble,  yet,  according  to  the  first  rule  above 
referred  to,  extrmsic  evidence  was  by  law  admissible  to  show 
that  these  terms  had  acquired,  by  usage,  a  peculiar  meaning, 
either  amongst  a  particular  class  to  which  Lady  SemJey 
belonged,  or  in  the  particular  locality  where  she  dwelt,^  or, 
perhaps,  generally  throughout  the  kingdom,  at  the  particu- 
lar time  the  deed  was  executed;  or  the  Court  might  have 
informed  itself,  from  history  and  other  general  sources 
of  information,  of  the  meaning  of  the  language  used  at 
that  particular  time.  Evidence  was  therefore  admissible 
that,  amongst  Protestant  dissenters,  or  a  peculiar  sect  of 
them,  or  generally  amongst  all  persons,  these  words,  though 
of  a  general  nature  and  applicable  primd  facie  to  all  poor 
and  godly  preachers  of  ChriiBt's  Holy  Oospel,  and  of 
course  inciuaing  the  ministers  of  the  Establisned  Church, 
had  acquired  a  more  limited  meaning,  and  were  confined  to 
a  certain  description  only  of  such  preachers ;  and,  supposing 
it  to  have  been  proved  that  a  (mrticular  class  had  always 
used  and  understood  these  words  in  a  restricted  sense,  it  would 
have  been  unquestionably  permitted  to  prove  that  Lady 
Hemley  belonged  to  that  class.  When  the  appropriate 
meaning  of  these  expressions  has  been  established  by  com- 
petent evidence,  then  die  deed  is  to  be  read  as  if  the  equi- 
valent expressions  were  substituted ;  and  no  further  evidence 
of  the  peculiar  sect  or  religious  opinions  or  any  other  cir- 
cumstance attending  the  parties  to  the  deed,  is  admissible 
to  control  or  limit  Uieir  meaning.  Such  evidence  is  not,  in 
my  iudgment,  material  to  enable  the  Court  to  construe  the 
deea  within  the  meaning  of  the  second  rule.  •  •  •  In  this 
case,  if  it  had  been  established,  by  conclusive  evidence  or  from 
otlier  legitimate  sources,  that  the  words,  '*  godly  preachers" 
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had  meant,  ^*  Protestant  dissenting  ministers/'  no  parol  de* 
claration  of  Lady  Hemley  thtd  she  mtended  only  a  particalar 
class  or  sect  or  individuals  with  particalar  opinions,  would 
have  been  admissible ;  nor  could  evidence  of  her  conduct, 
character,  habits  or  opinions,  have  been  receivable  to  raise 
an  inference  of  such  intention.    The  deed  must  speak  for 
itself,  no  matter  what  she  intended  to  have  done,  even  though 
it  should  be  proved  from  her  own  mouth ;  still  less  what  it 
may  be  supposed  she  would  have  wished  to  have  done. 
The  sole  question  is,  what  is  the  meaning  of  the  words  in 
the  deed  ?  and,  if  these,  of  themselves  or  with  the  aid  of 
evidence  of  a  peculiar  signification  attached  by  usage,  mean 
all  of  a  certain  class,  for  instance,  all  such  Proteslant  dis- 
senting ministers  as  the  trustees  should  from  time  to  time 
select,  it  matters  not  that  her  own  religious  opinions  would 
make  such  a  disposition  unlikely ;   it  is  a  case  of  ^*  quod 
voluit  non  dixit"    This  observation  applies  equally  wherever 
general  terms  are  used  in  a  deed :  their  meaning  cannot  be 
limited  by  proof  of  any  intention  of  the  individual  }»arty, 
whether  expressed  in  words  or  implied  from  conduct,  habit 
or  character ;  and,  if  they  be  not  limited  on  the  face  of  the 
deed  itself,  the  general  words  must  be  carried  into  effect, 
and  their  construction  must  be  the  same  whoever  the  parties 
to  the  deed  may  be,   *   *   * 

Having  made  these  observations,  I  proceed  to  ffive  my 
answer  to  the  first  question  proposed  by  your  Lordships.  I 
must  own  that  I  much  doubt  whether  anv  of  the  evidence 
offered  in  the  case  to  explain  the  meaning  of  the  general  words 
used,  was  admissible.  The  sermon  of  Dr.  Coidton^  and  the 
will  of  Sir  John  Hemley^  were  clearly  inadmissible  to  prove 
the  religious  opinions  of  Lady  Hemley;  and  the  parol  testi- 
mony of  Dr.  Pye  Smithy  Dr.  Bennett^  and  Mr.  Walker^  to 
the  17th  interrogatory,  which  they  found  upon  their  ac- 

Suaintance  with  various  publications  of  that  day,  I  hardly 
link  can  range  itself  within  the  class  of  cases  in  which  the 
opinion  of  men  of  science  or  skill  is  admitted  on  a  question 
of  science  or  art.  But  this  inquiry  would  not  be  very  mate- 
rial, if,  from  the  above-mentioned  sources  of  information 
(which  are  equally  open  to  the  Court  as  to  the  witnesses), 
it  appeared  that  the  general  terms :  ^'  godly  preachers  of 
Christ's  Holy  Oospel,  had  acquired  a  peculiar  meaning 
when  used  by  Protestant  dissenters.  I  am  inclined  to  think 
that  it  does  so  appear ;  and  that  these  words  used  by  dissen- 
ters, do  not  comprise  members  of  the  Church  of  England ; 
and,  if  so,  I  am  or  opinion  that  evidence  of  Lady  Hemley  being 
a  Protestant  dissenter,  was  properly  admitted,  though  some  of 
it  was  not'  of  an  admissible  character ;  but  not  the  evidence 
offered  for  the  purpose  of  showing  that  she  was  a  Trinitarian 
dissenter. 
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The  second  question  proposed  by  your  Lordships  is  &c.  1 843. 

It  appears  to  me  that,  coupling  the  evidence,  which  I  have      "^ v         * 

before  stated  to  be  admissible,  of  I^dy  Hewley  being  a      Attorney- 
Protestant  dissenter  and  the  usage  since  the  time  that  the 
deed  of  1704  came  into  operation,  by  which  members  of  the        Oeneral 
Church  of  England  have  uniformly  been  excluded,  the  v* 

term :  '*  godly  preachers"  &;c.  used  by  her,  meant  a  class  of         Shore. 
persons  not  of  the  Church  of  England ;  and  I  infer  this 
partly  from  the  use  of  the  term  godly ^  partly  from  that  of  the 
vfotipoor^  which  may  have  been  usea  in  Uie  sense  of  unen- 
dowed, principally  because  the  term  preachers  was  not 
usually  appliea  to  the  ministers  of  the  Church  of  England, 
who  had  their  liturgy  and  homilies,  but  rather  to  those  who 
looked  on  preaching  as  the  principal  and  the' most  effectual 
means  of  extending  the  influence  of  religion.     I  have  no 
doubt  also  that  ministers  of  the  Roman  Catholic  faith,  were 
not  included  In  that  term.     Protestant  dissenters,  therefore, 
alone  are  the  proper  objects  of  the  charity :  but  who  are  the 
class  of  Protestant  dissenters  who  are  entitled  under  this 
provision,  is  a  question  I  feel  no  small  difficulty  in  deter- 
mining after  much  consideration  of  the  case.     Is  the  charity 
to  be  confined  to  those  persons  who  should,  ^^from  time  to 
time"  belong  to  the  class  who,  in  1704,  answered  the  de- 
scription of^poor  and  godly  preachers  of  Christ's  Holy 
Gospel ;  or  is  it  to  be  extended  to  all  such  then  or  at  any 
future  time  answering  the  description  of  godly  preachers  of 
the  Gospel;  and,  if  the  former  be  the  true  construction,  who 
are  the  Protestant  dissenters  that,  in  1704,  were  designated, 
by  the  deed,  as  godly  preachers  of  Christ's  Holv  Uospel  ? 
Did  that  description  comprise  all,  not  within  the  pale  of 
the  church,  who,  being  Protestants  and  pious  and  poor, 
preached  the  Gospel  of  Jesus  Christ  as  containing  the  re- 
vealed will  of  God  and  the  rule  of  doctrine  and  practice, 
expounding  it  accordii^  to  their  own  opinions ;  or  is  it  to 
be  confined  to  one  class  only  of  these,  or  extended  to  all 
with  the  exception  of  a  particular  class  ?    It  is  on  this  part 
of  the  case  I  have  felt  and  still  feel  much  doubt ;  but  I  in- 
cline to  think  that  the  former  is  the  true  construction,  and 
that  it  is  more  reasonable  to  hold  that  the  founder  had  tlie 
then  state  of  religious  opinions  in  her  view,  and  did  not 
contemplate  any  change,  and  meant,  therefore,  to  bestow  her 
bounty  on  all  that  should,  from  time  to  time^  belong  to  the 
class  which   was  then  designated  as  godly  preachers  of 
Christ's  Holy  Gospel,  or  such  as  should  be,  n*om  time  to 
time,  poor  and  goaly  preachers  of  what  was  then  understood 
by  the  term  of,  "  Christ's  Holv  Gospel."  And,  if  we  so  read 
the  words  of  the  instrument,  I  can  have  very  little  difficulty 
in  saying  that  those  who  impugned  the  doctrine  of  the  Holy 
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1843.  Trinity,  did  not,  at  the  date  of  the  deed,  answer  this  descrip- 

« V        *      tion,  as  it  was  then  generally  understood  in  the  Christian 

Attorkey-     ^^'^^  5  ^^^  I  Tke&^,  no  better  evidence  of  that  (act  than  the 
p  '     recital,  in  the  statute  of  9  &  10  Will.  8,  passed  in  the  jear 

UENERAL       i69gy  which  states  such  opinions  to  be  blasphemous  and  im- 
V-  pious  and  contrary  to  the  doctrines  and  orinciples  of  the 

Shore.  Christian  religion,  and  greatly  tending  to  the  dishoooar  of 
Almightv  God*  Proceeding  then  on  this  ground,  that  the 
words  of  the  deed,  as  we  may  presume  they  were  then  ge- 
nerally understood,  did  not  comprise  those  who  impugned  Uie 
doctrine  of  the  Holy  Trinity,  (not  because  the^  were  nol 
then  tolerated  by  the  law,)  I  concur  in  the  ooinion  already 
expressed,  on  this  question,  by  the  majority  of  my  brethren, 
and  thii^  that  the  charity  is  to  be  ccmfined  to  Protestant 
Trinitarian  dissenters.        •        •        • 

The  meaning  of  the  term,  ^  poor  and  godly  preachers,'' 
having  been  settled,  it  does  not  appear  to  me  that  there  is 
much  difficulty  in  ascertaining  tne  other  objects  of  Lady 
Hewleifs  bounty.  The  widows  must  be  those  of  Protestant 
dissenting  ministers  as  above  described.  The  preaching  of 
Christ's  Holy  Oospel  which  the  trustees  are  to  promote  and 
die  ministry  of  Clurist's  Holy  GkMspel  for  which  young  men 
are  to  be  educated,  would  seem  to  nave  the  same  meaning, 
that  is,  the  preachine  and  ministiy  by  Protestant  Trinitarian 
dissenters ;  and  gocUy  persons,  generally,  being  fit  objects 
of  the  chajrity,  must,  I  rather  thmk,  by  reason  of  these  last 
words,  be  those  of  the  same  persuasion.  The  poor  persons 
who  are  to  be  admitted  into  the  almshouse,  are  clearly  de- 
fined by  the  terms  of  the  deed  of  1707  and  the  rules  made 
by  Laay  Henley  pursuant  thereto.  They  must  be  Pro- 
testants. They  must  be  able  to  repeat  the  Lord's  Prayer, 
Creed,  Ten  Commandments,  and  Mr.  Edward  Bonneis 
Catechism,  and  th^  must,  of  course,  believe  in  the  doctrines 
conteined  in  the  Creed  and  Catechism.  If  the^  are  Pro- 
testants, thouji^h  they  may  be  of  the  Church  of  England, 
who  do  conscientiously  believe  in  those  doctrinest  they  are 
admissible)  if  they  do  not,  they  are  incapable  of  partaking 
of  this  branch  of  tne  charity. 

In  answer  to  the  third  question,  I  am  of  opinion  that,  as 
the  deed  of  1704  was  complete  in  itself,  and  no  power 
reserved  to  alter  or  vary  the  trusts  of  it*,  that  deed  must  be 
construed  by  itself,  and  without  any  aid  from  the  deed  of 
1707,  and,  tnerefore,  that  none  of  the  provisions  of  the  latter 
deed,  can  be  referred  to  for  this  purpose. 

*  This  is  a  mistake :  the  deed  of  1704,  as  set  forth  in  the  Ad- 
peiidU  to  the  Reepondeut's  case,  did  cjutain  a  power  10  revoke  ibe 
trusts  aud  to  declare  new  ones. 
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My  answer  to  the  fourth  question  proposed  by  your  Lord- 
ships is  already  given  in  assigning  my  reasons  for  the 
answer  to  the  second. 

In  answer  to  the  fifth  question,  I  have  to  state  that  I  am 
of  opinion  that  Unitarians  who  do  not  conscientiously 
believe^  the  doctrines  in  the  Creed  and  JEdward  JSamlet^s 
Catechism,  are  excluded  from  the  benefit  of  die  charities  of 
the  deed  of  1707 ;  and  I  collect,  from  die  answer  and  evi- 
dence in  the  case,  that  the  generality  of  that  body  do  not 
believe  in  the  doctrine  of  original  sin  and  the  atonement,  in 
tlie  sense  in  which  these  terms  are  used  in  that  Catechism, 
«nd,  therefore,  are  not  proper  objects  of  this  branch  of  Ae 
charity. 

Lonl  Chief  Justice  Tmdal: — My  Lords,  before  I  pro- 
ceed  to  state  what  appear  to  me,  on  the  best  consideration  I 
can  give  to  this  important  case,  the  proper  answers  to  be 
given  to  the  several  questions  proposea,  I  think  it  desirable, 
fer  the  purpose  of  making  those  answers  more  intelligible 
and  precise,  and  of  avoimng,  at  the  same  time,  needless 
repetition,  to  state,  general^,  upon  what  grounds,  and 
within  what  limits  I  conceive  parol  evidence  admissible  to 
explain  the  meaning  of  the  words  used  in  a  written  instru* 
ment,  so  far,  at  least,  as  the  consideration  of  that  question 
applies  to  the  circumstances  of  the  present  case.    The  ^ne- 
ral  rule  I  take  to  be  that,  where  the  words  of  any  written 
instrument,  are  free  from  ambiguity  in  themselves,  and 
where  external  circumstances  do  not  create  any  doubt  or 
difficulty  as  to  the  proper  application,  of  those  words,  to 
claimants  under  the  instrument  or  the  subject  matter  to 
which  the  instrument  relates,  such  instrument  is  always  to 
be  construed  according  to  the  strict,  plain,  common  meaning 
of  the  words  themselves;  and  that,  in  such  case,  evidence 
dehors  the  instrument,  for  the  purpose  of  explaining  it 
according  to  the  surmised  or  alleged  intention  of  the  parties 
to  the  instrument,  is  utterly  inadmissible.    If  it  were  odier- 
wise,  no  lawjrer  would  be  safe  in  advising  upon  the  construc- 
tion of  a  written  instrument,  nor  any  party,  in  taking  under 
it ;  for  the  ablest  advice  might  be  controlled,  and  tiie  clear- 
est title  undermined,  if,  at  some  future  period,  parol  evidence 
of  the  particular  meaning  which  the  party  affixed  to  his 
words,  or  of  hb  secret  intention  in  making  the  instrument, 
or  of  the  objects  he  meant  to  take  benefit  under  it,  might 
be  set  up  to  contradict  or  vary  the  plain  language  of  the 
instrument  itself.    The  true  interpretation,  however,  of  every 
instrument  being  manifestly  that  which  will  make  the  in- 
strument speak  uie  intention  of  the  party  at  the  time  it  was 
made,  it  has  always  been  considered  as  an  exception,  or,  per- 
haps, to  speak  more  precisely,  not  so  much  an  exception 
from  as  a  corollary  to  the  general  rule  above  stated^  that, 
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1843.  where  any  doubt  arises  upon  the  true  sense  and  meaning  of 

^        V    ■    .^     the  words  tbemselres,  or  any  difficulty  bb  ta  their  applies- 
A  tion  under  the  surrounding  circumstances,  the  sense  and 

*     meaning  of  the  language  may  be  inrestigated  and  ascer- 
General       tained  by  evidence  dehors  the  instrument  itself;  for  both 
V,  reason  and  common  sense  agree  that,  by  no  other  means. 

Shore.  can  the  language  of  the  instrument  be  uiade  to  speak  the 
real  mind  of  the  party.  Soeh  investigation  does,  of  neoea- 
sity,  take  place  in  the  interpretation  of  instruments  writtai 
in  a  foreign  language;  in  the  case  of  ancient  inatmments, 
where,  by  the  lapse  of  time  and  change  of  manners,  the 
words  have  acquired,  in  the  present  age,  a  different  meaning 
from  that  which  they  bore  when  originally  employed;  ia 
cases  where  terms  of  art  or  science  occur;  in  mercantile 
contracts,  which,  in  many  instances,  use  a  peculiar  language 
employed  by  those  only  who  are  conversant  in  trade  and 
commerce ;  and  in  other  instances  in  which  the  words,  be* 
sides  their  general,  common  meaning,  have  acquired,  by 
custom  or  otherwise,  a  well-known,  peculiar,  idiomatic 
meaning  in  the  particular  countiy  in  which  the  party  using 
them  was  dwelling,  or  in  the  jMtrticular  society  of  which  he 
formed  a  member,  and  in  which  he  passed  his  life.  In  all 
these  cases  evidence  is  admitted  to  expound  the  real  mean- 
ing of  the  language  used  in  the  instrument,  in  order  to 
enable  the  Court  or  Judge  to  construe  the  instrument  and  to 
carry  such  real  meaning  into  effect.  But,  whilst  evidence 
is  admissible,  in  these  instances,  for  the  purpose  of  making 
the  written  instrument  speak  for  itself,  whicn,  without  such 
evidence,  would  be  either  a  dead  letter,  or  would  use  a 
doubtful  tongue,  or  convey  a  fake  impression  of  the  mean- 
ing of  the  partf,  I  conceive  the  exception  to  be  strictly 
limited  to  cases  of  the  description  above  given,  and  to  evi- 
dence of  the  nature  above  detailed ;  and  that,  in  no  case 
whatever,  is  it  permitted  to  explain  the  language  of  a  deed 
by  evidence  of  the  private  views,  the  secret  intentions,  or  the 
known  principles  of  the  party  to  the  instrument,  whether 
religious,  political  or  otherwise,  any  more  than  by  express 
parol  declarations  made  by  the  party  himself^  which  are  uni- 
versally excluded;  for  the  admitting  of  such  evidence  would 
let  in  all  the  uncertainty  before  adverted  to:  it  would  be 
evidence  which,  in  most  instances,  could  not  be  met  or 
countervailed  by  any  of  an  opposite  bearing  or  tendency, 
and  would,  in  effect,  cause  the  secret  undeclared  intention 
of  the  party  to  control  and  predominate  over  the  open  in- 
tention expressed  in  the  deed.  And  I  conceive  it  is  upon 
the  proper  application  of  this  rule  to  the  facts  of  the  present 
case,  that  the  answers  to  the  several  questions  propoeed  by 
your  Lordships,  ought  to  be  founded ;  all  of  wmch  appear 
to  be  framed  for  the  purpose  of  solving  the  general  problem, 
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what  was  Lady  IIewlei/%  intention  as  expressed  in  the  deeds 
of  1704  and  1707,  and  what  description  or  classes  of  persons 
were  the  objects  of  her  bounty  at  tlie  time  those  deeds  were 
respectively  executed?  For,  whatever  was  her  intention 
theTi,  whoever  were  the  persons  intended  to  take  at  the  time 
of  the  execution  of  those  deeds,  the  same  must  be  the  con* 
Btroction  of  her  intention  now^  and  the  same  her  objects  at 
thepresent  day. 

Keeping  in  view  these  general  observations,  I  would  beg 
to  state,  in  answer  to  the  first  question,  that  I  conceive,  when 
a  doubt  has  been  once  raised  as  to  the  meaning  of  these 
words,  that  is,  in  the  present  case,  as  to  the  persons  intended 
by  Lady  Hewley  under  the  terms  ^^  godly  preachers  of 
Christ's  Holy  dospel,"  "godly  persons"  and  the  other 
expressions,  the  Court  by  which  that  doubt  is  to  be  decided, 
has  a  right  to  inform  itself  and  is  bound,  if  possible,  to  learn 
what  was  the  acknowledged  and  received  sense  and  meaning 
which  those  expressions  bore  at  the  time  when  Lady  Hewley 
lived,  and,  as  near  as  may  be,  at  the  time  of  the  execution 
of  those  deeds;  and,  for  that  purpose,  that  all  extrinsic 
evidence  calculated  to  throw  light  upon  the  meaning  of 
those  words  at  that  time,  is  clearly  admissible.  Of  that 
description  are  public  records  ana  documents  throwing 
light  upon  the  religious  history  of  the  times ;  the  language 
of  the  statute-book  and  every  enactment  relating  to  the  state 
and  condition  oi  the  Church  and  of  the  religious  sects  then 
known  in  England;  contemporary  history;  contemporary 
treatises  and  tracts  upon  the  religious  tenets  held  by  the 
difPerent  sects ;  the  works  of  men  of  acknowledged  emi- 
nence and  weight  in  their  respective  persuasions  and  pub- 
lished and  circulated  at  that  period ;  and  the  early  and 
contemporaneous  application  of  the  funds  of  the  charity 
itself  by  the  original  trustees  under  the  deeds.  All  ex- 
trinsic evidence  of  this  nature,  which  must  be  consi- 
dered, both  from  the  arguments  of  counsel  at  your  Lord- 
ships' bar,  and  from  the  reference  made  thereto,  in  their 
judgments,  by  the  learned  Judges  in  the  Court  below,  to 
have  been  actually  applied  in  the  determination  of  the  case, 
though  not  formally  tendered,  was  strictly  and  properly 
admissible  for  the  purpose  of  explaining  the  sense  m  which 
the  language  contained  in  the  deeds  was  used  at  the  time, 
and  in  which  it  is  now  to  be  construed.  But,  as  the  evi- 
dence which  I  have  just  described,  is  evidence  which  is 
presumed  to  be  in  the  mind  of  the  Judge  or  Court,  it  is 
evidence  which  they  furnish  to  themselves  by  reading, 
research,  and  reflection,  not  that  which  they  receive  from 
the  mouth  of  witnesses ;  and,  on  this  account,  I  think  all  the 
extrinsic  evidence  which  was  actually  given,  in  the  cause, 
for  the  purpose  of  determining  who  were  entitled  under 
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the  terms  *' godly  preachers  of  Christ's  H0I7  Gospel** 
and  other  expressions  used  in  the  deeds,  was  ina^oois- 
sible*.  Such,  for  instance,  as  the  evidence  of  Dr.  P^ 
Smith  and  Dr.  Bennett  as  to  the  religious  opinions  of  the 
Presbyterians  and  of  other  Protestant  dissenters  in  the  time 
of  Lady  Hemley ;  their  interpretation  of  the  terms  used  in 
the  deeds ;  and  their  evidence  of  the  rel^ous  opinions  of 
Lady  Jletvley  herself.  Tlie  production  abo  of  tne  will  of 
Sir  John  Hemley  and  of  Lady  HemUy^  in  proof  of  the 
private  religious  opinions  of  Lady  Hewleyt  appears  to  me, 
both  in  respect  to  the  point  to  which  thev  were  produced 
and  to  the  character  of  the  evidence  itself  not  admissible 
by  law.  It  is  unnecessary,  however,  to  specify  each  parti- 
cular article  of  the  evidence  produced,  uter  mtvine  traced 
out  the  general  nature  of  toe  evidence  on  which  alone 
I  think  the  construction  of  the  deeds  ought  to  depend. 

In  answer  to  the  second  question,  and  applymg  to  that 
question  no  other  evidence  than  that  whicn  I  conceive 
to  be  admissible  for  the  construction  of  the  trust  deeds,  I 
think  it  may  be  satisfiictorily  concluded  that,  at  the  time  of 
the  execution  of  those  deeds,  the  words,  ^'  ^odly  preachers 
of  Christ's  Holy  Oospel"  and  ^  godly  ministers,'  had  ac- 
quired, generally  in  Englixndy  a  particular  and  limited 
meaning,  and  were  used  to  point  out  and  designate  those 
acknowledged  classes   of  Protestant  dissenters  from  the 
Establishea  Church,  who  were,  at  that  time,  tolerated  by 
law.    The  words  indeed,  if  tidken  separately  and  singly, 
would,  undoubtedly,    in  their  literal  meaning,  be  lar^ 
aioueh  to  cc»nprehend  all  men  of  pious  and  ^sdly  habits 
of  life  who  preached  the  true  doctrine  of  the  Holy  Gospel, 
of  whatever  church  or  persuasion  they  might  be,  whetner 
priests  of  the  Church  of  lUmie,  or  bcoieficed  clei^  of  Ae 
Established  Church  in  England,  or  dissenters  £om  tbst 
church  of  every  denomination;  provided  only  they  pos- 
sessed the  two  requisites  or  conditions,  viz.,  that  they  were 
men  of  godly  habits  of  life  and  preached  the  true  Gospel  ^ 
Christ ;  and  the  words  themselves,  taken  sinely  and  sepa- 
rately, do  not  appear  to  have  varied,  in  any  degree,  from 
their  original  meaning.     The  word,  <^  godly,"  for  seme 
centuries  hefore  the  time  of  Lsidy  Kemleu^vM\.  been  used  in 
many  passages  in  the  translation  of  Uie  Bible,  and  had 
been  reeui  daily  in^  the  confession  of  sins  set  forth  in  the 
Liturgy,  precisely  in  the  same  sense  which  it  bore  in  the 
times  of  Lady  HenHey ;  and  in  the  same  sense  has  it  con- 
tinued to  be  read  down  to  the  present  day ;  and  again,  ^  the 

*  The  other  judges  stated  the  rules  as  to  the  admissibility  of 
extiinaic  evidence  to  explain  written  instruments,  in  much  the  same 
terms. 
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Holy  Gospel  ot  Christ,''  it  is  imnecessaiT  to  obigerve^  is^ 
in  its  own  natare,  nnchanged  and  uncoangeable*  But, 
notwithstanding  that  the  original  sense  of  the  separate) 
words  is  retained  to  the  present  day,  it  appears  beyond 
doubt,  on  reference  to  the  public  history  of  former  times, 
that  the  phrases  above  referred  to  had  obtained  generally  in 
EngUmOf  long  before  the  date  of  the  foundation  deeds^  a 
less  extensive  signification*  The  term  "godly"  had  been 
originally  applied,  by  the  Puritans,  to  the  preachers  approved 
by  them;  and,  at  the  time  of  Lady  HevcUy^  had  descended 
to  those  who,  at  that  time,  formed  the  body  of  Nonconformist 
dissenters  from  the  Established  Church.  "  Preachers," 
aniin,  was  a  term  which,  in  Lady  JBLeniimf%  time,  was 
affected  by  the  dissenters  from  the  Established  Church, 
who  ccmsidered  themselves  rather  as  persons  whose  mission 
was  to  preach  the  Gospel,  than  to  minister  the  ordinances 
and  lead  the  devotion  of  the  people ;  and,  indeed,  in  the 
Act  of  Toleration,  those  very  persons  are  described  as 
^^  Preachers  and  Teachers."  Ana,  lastly,  the  word  "  poor" 
did,  in  a  most  especial  manner,  point  at  Uiose  for  whom  no 
public  provision  was  made  by  the  state,  but  who  subsisted 
on  the  voluntary  contributiens  of  their  respective  flocks.  I 
consider,  therefore,  at  the  time  of  the  execution  of  these 
deeds,  the  phrase  "eodly  preachers  of  Christ's  Holy  Gos- 
pel,'' had  acquired  the  new  and  particular  sense  of  preachers 
of  the  different  classes  of  Protestant  dissenters  from  the 
Established  Chnroh,  who  professed  and  preached  what  were 
generally  acknowledged,  at  tibat  time,  to  be  the  doctrines  of 
me  Holy  (Gospel  of  Chnst,  and  who  were  then  tolerated  by 
the  law  of  the  land;  and  which  classes,  it  is  well  known, 
were,  at  that  time,  divided,  amongst  themselves,  into  the 
Presbyterians,  ^e  Independents  or  Congregationaiists,  and 
the  Baptists,  all  of  whom  were  believers  in  the  doctrine  of 
the  Hoiy  Trini^.  It  b  possible  also,  that,  at  the  precise 
period  of  the  execution  of  these  deeds,  there  might  be  some 
members  of  the  Church  of  England  still  existing,  who  had, 
either  voluntarily  quitted  their  benefices,  or  had  been  ejected 
from  them  on  account  of  scruples  of  conscience,  first,  during 
the  reiffn  of  Charles  the  2d,  on  the  ground  of  nonconformity, 
and,  afterwards,  at  the  period  of  the  Revolution,  on  account 
of  dieir  refusal  to  tidLC  the  oaths  to  the  new  government ; 
and  that  these  persons  might  also,  at  that  time,  be  held  to 
fitU  within  the  scope  of  Lady  Henle^i^  bounty.  But  it  is 
obviously  unnecessary,  at  the  present  time,  to  enter  hito  any 
minute  aiscussion  on  Uiat  point. 

After  this  explanation  of  the  words  ^^  godly  preachers,"  I 
cannot  conceive  any  doubt  can  exist  as  to  the  description  of 
the  widows  and  young  men  intended  for  the  ministry,  who 
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1843.  are  mentioned  in  the  deeds ;  and,  with  reepect  to  die  penooi 

^        w        *     described,  in  the  deed  of  1704,  nnder  the  tennt  of  •*  ancfc 

Attob»bt«     Vl^l  persons  in  distress,  being  fit  objects  of  the  said  ehap 

Q  rity*,  as  the  said  trustees  shall  think  fit*,"  I  dionld  thmk 

that  diese  words,  accompanying  and  following  the  former, 
*'  would  be  constmed  in  conformity  with  them,  and  be  intended 

Srors.  to  mean  persons  of  the  same  persuasion,  or  professiB^  the 
same  religions  principles  with  the  more  immediate  objects 
of  the  trust ;  or,  at  the  least,  that  such  persons  would  be  en- 
titled  to  a  preference  before  others,  in  the  administration  ai 
the  funds.  And,  lasdy,  as  to  the  persons  entitled  to  receive 
the  bounty  of  Lady  Menle^s  deed  of  1707,  namdy,  penons 
placed  in  the  almshouse  founded  by  her,  I  think  those  per- 
sons are  marked  out,  more  clearly  and  definitely,  to  be  such 
as,  at  that  time,  were  members  of  some  of  the  bodies  of  Pro- 
testant dissenters  from  the  EstabUshed  Church  before  de- 
scribed ;  for  die  test  whidi  is  prescribed,  by  the  rules  of 
Lady  Hewley^  as  to  their  admission,  ^  that  every  almsbody 
must  be  able  to  repeat,  by  heart,  the  Lord's  Frayer,  the 
Creed,  and  Ten  Commancunents  and  Mr.  Edward  bindat% 
Catechism;'*  and  the  direction  that  the  inmates  were  duly 
to  repair  to  ^  some  religious  assembly  of  the  Protestant  re- 
lipon  every  Lord's  day,  forenoon  and  afternoon,"  lead  to 
the  necessary  conclusion,  that,  on  the  one  hand,  the  founda- 
tion was  not  intended  for  persons  of  the  Established  Church, 
and,  on  the  other,  that  it  was  confined  to  the  members  of  the 
bodies  of  dissenters  which  were  known  and  acknowledged  in 
fiust  as  such  bodies,  and  recognized  and  tolerated  by  law. 

In  answer  to  the  third  question,  I  beg  to  state  my  opinion 
to  be  that,  in  putting  a  construction  upon  the  deed  of  1704, 
the  provisions  of  the  deed  of  1707,  cannot  be  referred  ta 
By  the  deed  of  1704,  the  property  contained  in  it  is  con- 
veyed, absolutely,  to  trustees  upon  'certain  trusts  therein 
contained.  The  deed  of  1707  conveys  property  of  Lady 
Hemley^  to  the  same  persons  indeed,  as  are  named  in  the 
deed  of  1704 ;  but  other  and  difierent  property,  and  upon 
other  and  different  trusts.  If  the  latter  deed  had  recited 
or,  in  any  manner  whatever,  referred  to  the  deed  of  1704, 
the  two  deeds  might  then  have  been  considered  as  made  ta 
pari  materia  or,  in  effect,  as  formii^  one  deed;  and  the 
deed  of  1707  might  then  have  been  directly  and  immediate^ 
appealed^  to,  as  exphdnii^  the  intention  of  the  foundress  it 
the  charity  under  the  first  deed.  But  the  second  deed  is 
so  far  from  containing  any  recital  or  reference  to  the  first, 
that,  in  the  provision  for  applying  the  residue  of  the  rents, 
the  deed  of^  1707,  instead  of  referring  to  the  trusts  of  die 

*  So  in  ong;iiiiil. 
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deed  of  1704,  repeats  them  a^in  in  terms.  I  therefore 
conceive  them  to  oe  perfectly  independent  deeds,  and  can 
see  no  legal  principle  of  construction  by  which  the  provisions 
of  the  latter  deed,  can  be  called  in  aid  of  the  construction  of 
tiie  former,  which  is  the  only  point  to  which  your  Lordships* 
third  question  adverts. 

In  answer  to  the  fourth  and  fifth  questions,  I  beg  to  state 
that  the  opinion  at  which  I  have  arrived,  founded  upon  that 
which  appears  to  me  to  be  the  true  principle  of  construction 
of  those  deeds,  is  that  ministers  and  preachers  of  what  is 
commonly  called  Unitarian  belief  and  doctrine,  and  their 
widows,  and  members  of  their  congregations,  and  persons  of 
what  is  commonly  called  Unitarian  belief  and  doctrine, 
are  excluded  from  beine  the  objects  of  the  charities  of  both 
those  deeds.  First,  ta^ine  the  deed  of  1704  by  itself,  I 
think  the  objects  of  it  are  Gmited  to  the  ministers  and  others 
of  the  several  bodies  of  Protestant  Dissenters  from  the 
Established  Church,  which  were  generally  known,  esta- 
blished and  tolerated  at  the  time  the  deed  took  efiect ;  and  I 
am  unable  to  find  any  proof,  from  any  authentic  source,  that 
the  Unitarians  did  form,  in  fact,  at  that  time,  a  body  or  class 
of  Protestant  dissenters  known  and  established  in  the  king~ 
dom.  On  the  contrary,  so  far  as  can  be  inferred  from  tne 
evidence  produced  or  any  other  evidence  of  an  historical 
nature,  the  Unitarians,  as  a  body  of  persons  of  known  reli- 

Sous  tenets  in  England,  were  unknown  until  a  period  much 
ter  than  the  execution  of  either  of  tibe  deeds  in  question : 
but  further,  so  far  were  the  persons  who  preached  Unitarian 
doctrines  fh>m  forming  a  religious  body  then  known  and 
acknowledged  in  the  kingdom,  that,  at  uie  time  of  the  exe- 
cution of  these  very  deeds,  such  persons  could  not  avail 
themselves  of  the  benefit  of  the  Toleration  Act,  1  William  & 
Mary,  c.  18,  on  the  ground  of  their  being  persons  who  de- 
nied the  doctrine  of  the  Trinity;  and,  under  the  statute  9  & 
10  Will.  8,  c.  82,  were,  at  that  time,  liable  to  certain  penal- 
ties and  disabilities,  if,  by  writing  or  teaching,  they  denied 
the  doctrine  of  the  Trinity.  When,  therefore,  in  the  deed 
of  1704,  provision  is  made  for  **  godly  preachers  of  Christ's 
Holy  Gospel,"  I  think  the  answer  to  your  Lordships'  fourth 
question,  must  be  in  the  affirmative;  first,  because  there 
were  existing,  at  the  time,  certain  bodies  of  Protestant  dis- 
senters well  Known  and  ascertained,  who  preached  doctrines 
which  had  been  generally  understood  and  believed  in  all 
ages  of  the  church,  and  were  also  generally  acknowledged, 
at  the  time  of  the  execution  of  the  Heed  of  1704,  to  be  the 
Holy  Gospel  of  Christ,  of  which  bodies  the  Unitarians  did 
not,  at  that  time,  constitute  one :  and,  as  the  deed  was  so 
framed  that  the  trusts  were  to  take  immediate  effect  and 
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operation  *,  it  must  be  held  to  apply  to  the  preachers  and 
others  of  such  bodies  only  which  did  then  actnallj  exist, 
andi  at  that  time,  answer  tne  description  in  the  deed.  And, 
secondly,  because  the  deed  describes  the  persons  who  are  to 
take,  to  be  the  preachers  of  ^^  the  Holy  Ghwpel  of  Christ;" 
and  it  is  undeniable  that,  at  the  time  of  the  execuUon  of  this 
deed,  both  the  Church  of  England  as  hj  law  established, 
and  all  the  known  classes  or  bodies  into  which  Protestant 
dissenters  were  divided,  held  the  doctrine  of  the  Trinity  to 
be  a  fundamental  part  of  tlieir  faith,  that  is,  of  the  Holy 
Gospel  of  Christ;  and  that,  at  the  time  of  the  ezecutioD  of 
that  deed,  the  Legislature  also  considered  the  belief  in  the 
doctrine  of  the  Trinity  as  essential  to  the  description  of 
a  preacher  of  Christ's  Holy  Gospel,  punishing  those  who 
preached  doctrines  which  denied  it 

If  the  persons  who  believe  and  preach  Unitarian  doc- 
trines, are  excluded  from  the  benefit  of  the  deed  of  1704, 1 
think  they  are  more  clearly  and  unequivocally  excluded  by 
the  deed  of  1707;  for,  by  the  rules  and  orders  given  by 
Lady  Hemley  for  the  regulation  of  the  poor  persons  to  be 
placed  in  the  almshouse,  which  rules,  being  nuuie  by  Lady 
Hemley  under  a  power  reserved  by  her  in  the  deed  itseu 
and  therein  expressly  referred  to,  may,  beyond  doubt,  be 
called  in  aid  in  the  interpretation  of  the  meaning  of  that 
deed,  it  is  directed  that  ^  every  almsbody  is  required  to  be 
one  who  can  repeat,  by  heart,  the  Lord's  Prayer,  the  Creed, 
and  Ten  Commandments,  and  Mr.  Edvxtrd  J3awk^%  Cate- 
chism :"  which  regulations  appear,  to  my  mind,  to  prove, 
beyond  snj  doubt,  that  the  foundress  intended  the  inmates 
of  the  hospital  and  the  other  objects  of  her  charity  under  that 
deed,  to  be  persons  who  believed  in  the  doctrine  of  the  Holy 
Trinity.  And,  referring  myself  to  the  evidence  given,  in  this 
cause,  of  the  Unitarian  belief  and  doctrine  as  to  the  Divinity  of 
Christ,  I  cannot  understand  that  any  person  professing  those 
doctrines,  could  honestly  or  conscientiously  repeat  by  heart, 
that  is,  express  his  belief  in  the  doctrines  contained  in  the 
Catechism  of  Mr.  JS,  Bowles.  And,  if  it  had  been  necessary 
to  determine  the  intentions  of  Lady  Hewley  as  to  the  doc- 
trinal belief  of  the  inmates  of  her  hospital  without  reference 
to  the  Catechism  of  JSowleSy  it  must  not  be  forgotten  that, 
upon  the  authority  of  two  eminent  persons  well  known  at 
the  time  in  question,  I  mean  Dr.  Barrow  and  Mr.  BaxUTf 
the  doctrine  of  the  Divinity  of  Christ,  was  held  to  be  suffi- 
ciently acknowledged,  as  a  matter  of  belief,  by  those  who 
received  the  Apostles'  Creed  alone.  (See  Barrow's  Treatise  on 


*  The  trusts  were  not  to  come  into  operation  antil  Lmljr  Hewky^s 
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the  Creed,  under  the  clanse,  '  His  only  Son/  and  Bo/oc* 
tetj  in  his  treatise,  *  Directions  for  Weak  Christians,'  part  2, 
sec.  68. 1.)  And  the  weight  of  the  observation,  for  the  pre- 
sent purpose,  consists,  not  so  mnch  in  the  consideration  of 
the  trutn  of  the  conclusion  at  which  Barrom  and  Baxter 
have  arrived,  as  in  the  proof  it  affords  of  the  fact  that,  by  all 
bodies  of  Christians  by  whom  the  Apostles'  Creed  was  re- 
ceived, that  is,  in  England,  by  the  members  of  the  Esta- 
blished Church,  and  of  all  the  dissoiting  communities  then 
known,^  the  doctrine  of  the  Holy  Trinity  was  also  received 
and  believed :  and  it  is  by  the  current  acknowledged  use  of 
hmguage  at  that  time  that  this  deed  is  to  be  construed.  In 
the  latter  deed,  therefore,  I  think  Lady  Hewley  expresses 
her  clear  and  undoubted  intention  that  no  Protestant  dis- 
senter who  denies  the  Divinity  of  Christ,  that  is,  no  Unita- 
rian, shall  partake  of  her  bounty. 
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The  learned  Judges  having  delivered  their  opinions,  the 
farther  consideration  of  the  case  was  postponed,  in  order 
that  The  House  might  have  time  to  review  the  arguments 
therein  contained. 


The  following  opinion  was  delivered  by  Lord  CoUenham^ 
C.  on  moving  t£e  jud^ent  of  the  House  of  Lords : — 

My  Lords,  the  opinions  which  have  been  delivered  by  the 
learned  Judges,  have  so  far  exhausted  this  case,  in  all  the 
most  material  parts  of  it,  that  I  do  not  deem  it  necessary  to 
enter,  at  large,  into  the  very  interesting  and  important  mat- 
ters which  were  discussed  at  the  bar. 

The  principal  object  of  the  suit  was  to  have  it  declared 
that  ministers  or  preachers  of  what  is  commonly  called 
Unitarian  belief  and  doctrine,  and  their  widows  and  members 
of  their  congregations,  or  persons  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  are  not  fit  objects  of 
the  charity.  The  decree  appealed  from  established  the 
affirmative  of  that  proposition ;  and,  of  the  seven  Judges 
who  attended  the  hearing  at  the  bar  of  this  House,  six  con- 
curred in  it.  I  cannot  suppose  that  your  Lordships  will 
think  that  there  is  ground  tor  differing  from  this  opinion ; 
and,  if  that  should  be  your  Lordships'  feeling  upon  it,  the 
result  will  necessarily  be  an  affirmance  of  the  decree. 

I  cannot,  however,  omit  to  make  some  observations  as  to 
the  media  through  which  this  conclusion  has  been  arrived 
at  by  the  different  authorities,  by  whom  this  subject  has 
been  considered.    Your  Lordships  will  have  observed  that, 
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in  the  diacoBsion  in  the  Court  of  Chancery*  a  very  large 
ran^  of  evidence  was  admitted  with  a  view  of  coming  to  a 
decision  as  to  what  was  the  intention  of  Lady  HenUy ; 
which  could,  after  all^  only  he  judged  of  by  the  language 
and  terms  used  in  the  deeds.  In  what  respect  and  for  wluit 
purposes  this  evidence  was  properly  received,  vras  the  sub- 
ject of  one  of  the  questions  put  to  the  learned  Judges,  and 
has  been  the  subject  of  some  difference  in  their  opiniona. 
It  does  not  appear  to  me  necessary  to  consider,  minutely, 
those  differences ;  because  I  conceive  that,  keeping  strictlj 
within  those  rules  which  all  the  opinions  recc^nize,  there  u 
sufficient,  upon  the  view  taken  by  the  great  minority,  to  sup- 
port the  conclusion  to  which  they  have  come  upon  the  main 
Eoint  in  the  case.  It  was  very  clearly  andshortiv  laid  down, 
y  Mr.  Baron  Ghwmey :  *'  that  that  part  of  the  evidence 
which  goes  to  show  the  existence  of  a  religious  party  by 
which  uie  phraseology  found  in  the  deeds  wasused,  and  the 
manner  in  which  it  was  used,  and  that  Lady  Heml^  was 
a  member  of  that  party,  is  admissible."  That  beir^,  in 
effect,  no  more  than  receiving  evidence  of  the  circumstances 
by  which  the  author  of  the  instrument  was  surrounded  at 
the  time.  Much  evidence  indeed  appears  to  have  been 
received  which,  if  of  a  nature  to  be  received,  might  fall 
tuider  the  rule,  but  which  was  objectionable  upon  other 
grounds:  such  as  the  opinions  of  living  witnesses.  But, 
rejecting  all  such  evidence,  enough  appears  to  me  to  remain, 
imobjectionable  in  itself  and  properly  received  for  the  above 
purpose,  to  support  the  conclusion  to  which  a  great  migoritf 
of  tne  learned  Juc^es  have  come.  I  have  diought  it  right 
to  make  these  observations  upon  this  matter  of  evidence,  as, 
otherwise,  the  affirmance  of  tne  decree  might  seem  to  sanc- 
tion the  receiving  all  the  evidence  received  below,  whldi 
might  tend  to  introduce  much  doubt  and  confusion  in  other 


cases. 


It  may  be  thought  that  this  opportunity  should  be  taken 
of  specifying  what  description  01  persons  are,  hereafter,  to 
be  considered  as  proper  objects  of  tne  charity.  I  think  that 
any  attempt  to  do  this  would  be  dangerous,  and  would  be 
more  likely  to  promote  than  to  prevent  future  litigation ;  as 
it  is  impossible,  <i  priori^  to  foresee  the  consequences  of  any 
such  declaration,  or  to  have  sufficient  information  as  to  the 
various  interests  upon  which  it  may  operate,  and  which  are 
not  represented  in  this  suit.  What  has  passed  in  this  cause, 
and  the  valuable  opinions  which  the  Judges  have  delivered, 
will,  it  may  be  hoped,  afford  such  li^ht  to  the  trustees  as  to 
enable  them  satismctorily  to  administer  the  funds  for  the 
future. 

It  was  made  part  of  the  complaint  upon  this  appeal,  that 
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some  of  the  tnutees  had  been  remoTed^  as  to  whom  it  had  1843. 

not  been  proved  that  they  entertained  opinions  inconsistent      ^        ^        * 

with  the  aeclared  purposes  of  the  tmst    I  do  not  consider      Attohh«y- 

the  removal  of  any  of  the  trostees  as  implying  any  reflection 

npon  their  moral  conduct.    But  as,  by  flie  decision  of  the        Geherai. 

Cfourt,  it  was  found  that  the  application  of  the  funds  for  the  v* 

time  past|  had  not  been  consistent  with  what  appeared,  lo         Shoes. 

the  Court,  to  be  the  real  object  of  the  charity,  ana  as  a  laree 

discretion  must  necessarily  be  left,  to  the  trustees,  for  the 

fiiture,  I  think  that,  as  a  matter  of  discretion,  it  was  right  to 

select  others  for  the.  future  management  of  the  funds ;  and, 

if  that  was  right  in  1838,^  it  cerlamly  would  be  indiscreet  to 

adopt  a  different  course  in  1842.    1  cannot  therefore  think 

that  it  will  be  right  to  alter  this  part  of  the  decree. 

I  propose,  therefore,  to  your  Lordships  to  dismiss  this  ap* 
peal;  and  I  see  no  ground  for  departing  firom  the  usual 
course  of  giying  to  the  respondents  the  costs. 
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PAPILLON  V.  PAPILLON. 

Thomas  PAPILLON,  Egq.,  by  his  mamage  set- 
tlement dated  in  1791,  conveyed  estates  to  the  useof  him- 
selfi  for  his  Uf?,  with  remainder  to  the  nee  of  traatees,  for 
MtUed*on!5?for  ^^  ^™*  ^^  1,000  years  to  commence  from  bis  death, 
life,  remainder     upon  the  trusts  after  mentioned,  and  subject  thereto,  to 

to  trustees,  for    ^j^^  ^^  ^£  himself  in  fee.    The  trusts  of  the  term 
1,000  years,  to  ,  -.      ,  0^^%^     %       ^^ 

raise  5,000/.  for  were  for  raismg  5,000/.  for  trie  portions  of  the  daughteps 

the  portions  of    and  younger  sons  of  the  marriage ;  the  portions  to  be 

vested  at  the  usual  times,  but  not  to  be  raised  and  paid 
until  after  T.  PapiUofC%  death ;  and  the  settlement  con- 
tained a  provision  for  the  maintenance  and  education  of 
the  children  incase  their  father  should  die" before  their 
portions  became  vested.  It  provided  also  that,  if  the 
fether  should,  in  his  lifetime  or  by  his  will,  settle^  give. 


his  daughters 
and  younger 
SODS,  and,  sub- 
ject thereto,  to 
A.  in  fee :  pro- 
vided that,  if 
A,t  in  his  life- 
time or  by  his 
will,  should 


give  to  any  of 

his  children  entitled  to  portions  under  the  trusts  of  the  term,  any 
sum  of  money  &c.  for  or  towards  their  advancement  in  marriage 
or  otherwise,  the  same  should  be  taken  in  part  or  in  full  satisfac- 
tion (according  to  its  amount)  of  the  portion  thereby  provided  for 
that  child ;  unless  A,  should,  by  writing  under  his  hand,  declare 
to  the  contrary.  A,  had  eight  daughters  and  two  younger  sons. 
By  his  will,  after  reciting  tlie  limitations  and  trusts  of  the  settle- 
ment, he  devised  the  estates,  subject  to  the  5,000  /.,  to  trustees  in 
trust,  by  sale  or  mortgage,  to  raise  money  to  supply  the  deficiency 
of  his  personal  estate  for  payment  of  his  debts  and  legacies,  and, 
in  the  next  place,  to  pay  2,000  /.  to  each  of  his  younger  sons ;  and 
he  declared  that,  after  payment  of  his  debts  and  legacies,  and  the 
sums  of  2,000  /.,  the  estates,  or  such  part  thereof  as  should  re- 
main unsold  for  any  of  the  purposes  aforesaid  (subject ^  neoerthelessy 
to  any  mortgage  or  mortgages  which  should  be  made,  by  the  trustees^ 
in  pursuance  of  the  pavoer  thereinbefore  given  to  them  for  that  pur- 
pose), should  go  to  his  eldest  son.  Held  that  the  will  did  not 
contain  anything  that  was  equivalent  to  a  declaration  that  the 
legacies  of  2,oco  /.  should  not  be  a  satisfaction  for  the  portions  of 
the  two  younger  sons,  and,  consequently,  that  they  were  not 
entitled  to  their  legacies,  and  also  to  their  shares  of  the  5,000/. 
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devise  or  bequeath,  to  or  upon  any  of  hia  children  enti- 
tled or  who  might  become  entitled  to  portions  under 
the  trusts  of  the  term,  any  sum  or  sums  of  mcmey, 
landsy  goods  or  chattels,  for  or  towards  his,  her,  or  their 
advancement  or  preC^rment  in  marriage  or  otherwise, 
then  such  money,  lands,  goods  or  chattels  should  be 
accounted  as  part,  if  less,  or,  if  as  much  or  more,  as 
and  for  the  whole  of  the  portion  or  portions  thereby 
provided  for  him,  her  or  them,  unlesB  the  fisher  Afpuld^ 
bjf  mii^g  under  hi$  band,  signify  ^^  declare  to  the  eon^ 
trary ;  and  that,  in  case  the  father  should,  to  the  satis- 
facti<m  of  the  trustees,  secure  the  payment  of  the  6,000  A 
and  such  maintenance  as  aforesaid,  upon  or  out  of  any 
other  manors,  messuagea  8be.  not  thereinbefore  granted 
and  released,  of  sufficient  estate  and  value  for  that  pur- 
pose, then  the  term  and  the  trusts  thereof  should  cease. 

There  was  issue  of  the  marriage  three  sons  and  eight 
daughters,  all  of  whom  attained  21  before  the  bill  was 
61ed. 

By  a  deed  poll  dated  the  30th  of  October  1811,  T. 
Papitfon  substituted  estates  in  Kent,  which  he  had  pur- 
chased of  IF.  Bennett  and  Sir  John  Honywaod,  for  the 
estates  comprised  in  the  term. 

By  his  will  dated  the  10th  of  S^tember  ia25,  after 
reciting  that,  by  his  marriage  settlement,  the  estates 
therein  comprised  were  limited,  after  his  decease,  ta 
trustees  for  a  term  of  1,000  years  upon  tmsft  to  raisa 
6,000/.  for  the  portioDS  of  his  daughters  and  younger. 
SOBS,  to  be  equally  divided  amongst  them,  and  to  be  paid 
at  sueh  time  and  with  such  benefit  of  survivorship,  and 
with  such  maintenance  in  the  meantime*  as  therein  were 
mentioned,  and,  subject  thereto,  to  the  use  of  himself 
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and  his  heirs  and  assigns,  and,  after  reciting  also  that 
the  last-mentioned  estates  bad  been  discharged  from 
and  other  estates  subjected  to  the  term  and  the  trosts 
thereof  by  the  deed  poll  of  the  30th  of  October  1811, 
he  gave,  amongst  other  legacies,  60  /.  to  each  of  his 
daughters,  for  mourning,  and  devised  the  farms  and 
lands  purchased  by  him  from  WiUiam  Bennett  and  Sir 
John  Honywood,  and  the  estates  comprised  in  his  mar* 
riage  settlement  (subject  nevertheless,  as  to  the  premiaes 
purchased  from  Wm.  Bennett  and  Sir  John  Hanywood, 
to  the  5,000  /•  charged  thereon  as  aforesaid),  to  trustees, 
in  trust,  by  mortgage  or  sale,  or  out  of  the  rents,  to 
raise  money  to  pay  such  of  his  debts  and  legacies  as  his 
personal  estate  should  fiill  short  of  paying ;  and,  in  the 
next  place,  to  pay  2,0002.  to  each  of  kis  younger  sons, 
John  PcqnUon  and  Alexander  Fred.  Wm*  Pt^fiUon,  (who 
were  the  Plaintifis  in  the  cause,)  when  and  as  they  should 
respectively  attain  the  age  of  21  years,  with  interest, 
from  the  day  of  his  decease,  at  42.  percent,  per  annum ; 
and  he  declared  that,  after  payment  of  the  debts  and 
legacies  and  the  sum  of  2,000  /.  to  each  of  his  younger 
sons,  the  hereditaments  and  premises  devised  to  his 
trustees,  or  such  part  thereof  as  should  remain  unsold 
for  any  of  the  purposes  aforesaid  (subject,  nevertheless, 
to  any  mortgage  or  mortgages  which  should  be  made 
by  the  trustees  in  pursuance  of  the  power  therein- 
before given  to  them  for  that  purpose),  should  go  to 
certain  uses  therein  referred  to,  being  uses  in  favour 
of  the  Defendant  I%omas  PapUlon,  the  testator's  eldest 
son:  provided  that  if  the  Plaintiffs  or  either  of  them 
should  die  before  they  or  he  should  attain  21,  then  the 
2,000  L  thereinbefore  directed  to  be  raised  for  the  son  so 
dying,  should  sink  into  the  estates  fhxm  which  it  was 
thereinbefore  directed  to  be  raised,  for  the  benefit  of  the 
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persons  who  should  become  entitled  to  the  estates. 
The  testator  added  that  he  thought  it  right  to  declare 
that  it  was  not  from  any  want  of  affection  to  his  daugh- 
ters that  he  did  not  make  any  larger  provision  for  them 
under  his  will ;  but  because  the  kindness  of  other  rela- 
tions had  rendered  it  unnecessary  for  him  to  do  so. 

The  testator  died  in  April  1838.  The  Plaintiffs  had 
received  their  legacies  of  2,000  L,  but  had  not  been  paid 
any  part  of  the  6,000  /. 

The  bill  alleged  that  the  Defendant  T%amcu  Papillon 
refused  to  allow  the  Plaintiffs'  shares  of  the  last-men- 
tioned sum  to  be  raised,  pretending  that  the  legacies 
were  to  be  accounted  as  and  for  the  whole  of  the 
portions  provided,  for  the  Plaintiffs,  by  the  settlement, 
and  in  full  satisfaction  thereof.  The  bill  prayed  that 
the  principal  and  interest  due,  to  the  Plaintiffs,  in 
respect  of  their  shares  of  the  5,000/.,  might  be  raised 
by  sale  of  the  premises  comprised  in  the  term,  or  other- 
wise by  an  exercise  and  in  pursuance  of  the  trusts 
thereof. 


Papillon 
Papillon. 


The  Defendant  put  in  a  general  demurrer. 

Mr.  Jacob  and  Mr.  Freelinff,  in  support  of  the  de- 
murrer: 
Under  the  settlement,  the  legacies  given  to  the  Plain- 
tiffs, must  be  taken  to  be  a  satisfaction  of  their  shares 
of  the  6,000  Ly  unless  the  testator  has,  by  writing  under 
his  hand,  declared  to  the  contrary.  It  will  be  con- 
tended that,  as  the  testator  has  devised  the  premises 
comprised  in  the  term  of  1,000  years,  subject  to  the 
6,000  l^  he  has  done  that  which  is  equivalent  to  de- 
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1841. 
Pafilloh 

Papillok. 


daring  that  the  legacies  shall  not  be  a  satisfedioa  of 
the  Plaintifis'  shares  of  the  5,000/.  He  has  devised  the 
farms  in  the  only  way  in  which  he  could  devise  them, 
namely,  subject  to  the  charge  thereon.  Fazaherky  ▼. 
GiUibrand  (a).  In  Leake  v.  Leake  (b)  (which  will  be 
relied  on  by  the  Plaintiffs'  counsel)  the  testator  directed 
that  the  settlement  by  which  the  portions  were  pro* 
vided  for  his  younger  children,  should  be  punctually 
complied  with :  but,  here,  the  testator  has  given  no  such 
direction. 


Mr.  Knigki  Bruce  and  Mr.  Simpson,  in  support  of 

the  bill: 

It  is  laid  down  by  Lord  EldoHf  C,  in  Leake  v.  Leahej 
that  it  is  not  necessary  that  a  testator  should  declare, 
in  express  terms,  that  the  legacies  which  he  gives,  by  his 
will,  to  his  children,  shall  not  be  a  satisfaction  of  their 
portions ;  but  that  it  is  sufficient  if  it  appears,  on  the 
will,  that  the  testator  did  not  intend  the  legacies  to  be 
a  satisiactiim  of  the  portions.  We  contend  that,  in  this 
case,  it  pUnly  appears,  on  the  will,  that  the  testator  did 
not  intend  that  the  legacies  given  to  the  Plaintifl^ 
should  be  a  satisfaction  of  their  shares  of  the  5,000  L 

The  recitals  in  thevirill,  show  that  the  settlement,  and 
the  provision  thereby  made  for  the  younger  duldren, 
and  the  substitution,  which  the  testator  had  made  of 
the  estates  purchased  from  Bennett  and  Sir  JbAti  /fonry- 
woodf  for  the  estates  comprised  in  the  setttemeot,  were 
present  to  the  testator's  mind  when  he  made  his  will : 
and  he  devises  those  purchased  estates  subject,  specifi- 
cally, to  the  5,000  L,  to  the  trustees  in  trust  to  raise 


(fl)  Anie^  Vol.  VI.  p,  591. 


{b)  10  Vcs.  477. 
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the  legacies  of  2,000  L ;  bo  that  he  has  directed  the 
trustees,  specifically,  to  raise  the  legacies  out  of  the 
fund  subject  to  the  6,000  /.  It  may  be  said  that,  where 
an  estate  is  devised  subject  to  a  mortgage,  the  latter 
words  are  merely  words  of  description ;  but  the  answer 
to  that  argument  is  that  the  mortgagee  is  not  the  person 
who  is  intended  to  be  provided  for  by  the  devise,  or 
take  any  benefit  under  it. 

The  words  of  the  will  show  that  the  testator  intended 
that  the  state  of  his  property,  as  it  existed  at  the  date 
of  his  will,  should  not  be  altered ;  but  that  all  the  in- 
cumbrances upon  it,  should  remain  as  they  then  were  (c). 

The  Vice-Chancbllob  : 

I  think  that,  primd  facie,  the  portions  are  discharged 
by  pa3rment  of  the  legacies  of  2,000  /• ;  and  it  is  incum- 
bent on  those  who  say  that  they  are  not,  to  show  that 
the  testator  has  done  something  which  is  equivalent  to 
declaring,  by  a  writing  under  his  hand,  that  they  shall 
not  be  discharged. 

The  testator,  in  his  will,  recites  that  the  estates  com- 
prised in  his  settlement,  were  limited,  after  his  decease, 
to  trustees,  tor  a  term  of  1,000  years,  in  trust  to  raise 
6,000  /•  for  the  portions  of  his  daughters  and  younger 
sons,  and,  subject  thereto,  to  himself  in  fee ;  and  that 
those  estates  had  been  discharged  from  the  term  and  the 
trusts  thereof,  and  other  estates  substituted  for  them. 
That  is  nothing  more  than  a  general  review  of  the  state 
of  his  property.  Then,  after  giving  certain  legacies,  he 
devises  a  leasehold  estate,  and  certain  pieces  of  land  in 
Ramney  Marsh,  and  also  certain  advowsons,  which  he 
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1841. 

Papjllok 

o. 
Papilloh. 


{c)  3  Swans.  210,  note. 
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184U 

Papillov 

Papillov. 


names,  to  traatees  in  trust  to  sell  and  to  pay  the  pr<>- 
oeeds,  together  with  the  genaal  residue  of  his  personal 
estate,  in  or  towards  payment  of  his  debts  and  funeral 
and  testamentary  expenses  and  legacies,  and  to  pay 
over  the  surplus,  if  any,  to  his  eldest  son.     Then  he 
devises  the  messuages,  &rms  and  lands,  purchased  by 
him  of  IF,  Bennett  and  Sir  John  Honywood,  and  the 
advowson  of  the  rectory  of  Bennington  in  Kent,  and  ail 
other  his  freehold,  leasehold  and  copyhold  estates  what- 
soever and  wheresoever  not  thereinbefore  devised  and 
bequeathed  (subject,  nevertheless,  as  to  the  farms  and 
lands,  thereinbefore  mentioned  to  have  been  purchased  of 
Bennett  and  Sir  J.  Honytoood,  to  the  sum  of  5,000  /. 
charged  thereon  as  aforesaid),  that  is,  as  they  then  stood, 
to  the  same  trustees,  their  heirs  &c.  to  the  use,  as  to  the 
advowson,  of  the  trustees  for  the  term  of  90  years  upon 
certain  trusts,  and,  as  to  the  rest  of  the  hereditaments 
and  premises  lastly  thereinbefore  devised,  and,  as  to 
the  advowson  (after  the  expiration  of  the  term  of  99 
years),  to  the  use  of  the  trustees,  their  heirs  &c.  in 
trust  to  raise,  by  sale  or  mortgage,  so  much  money  to 
be  applied  in  payment  of  such  of  his  debts  and  legacies, 
as  the  leasehold  estate,  marsh  land  and  advowsons 
firstly  before  devised  to  them,  should  fall  short  of  pay- 
ing ;  and,  in  the  next  place,  to  pay  2,000  L  to  each  of 
his  younger  sons,  who  are  the  Plaintiffs  in  this  cause. 
Then  he  declares  that,  after  payment  of  his  debts  and 
legacies  and  the  sum  of  2,000  /•  to  each  of  his  said 
younger  sons,  the  hereditaments  and  premises  lastly 
devised  to  his  trustees  or  such  parts  thereof  as  should 
remain  unsold  for  any  of  the  purposes  aforesaid,  subject 
nevertheless  to  any  mortgages  or  mortgage  which  should 
be  made,  by  his  trustees,  in  pursuance  of  the  power  there' 
inbeforefor  that  purpose  given  to  them,  should  go,  re- 
main and  be  and  that  his  trustees  should  stand  seised 
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thereof  to  the  uses  under  which  the  Defendant  claims 
to  be  entitled.  So  that,  when  he  declares  the  uses  of 
his  residuary  real  estates,  he  omits  to  mention  the  term 
of  1,000  years,  and  seems  to  suppose  that  the  last-men- 
tioned estates  will  go  to  his  eldest  son,  subject  only  to 
any  mortgage  or  mor^ages  which  the  trustees  might 
find  it  necessary  to  make  in  order  to  enable  them  to  pay 
his  debts  and  legacies  in  full,  and  the  legacies  of  2,000  L 
to  each  of  his  two  younger  sons. 


1841. 

Papillon 

0. 
Papillon. 


I  am  of  opinion,  therefore,  that  there  is  nothing,  in 
this  will,  which  is  equivalent  to  a  declaration  that  the 
legacies  given  to  the  Plaintiffs,  shall  not  be  a  satisfac- 
tion of  their  shares  of  the  6,000  L 


Demurrer  allowed. 


MEMORANDUM. 

Daniel  ▼.  Dudley f  reported  anU^  p.  163,  was  reversed  by 
Lord  CMekkam^  C.    See  1  Phill.  1 ; 

and 

Lautour  v.  HoteombCj  reported  ante,  p.  7i>  was  affirmed  by 
Lord  Lyndhurit^  C.  in  Easter  Term,  1843. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABEYANCE  OF  TITLE. 
See  Executory  Trust. 

ACCOUNTS. 

1.  A  defendant  who  is  required  to 
set  forth  accounts,  is  bound  to  set 
them  forth  as  well  as  he  is  able, 
without  much  labour  or  expense, 
and  he  is  not  bound  (more  especi- 
ally where  he  has  not  been  a  party 
to  the  transactions,  but  is  only  the 
representative  of  a  party,  and  the 
accounts  are  long  and  compli- 
cated) to  refer  to  the  books  for 
the  purpose  of  making  out  the  ac- 
counts. He  most,  however,  allow 
the  plaintiff  to  inspect  the  books. 
[Christian  r.  Taylor]    -    -    401 

2.  If  the  executors  and  trustees  of  a 
will  file  a  bill  for  the  purpose  of 
having  the  rights  of  the  defen- 
dants in  the  residue  ascertained 
without  either  praying  that  the 
accounts  of  the  personal  estate 
may  be  taken  or  offering  to  ac- 
count for  it,  but  admitting  that 
there  is  a  residue ;  the  Court  will 
declare  the  rights  of  the  defendants 
in  the  residue  without  directing 

Vol.  XI. 


the  accounts  of  the  personal  estate 
to  be  taken,  although  the  defen- 
dants apply  at  the  hearing  to  have 
the  accounts  taken.  [Blathwayt 
V.  Taylor] 455 

See  Insufficiency. — Practice,  13. 

ACCOUNTS  AND  INQUIRIES. 

See  Preliminary  Accounts  and 
Inquiries. 

ACCUMULATION. 

See  Will,  9. 

ADMINISTRATION. 

See  Annuity. Foreclosure. 

Multifariousness,  2. 

ADMINISTRATION  SUIT. 
See  Accounts,  2. — Decree. 

ADVANCING  CAUSE. 

A  motion  to  advance  a  cause,  cannot 
be  made  without  notice  to  the 
other  party.    [Powell  v.  Calloway] 

51 

ADVERTISEMENT. 

Where  there  are  two  rival  works,  the 
Court  will  restrain  the  proprietor 
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of  one  of  them  from  adrertising  it 
in  terms  calculated  to  induce  the 
public  to  believe  that  it  is  the  other 
work,  but  will  not  restrain  him 
from  publishing  an  advertisement 
tending  to  disparage  that  other 
work.     [  See  ley  Y.  Fisher]  -    581 

AFFIDAVIT. 

1.  Where  a  bill  of  interpleader  is 
filed  by  the  officer  of  a  company, 
on  behalf  of  the  company,  the  affi- 
davit annexed  ought  to  state,  not 
that  the  plaintiff  does  not  collude, 
but  that,  to  the  best  of  his  know- 
ledge and  belief,  the  company  do 
not  collude  with  the  defendants. 
[Bignold  v.  Audland]      -     -     23 

2.  A  marksman  signed  an  affidavit 
with  his  name  at  length,  his  hand 
having  been  glided  on  the  occa- 
sion.    The   affidavit   was  ordered 

to  bo  taken  off  the  file.     [ v. 

Christopher] 409 

AGREEMENT. 

1.  J.  R.  Bridges,  having  %\e  free- 
hold houses,  but  no  other  property, 
in  Cable-street,  Liverpool,  agreed 
to  sell  them  to  J.  Bleakley  for 
248  /. ;  and,  thereupon,  drew  up 
the  following  memorandum  in  his 
own  handwriting:  "  July  26th, 
1839. — John  Bleakley  agrees  with 
J.  R.  Bridges,  to  take  the  property 
in  Cable-street,  for  the  net  sum  of 
248/.  10«."  Held  that  the  agree- 
ment was  sufficiently  signed  by 
the  vendor.     [Bleakley  v.  Smith] 

150 

2.  By  an  agreement  between  an 
author  and  a  bookseller,  after  re- 
citing that  the  author  had  pre- 
pared a  new  edition  of  one  of  his 
works,  and  that  the  booksellejr  was 
desirous  of  purchasing  it;  it  was 


agreed  that  Messrs.  H.  (printers) 
should  print  2,500  copies  of  the 
work,  in  type  and  page  correspond- 
ing with  another  of  the  author's 
works,  at  the  sole  cost  of  the 
bookseller,  and  that  the  latter 
should  pay,  to  the  former,  for  the 
said  edition,  a  certain  sum  by 
instalments,  the  first  to  be  paid 
as  soon  as  the  edition  was  ready 
for  publication,  &c. ;  the  work  to 
be  divided  into  three  volumes,  and 
to  be  sold,  to  the  public,  at  3/. 
Held  that  the  bookseller  was  not, 
merely,  a  purchaser  of  2,500  copies 
of  the  work,  but  was,  in  equity,  an 
assign  of  the  copyright  of  it,  to 
the  extent  that  he  was  to  be  the 
sole  publisher  of  it,  until  the  whole 
edition,  consisting  of  2,500  copies, 
should  be  sold ;  and,  consequently, 
that  a  bill  by  him  to  restrain  a  pi- 
racy of  the  work,  was  not  demur- 
rable. Held  also  that,  notwith* 
standing  some  of  the  passages 
alleged  to  have  been  pirated,  were 
contained  in  the  prior  editions  as 
as  well  as  in  the  new  edition  of 
the  work,  the  plaintiff  was  enti- 
tled to  rely  upon  them,  in  aid  of 
his  title  to  the  relief  prayed. 
The  injunction  having  been  granted 
on  the  plaintiff  undertaking  to  try 
his  right  at  law,  and  the  anthm' 
declining  to  allow  the  plaintiff  to 
bring  the  action  in  hia  name,  the 
defendant  was  ordered  to  admit,  at 
the  trial,  that  the  plaintiff  was 
the  legal  proprietor  of  the  pirated 
work.      [Sweet  v.  Cater]    -     572 

See  PowBR  OF  Salb,  2. 

ANNUITY. 

The  Court  refused  to  order  an  estate 
charged,  by  a  will,  with  an  annu- 
ity, to  be  either  mortgaged  or  sold 
for  payment  of  the  annuity,  not- 
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withstanding  the  rents  were  very 
inadequate  to  pay  it,  and  it  had  be- 
come greatly  in  arrear ;  the  estate 
being  settled  on  A.  for  life,  with 
remainders  over;  the  annuitant 
being  still  alive,  and  there  being 
no  necessity  for  the  Court  to  di- 
rect the  estate  to  be  either  sold  or 
mortgaged  for  payment  of  the  tes- 
tator's debts.     [Graves  v.  Hicks] 

651 

See  Legacy-duty. 


ANSWER. 

A  defendant  who  was  required  to  set 
forth,  in  his  answer,  to  interroga- 
tories, certain  entries  in  the  books 
of  a  firm  of  which  he  was  a  mem- 
ber, stated,  in  his  answer,  that  he 
and  his  co-partners  had  given  ex- 
press directions,  to  their  agent,  in 
whose  custody  the  books  were,  not 
to  produce  them  to  any  one,  or 
allow  any  stranger  to  inspect  them, 
without  the  express  authority  of 
the  defendant  and  his  co-partners : 
that  the  books  were  not  in  the 
power  of  the  defendant  alone,  but 
of  the  defendant  and  his  co-part- 
ners, and  that  the  defendant  had 
no  right  or  lawful  power  to  pro- 
duce them,  or  to  set  forth  their 
contents,  without  the  consent  of 
his  co-partners.  Held  that  the 
answer  was  insufficient,  as  the  de  • 
fendant  did  not  state  that  his  co- 
partners had  refused  to  consent  to 
his  setting  forth  the  entries. 
[Stuari  v.  Lord  Bute]     -     -  442 

See  DErENDANT,  2,  3. — Discovery, 
3. — Office  Copies, 


ANTICIPATION. 
See  Restraint  on  Alienation. 


APPOINTMENT. 

1.  Under  a  marriage  settlement  a 
sum  of  consols  was  held  in  trust 
for  the  husband  for  life,  remainder 
as  to  a  certain  portion  of  it  for  the 
wife  for  life,  remainder  for  such 
one  or  more  of  the  children  as  the 
husband  and  wife  should  appoint, 
remainder  for  the  children  at  21  ; 
and,  as  to  the  rest  of  the  consols, 
in  trust,  after  the  husbsnd's  death, 
for  the  children,  absolutely,  at  21. 
There  were  Bve  children  who  at- 
tained 21.  Their  parents,  con- 
ceiving that  they  had  power  to  ap- 
point the  whole  of  the  consols, 
made  appointments,  at  di£ferent 
times,  to  two  of  them,  which  more 
than  exhausted  that  portion  of  the 
consols  which  was  appointable. 
Each  deed  of  appointment  declared 
that  the  appointee  should  not  be 
entitled  to  any  further  or  other 
share  in  the  trust-fund  under  the 
settlement,  until  he  should  have 
put  in  hotchpot  the  thereby  ap- 
pointed share;  unless  a  contrary 
intention  should  be  expressed  in 
the  instrument  by  which  any  fur- 
ther appointment  should  be  made. 
Held  that,  though  the  appointable 
part  of  the  consols  was  not  suffi- 
cient to  answer,  fully,  the  second 
appointment,  yet  there  was  to  be 
no  apportionment,  and  that  the 
second  appointee  as  well  as  the 
first,  was  prevented  by  the  hotch- 
pot clause,  from  taking  any  part 
of  his  one-fifth  of  the  unappoint- 
able  consols,  unless  he  would  give 
up  the  whole  of  what  he  would  get 
under  the  appointment;  and  that 
the  unappoin  table  consols  belong- 
ed, wholly,  to  the  three  other  chil- 
dren.    [  Warde  v.  Firmin]  -    235 

2.  T.  settled  his  estates  (subject  to  a 
general  power  of  appointment  in 
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himself),  on  himself  in  tail,  re- 
mainder to  J.  L.  and  his  sons  in 
strict  settlement,  remainder  to  L. 
C.  for  life  &c. :  provided  that  if  J. 
L.,  or  any  issue  male  of  his  hody 
should  become  entitled,  in  posses- 
sion, to  his  father's  family  estates, 
then  the  uses  before  declared  of 
T/s  estates,  for  the  benefit  of  him 
or  them  who  should  so  become  en- 
titled, and  for  the  benefit  of  his  or 
their  issue  male,  should  cease,  and 
those  estates  should  go  over  as  if 
the  person  or  persons  so  becoming 
entitled,  were  dead  without  issue 
male.  T.  by  his  will,  appointed 
his  estates  to  J.  H.  L.  (the  eldest 
son  of  J.  L.)  and  his  sons  in  strict 
settlement,  remainder  to  the  heir 
of  H.  H.  deceased  :  provided  that 
if  any  tenant  for  life  in  possession 
under  the  will,  should  become  en- 
entitled,  in  possession,  to  J.  L.'s 
family  estates,  his  interest  in  the 
devised  estates,  should  cease,  and 
those  estates  go  over  to  the  person 
next  in  remainder  under  the  will, 
as  if  the  tenant  for  life  were  dead. 
The  testator  then  gave  all  the  rest 
and  residue  of  his  real  and  per- 
sonal estates,  to  A.  H.  S.,  his  ex- 
ecutors &c.  J.  L.  became  entitled 
in  possession  to  his  father's  family 
estates  in  the  testator's  life.  The 
testator  died  in  1824;  upon  which, 
J.  H.  L.  entered  upon  his  estates 
under  the  will.  J.  L.  died  in  1833, 
upon  which  J«  H.  L.  became  enti- 
tled in  possession  to  the  family 
estates.  He  had  no  son.  The 
rents  of  T.'s  estates,  accruing  be- 
tween 1833  and  J.  H.  L.'s  death 
or  his  having  a  son,  were  claimed 
by  A.  H.  S.  as  being  appointed  to 
him  by  the  residuary  clause :  and 
L.  C.  and  H.  L.  (the  second  son  of 
J.  L.)  claimed  them,  adversely  to 
each  other,  under  the  limitations,  in 


default  of  appointment,  in  T.'s  set- 
tlement. The  Court  decided  agftinst 
A.  H.  S 's  claim;  and  at  the  re* 
quest  of  counsel,  sent  a  case  to 
law,  as  to  the  claims  of  L.  C.  and 
H.  L.,  notwithstanding  the  legal 
interest  in  T.'s  estates,  was  vested 
in  trustees,  and  the  Court  had  very 
little  doubt  upon  the  question. 
[Marrice  v.  Langham]    -    -  260 

APPORTIONMENT. 
See  Hotchpot  Clause. 

ASSIGNEE. 

1.  Although,  on  the  death  of  the  as- 
signee of  an  insolvent's  estate,  any 
creditor  of  the  insolvent  may  get 
a  new  assignee  appointed  by  the 
Insolvent  Debtors'  Court,  and  all 
the  insolvent's  property  which  was 
vested  in  the  deceased,  will  imme- 
diately thereupon  become  vested  in 
the  new  assignee,  yet,  where  no 
new  assignee  has  been  appointed, 
a  party  having  a  demand  against 
^he  insolvent,  but  not  having 
proved  under  the  insolvency,  may 
sue  the  executors  of  the  deceased 
assignee.     [^Fulcher  v.  HowelQ 

100 

ASSIGNMENT. 
See  Copyright,  4. 

BANKRUPT- 
See  LiEK, — Policy  of  Insurakcb. 

BARONY  IN  FEE. 
See  Executory  Trust. 

BILL   TO    PERPETUATE 
TESTIMONY. 

The  Court  will  not,  even  before  re- 
plication, dismiss  a  bill  to  perpe* 
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tuate  testimony,  for  want  of  pro- 
secution ;  but  will  order  the  plain- 
tiff to  reply  and  examine  his  wit- 
nesses and  procure  the  examination 
to  be  completed  by  a  certain  time; 
and,  in  default  thereof,  to  pay  to 
the  defendant  his  costs  of  the  suit. 
[Beavan  v.  Carpenter}    -    •    22 

CAPTAIN. 

1.  A  ship  at  sea,  was  mortgage,  by 
the  owner,  to  the  plaintiff.  The 
ship  having*  become  unseaworthy, 
was  condemned  and  sold  in  a  fo- 
reign port.  The  purchaser  drew, 
upon  a  person  in  England,  a  bill 
of  exchange  for  the  proceeds,  and 
indorsed  and  delivered  it  to  the 
captain.  The  captain  claimed  a 
lien  upon,  or  a  right  of  set-off 
against  the  amount  of  the  bill,  for 
disbursements  which  he  had  made 
on  account  of  the  ship,  and  threat- 
ened to  bring  an  action,  against 
the  acceptor,  for  the  money  due 
on  the  bill.  The  Court  granted 
an  injunction  to  restrain  the  ac- 
tion.   [Lister  v.  Payn]  •    -  3*48 

2.  A  mortgage  of  a  ship  is  good  as 
between  the  mortgagor  and  mort- 
gagee, although  the  particulars  of 
the  mortgage  are  not  endorsed  on 
the  certificate  of  registry,  as  re- 
quired by  3^  &  4  WUl.  4,  c.  55. 
[Ibid.] 

CASE  SENT  TO  LAW. 

Although  a  court  of  equity  would 
have  been  satbfied  if  the  opinion 
on  a  case,  or  the  verdict  on  an 
issue  directed  by  it,  had  been  the 
reverse  of  what  it  is ;  yet  it  is  not 
the  duty  of  the  Court  to  direct 
another  case  or  another  issue,  un- 
less it  sees  that  the  opinion  or  the 
verdict  is  cleaiiy  wrong.    [ATor- 


tham  Bridge  Company  v.  South* 
ampton  Railway  Company"]  -     42 

CESTUI  QUE  TRUST. 
See  Voluntary  Deed. 

CHAPEL. 

A  lease  of  a  meeting-house  was 
granted,  in  trust  for  a  congrega- 
tion of  Protestant  dissenters,  who 
then  met  in  a  house  belonging  to 
J.  A.  in  the  town  of  S.  The  con- 
gregation was  then  in  connexion 
with  the  Secession  Church  of  Scot- 
land, and,,  consequently,  professed 
the  same  doctrines  and  adopted  the 
same  form  of  worship,  government, 
and  discipline  as  that  church. 
Some  years  afterwards,  the  minis- 
ter and  a  large  majority  of  the  con- 
gregation separated  from  that  con- 
nexion, and  joined  another  religi- 
ous body,  which  professed  the  same 
doctrines  and  used  the  same  form 
of  worship,  but  not  the  same  form 
of  government  and  discipline  as 
the  Secession  Church.:  they,  how- 
ever, retained  possession  of  the 
meeting-house.  Held  that,  on  their 
separation,  they  ceased  to  be  objects 
of  the  trust;  and,  therefore,  were 
not  entitled  to  keep  possession  of 
the  meeting-house.  [Broom  v. 
Summers]    ------  353 

CHARGE  OF  DEBTS  AND 
LEGACIES. 

Testator  gave,  to  his  wife,  all  his 
goods,  chattels,  and  personal  estate 
whatsoever,  and  charged  his  real 
estates  with  the  payment  of  his 
funeral  and  testamentary  expenses 
and  debts,  and  exempted  his  perso- 
nal estate  from  the  payment  thereof. 
He  then  g^ve  pecuniary  legacies 
to  two  of  his-chtldren,  and  charged 
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his  real  estate  with  the  payment  of 
them ;  and  directed  that,  during  the 
minority  of  the  legatees,  his  trus- 
tees, their  heirs  and  assigns,  should 
raise,  out  of  the  rents  of  his  real 
estate,  or  by  any  other  means  they 
might  deem  expedient,  annual  sums 
for  the  maintenance  of  the  lega- 
tees, not  exceeding  four  per  cent, 
per  annum  y  upon  their  respective 
legacies.  Some  years  afterwards, 
the  testator  was  found  a  lunatic  ; 
and,  by  an  order  in  the  lunacy, 
4,250  /.  was  allowed,  yearly,  for 
the  maintenance  of  him  and  his 
family ;  and  such  allowance  was  to 
be  made  from  the  6th  of  April 
1834,  and  to  be  continued,  from 
time  to  time,  until  further  order, 
and  to  be  paid,  to  his  wife,  by  the 
committees  of  his  estate,  out  of  the 
rents  and  pro6ts  thereof.  The  tes- 
tator died  on  the  6th  of  October 
1839.  His  wife  had  received  all 
that  was  due  in  respect  of  the 
allowance  down  to  the  6th  of  April 
1839,  but  nothing  afterwards.  She 
claimed,  under  his  will,  his  per- 
sonal estate,  including  the  rents  of 
his  real  estates  due  at  his  death, 
free  from  the  payment  of  his  fune- 
ral and  testamentary  expenses, 
debts  and  legacies ;  and  she  also 
claimed  one  moiety  of  the  4,250  /. 
for  the  last  six  months  of  the  testa- 
tor's life,  and  insisted  that  it  ought 
to  be  raised,  as  a  debt,  out  of  the 
real  estates.  Held  that  the  funeral 
and  testamentary  expenses,  debts 
and  legacies  were  payable  out  of 
the  real  estates  only,  and  that  the 
widow  was  entitled  to  the  whole  of 
the  personal  estate  including  the 
arrears  of  rent ;  but  that  she  was 
not  entitled  to  the  moiety  of  the 
4,250/.,  that  sum  being  payable 
only  out  of  the  rents,  and  there 
being,  in  consequence  of  her  claim 


before  mentioned,  no  rents  to  pay 
it  with.    [Jones  v.  Bruce]  -     221 

See  Legacies,  1. — Power  of 
Sale,  2. 

CHARITY. 

An  information  and  bill  was  filed,  to 
set  aside  a  long  lease  of  premises 
vested  in  the  Coopers'  Company  for 
charitable  purposes.  The  plain- 
ti£fs  were  three  members  of  the 
court  of  assistants  of  the  Com- 
pany, (who  alleged  that  they  acted 
as  trustees  of  the  charity,)  and  an 
almsman  and  alms  woman,  who 
were  objects  of  the  charity.  A 
general  demurrer  to  the  informa- 
tion and  bill  was  allowed,  as  no 
relief  was  prayed  with  respect  to 
the  plaintiffs  individually.  But 
leave  was  given  to  amend  the  re- 
cord, by  making  it  an  information 
only.  [A  ttomey-  General  v.  East 
India  Company]  -     .     -     -     380 

See  Dissenters. — Extrinsic  Evi- 
dence. 

CHOSE  IN  ACTION. 

5e«  Copyright,  4. — Husband  and 
Wife. — Marriage  Settlement. 
— Policy  of  Insurance. 


CLERK  OF  RECORDS  AND 
WRITS. 

The  Clerk  of  Records  and  Writs  is 
not  compellable  to  file  the  answer 
of  a  defendant  who  has  refused  to 
take  an  office-copy  of  the  bill. 
[Aked  V.  Aked]    -     ...    437 

COLLUSION. 
See  Affidavit,  I. 
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COMPROMISE- 
See  VoLUKTART  Deed. 

CONFIRMATION. 
See  Report,  1. 

CONSTRUCTION. 

1.  Testator  bequeathed  his  residue 
in  trust  for  his  daughter  Sarah 
and  her  children,  independently  of 
her  husband,  and  her  receipts 
alone,  notwithstanding  her  cover- 
ture, to  be,  from  time  to  time,  a 
sufficient  discharge.  Held  that  the 
daughter  and  her  children  living  at 
the  testator's  death  were  entitled 
to  the  residue  jointly.  [De  Witte 
V.  De  Witte'] 41 

2.  "  I  give,  to  my  wife,  all  my  ready 
money  at  my  bankers,  in  my  dwel- 
ling-house, or  elsewhere ;  by  which 
I  mean  money  not  invested  in 
security  or  otherwise  bearing  inte- 
rest, but  what  I  may  have  in  hand 
for  current  expenses  at  the  time  of 
my  decease."  Held  that  cash  ba- 
lances in  the  hands  of  the  testator's 
bankers  and  of  his  agent,  and 
dividends  of  stock  due  at  the  tes- 
tator's death,  passed  by  the  be- 
quest ;  but  that  the  rent  of  a 
house,  and  the  interest  of  a  sum 
due  on  mortgage,  did  not  pass. 
[Fryer  v.  Ranken]      ^    •    ^    65 

3.  Testator,  by  his  will,  gave  500  /. 
to  A.  and  1,000/.  to  B.  to  be  paid 
within  12  calendar  months  after 
his  wife's  death.  By  a  codicil  of 
the  same  date,  he  reduced  those 
legacies  to  300  /.  and  500  /.  respec- 
tively. Afterwards  he  formally  re- 
published his  will.  By  a  second 
codicil,  after  reciting  the  be- 
quest, in  hb  will,  of  500  i.  to  A. 
he  revoked  that  bequest,  and,  in 


6. 


lieu  of  it,  g^ve  A.  300  /.,  to  be  paid 
at  the  same  time  as  the  revoked 
bequest  was  directed  by  his  will. 
By  a  third  codicil,  after  reciting 
that,  by  his  will,  he  had  given  to 
R.  3,000  /.,  he  reduced  that  legacy 
to  2,000/.;  and  tl^en  directed 
that  the  300  /.  given  to  A.  as 
well  as  the  1,000/.  given  to  B., 
should  not  be  paid  till  twelve 
months  after  the  death  of  his  wife. 
Held,  taking  all  the  instruments 
together,  thkt  B.  was  entitled  to 
a  legacy  of  1,000/.  [Grand  v. 
Reeve]    -------66 

Testator  gave  annuities  to  three  of 
his  relations,  and  directed  that,  if 
the  annuities  were  paid  by  the 
interest  of  money  in  the  stocks,  at 
the  death  of  the  different  parties, 
the  principal  should  be  divided 
between  the  children  of  the  de- 
ceased. One  of  the  annuitants 
had  Bve  children  living  at  the  tes- 
tator's death ;  but  only  one  of 
them  survived  the  annuitant.  Held 
that  the  capital  of  the  stock  which 
had  been  provided  to  answer  the 
annuity,  did  not  vest  in  the  sur- 
viving child,  on  the  annuitant's 
death;  but  vested,  on  the  testa- 
tor's death,  in  all  the  children  then 
living,  as  tenants  in  common. 
[fVatsony.  fVatsan]  -     -    -     73 

Testator  bequeathed  his  residue 
to  several  classes  of  persons.  Some 
of  the  parties  were  members  of  two 
of  the  classes.  Held,  nevertheless, 
that  they  were  entitled  to  only  one 
share,  each,  of  the  residue.  [Pruen 
V.  Osborne] 132 

Testator  bequeathed  his  residue 
to  the  children,  then  living,  of  T. 
B.  and  W.  C,  and  the  lawful  issue 
then  living  of  such  of  their  children 
as  were  dead,  as  tenants  in  com- 
mon, so  nevertheless  that  such  issue 
Y  Y  4 
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Bhouldi  aBamongflttbemselTeB,  take 
as  tenants  in  common^  and  per 
stirpes  and  not  per  capita ;  it  be- 
ing his  intention  that  such  issue 
should  have  only  the  shares  which 
their  respective  parents  would  have 
been  entitled  to,  if  living.  Held 
that  the  word  '  issue'  must  be 
taken  in  the  restricted  sense  of 
*  children.'  [Pruenv. Osborne]  132 

7.  Testator  directed  his  executors  to 
set  apart  a  sum,  not  more  than 
7,600/.;  the  dividends  of  which, 
when  invested  as  after  directed, 
would  amount  to  or  produce  the 
clear  yearly  sum  of  300  /.,  clear  of 
all  deductions  whatsoever,  and  to 
invest  the  sum  so  to  be  set  apart,  in 
Government  or  other  securities ; 
and  he  directed  that  if,  at  any  time, 
the  dividends  of  the  trust  monies 
should,  from  any  cause  whatsoever, 
prove  insufficient  to  answer  the 
purposes  aforesaid,  the  trustees 
should,  out  of  the  residue  of  the 
monies  that  should  come  to  their 
hands,  raise  such  further  sum  as 
should  be  sufficient  to  make  good 
any  deficiency,  and  apply  the  same 
accordingly :  and  he  gave  the  an- 
nuity to  the  plainti£f  for  life.  Held 
that  the  annuity  was  free  of  legacy- 
duty.     [Morris  Y,  Burton"]   -  161 

8.  Testator,  by  his  will,  after  devis* 
ing  his  real  estates,  and  giving  pe- 
cuniary legacies,  directed  his  debts, 
funeral  and  testamentary  expenses, 
and  the  legacies  thereby  given,  to 
be  paid  as  soon  as  conveniently 
might  be  after  his  death :  *'  And  I 
charge  my  debts  and  legacies  on 
my  real  and  personal  estate."  By 
a  codicil  he  gave  to  A.  and  B.  a 
sum  of  stock,  and  directed  the  trus- 
tees and  executors  of  his  will  (who 
were  the  same  persons)  to  par* 
chase  and  transfer  the  stock  to  A. 
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and  B.y  in  trust  for  C.  for  life; 
and,  subject  thereto,  in  trust  to 
permit  the  same  to  return  to  and 
become  part  of  his  personal  estate. 
Held  that  the  charge  in  the  will, 
extended  to  the  leg^acy  given  by 
the  codicil.    [Rooke  v.  Worrall] 

216 

9.  Testator  gave  5,000  2.  to  his  sons, 
in  trust  for  his  daughter  Mrs.  W., 
so  as  not  to  be  subject  to  the  debts, 
acts  or  control  of  her  husband; 
and  he  gave  the  like  sum  to  his 
daughter  Mrs.  A.,  in  trust  as  afore- 
said^ for  the  use  of  herself  and 
children,  Mrs.  A.  had  two  chil- 
dren living  at  the  testator's  death. 
Held  that  they  did  not  take  either 
as  joint-tenants  or  tenants  in  com- 
mon with  her;  but  that  she  was 
entitled  to  the  whole  income  of  the 
fund,  for  her  life,  for  her  separate 
use,  with  remainder  to  her  chil- 
dren.    [French  v.  French]  -  257 

10.  Testator  directed  his  residue  to 
be  divided  amongst  the  children  of 
L.  D.,  to  wit,  J.  D.,  E.  D.,  and 
A.  D.  Held  that  the  gift  was  not 
made  to  the  children  as  a  class,  but 
as  individuals;  and  that  one  of 
them  having  died  in  the  testator's 
lifetime,  the  share  intended  for 
that  child  was  undisposed  of.  Tes- 
tator directed  that  the  legacies 
given,  by  his  will,  to  females,  mar- 
ried or  single,  should  be  for  their 
own  benefit  and  their  children,  and 
should  never  be  subjected  to  the 
controlof  their  respective  husbands. 
Held  that  the  females  took  for  their 
lives,  for  their  separate  use,  with 
remainders  to  their  children.  [Bain 
V.  Lescher'] 397 

1 1 .  A  testator  directed  the  income  of 
his  property  to  be  accumulated  for 
the  term  of  21  years  from  his 
death.    The  testator  died  on  the 
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5th  Janaary  1820.  Held  that,  in 
the  computation  of  the  term,  the 
day  of  his  death  was  to  he  ex- 
cluded; and,  consequently,  that 
the  dividends  on  stock  which  he- 
came  due  on  the  5th  January.  1841, 
were  suhject  to  the  trust  for  accu- 
mulation.    [Gorst  ▼.  Lowndes] 

434 

12.  Testator  devised  lands,  suhject 
to  an  annuity  to  hSa  wife,  to  his 
son  for  life,  with  remainder  to  the 
son's  first  and  other  sons  in  tail, 
with  remainder,  subject  to  another 
annuity  to  his  wife,  to  his  grand- 
son and  the  grandson's  first  and 
other  sons  in  like  manner,  with  re- 
mainders over;  and  he  gave  his 
residuary  personal  estate  to  his  son. 
The  son  died  without  issue;  and, 
thereupon,  the  testator,  by  a  codi- 
cil, charged  the  lands  with  three 
further  annuities,  one  for  his  wife, 
another  for  his  daughter,  and  the 
third  for  her  husband;  and  gave 
his  residuary  personal  estate  to  hb 
wife.  He  afterwards  made  two 
other  codicils,  but  they  were  not 
duly  attested.  He  then  made  a 
fourth,  which  was  duly  attested, 
''  revoking  several  of  the  disposi- 
tions heretofore  made  by  me  in  my 
said  will  and  codicils,  of  all  my 
freeholdi  copyhold,  and  personal 
estate  of  every  kind ;  and,  instead 
of  such  devise,  disposition  and  be- 
quest thereof,  I  do  give  all  my 
freehold,  copyhold  and  personal  es- 
tate of  every  kind  and  wheresoever 
situate,  unto  my  daughter,  for  her 
life;  and,  after  the  detennination 
of  that  estate,  unto  my  grandson 
and  his  heirs  in  strict  entail  as  in 
my  will  directed"  He  then  di- 
rected  that  his  grandson,  who  was 
an  infant,  should  not  be  put  in  pos- 
session of  his  estates,  until  he  at- 


tained thirty-one ;  and  that,  in  the 
interval,  the  rents  should  be  accu- 
mulated for  the  benefit  of  his 
grandson  and  his  heirs :  **  and,  in 
failure  of  issue  of  my  said  grand- 
sonj  I  order  that  my  said  estates 
and  efifects  shall  go  and  descend  as 
is  by  my  said  will  directed."  The 
testator  then  confirmed  the  several 
annuities  and  donations  bequeathed 
in  his  will  and  former  codicils,  and 
gave  another  annuity  to  his  wife ; 
thereby,  in  all  other  respects  but 
what  was  above  mentioned,  ratify- 
ing and  confirming  his  will  and 
codicils.  Held  that  the  grandson 
took  not  an  estate  tail,  but  only  an 
estate  for  life  in  the  lands.  If 
lands  are  devised  in  trust  to  be 
settled  on  A.  and  his  heirs  in  strict 
entail,  the  lands  ought  to  be  set- 
tled on  A.  for  life,  and  on  the  per* 
sons  designated  as  his  heirs,  in 
succession.  [Gravesv.Hichs]  536 

See  Agreement,  2.— -Appointment, 
1,  2. — Costs,  4. — Deed,  2. — Ex- 
trinsic Evidence. — Heir  and 
Executor,  1. — Lunatic. — Mis- 
nomer.— Portions. — Power  of 

Sale. Settlement,    1,   2, 

Trust,  1. 

CONTEMPT. 

1.  Plaintiff  did  not  proceed,  within 
the  time  limited  by  11  Geo.  4, 
and  1  Will.  4,  c.  36.  Rule  1 3,  to 
take  the  bill  pro  confesso  against  a 
defendant  who  was  in  prison  for 
want  of  answer.  After  that  time 
had  expired,  the  defendant  filed  his 
answer,  and  then  moved,  under  the 
rule,  to  be  discharged,  without 
costs.  Held  that,  as  the  defendant 
had  not  applied  to  be  discharged 
until  after  he  had  disabled  the 
plaintiff,  by  filing  his  answer,  from 
proceeding  to   Uike   the   bill  pro 
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confessoj  the  case  was  not  within 
the  rale,  and  therefore,  the  de- 
fendant could  not  be  discharged 
without  paying  the  costs  of  his 
contempt.    [  Williams  v.  Newton] 

45 
See  Injunction,  5. 

CONVERSION. 

Two  brothers,  A.  and  B.,  entered 
into  CO  partnership,  without  arti- 
cles, and  purchased  land  for  the 
purposes  of  their  trade,  with  money 
borrowed  from  C,  and  had  the 
land  conveyed  to  themselves  in 
moieties,  to  uses  to  bar  dower. 
Shortly  afterwards  they  mortgaged 
the  land  to  C.  in  fee,  to  secure  the 
money  borrowed.  A.  died  intes- 
tate, leaving  B.  his  heir.  B.  then 
took  D.  into  partnership.  Each  of 
the  firms  erected  trade  buildings 
on  the  land,  and  paid  for  them  and 
for  the  insurance  on  them,  and 
also  paid  the  interest  on  the  mort- 
gage-money out  of  their  partner- 
ship funds.  Ultimately,  B.  and 
D.  paid  off  the  mortgage  out  of 
their  partnership  property,  and  took 
a  re-conveyance  of  the  land  to 
themselves  as  joint  tenants  in  fee. 
B.  died,  and  his  heir,  who  was  also 
the  heir  of  A.,  claimed  the  land ; 
but  the  Court  held  that  it  was  con- 
verted into  personalty,  and  dis- 
missed the  bill.  [Houghton  v. 
Houghton] 491 

COPYHOLDS. 

1.  A  bill  in  equity  will  not  lie  for  a 
partition  of  copyholds.  [Homcas- 
tie  V.  Charlesworth]      -     -     315 

2.  The  probate  of  a  will  is  not  a 
sufficient  authentication  of  it  so 
far  as  it  relates  to  copyholds.  Ar- 
cher V.  Slater*]    -    -    .    -    507 


COPYRIGHT. 


1.  The  defendants  published  a  work 
containing  an  original  essay  on 
modern  EngUsh  poetry,  biographi- 
cal sketches  of  43  modern  poets, 
and  selections  from  their  poems, 
amongst  which  were  six  short 
poems  and  parts  of  longer  poems, 
the  copyright  whereof  belonged  to 
the  plaintiff.  The  selections  con- 
stituted, altogether,  the  bulk  of  the 
defendants'  work;  but  were  alle- 
ged to  have  been  introduced  into 
it  for  the  purpose  of  illustrating  the 
essay.  The  Court  restrained  the 
publication  of  the  defendants*  work 
as  being  an  infringement  of  the 
plaintiff's  copyright  [Campbell  v. 
Scott] 31 

2.  Where  a  party  seeks  to  restrain 
an  infringement  of  his  copyright, 
it  is  not  necessary  for  him  to  spe- 
cify, either  in  his  bill  or  affidavit, 
the  parts  of  hb  work  which  be 
considers  to  have  been  pirated; 
although,  he  does  not  claim  copy- 
right in  all  the  passages  which  are 
the  same  in  both  works.  [Sweet  v. 
Maugham]  .    -     .    -    -     .    51 

3.  Where  an  injunction  restraining 
an  infringement  of  copyright,  is 
continued,  subject  to  the  plaintiff 
bringing  an  action,  the  Court  will 
not  allow  the  defendant  to  continue 
the  sale  of  his  work,  he  keeping  an 
account,  unless  the  plaintiff  will 
consent.      -----    [Ibid.] 

4.  By  an  agreement  between  an  an* 
thor  and  a  bookseller,  after  reciting 
that  the  author  had  prepared  a  new 
edition  of  one  of  his  works,  and 
that  the  bookseller  was  desirous  of 
purchasing  it ;  it  was  agreed  that 
Messrs.  H.  (printers)  should  print 
2,500  copies  of  the  work  in  type 
and  page  corresponding  with  ano- 
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ther  of  the  author's  works,  at  the 
sole  cost  of  the  hookseller,  and  that 
the  latter  should  pay,  to  the  former, 
for  the  said  edition,  a  certain  sum 
hy  instalments,  the  first  to  he  paid 
as  soon  as  the  edition  was  ready 
for  publication,  &c. :  the  work  to 
be  divided  into  three  volumes,  and 
to  be  sold,  to  the  public,  at  3/. 
Held  that  the  bookseller  was  not, 
merely,  a  purchaser  of  2,500  copies 
of  the  work,  but  was,  in  equity,  ^ 
assign  of  the  copyright  of  it,  to  t^^ 
extent  that  he  was  to  be  the  sole 
publisher  of  it,  until  the  whole 
edition,  consisting  of  2,500  copies^ 
should  be  sold ;  and,  consequently 
that  a  bill  by  him  to  restrain  a  pi- 
racy of  the  work,  was  not  demur- 
rable: Held  also  that,  notwith- 
standing some  of  the  passages  al* 
leged  to  have  been  pirated,  were 
contained  in  the  prior  editions,  as 
well  as  in  the  new  edition  of  the 
plaintiff's  work,  the  plaintiff  was 
entitled  to  rely  upon  them,  in  aid 
of  his  title  to  the  relief  prayed. 
The  injunction  having  been  granted 
on  the  plaintiff  undertaking  to 
try  his  right  at  law,  and  the  author 
declining  to  allow  the  plaintiff  to 
bring  the  action  in  his  name,  the 
defendant  was  ordered  to  admit,  at 
the  trial,  that  the  plaintiff  was  the 
legal  proprietor  of  the  pirated 
work.     [^Sweet  v.  Cater]   -     572 

CORPORATION. 

See  Injunctioh,  6. — Plea  akd 
Pleading,  3. 

COSTS. 

1.  A.  agreed  to  sell  land  to  a  railway 
company ;  but  died  before  he  had 
executed  the  conveyance,  leaving 
«n  infant  heir.  The  company  then 


instituted  a  suit,  in  order  to  obtain 
a  conveyance  from  the  infimt.  Held 
that,  although  the  company  were 
bound,  by  their  Act,  to  pay  the 
expenses  of  the  conveyance  of  land 
taken  by  them,  yet,  as  A.  had  oc- 
casioned the  suit  by  suffering  the 
land  to  descend  to  an  infant,  the 
costs  of  the  suit  and  of  having  the 
conveyance  settled  by  the  Master, 
must  be  paid  out  of  the  purchase- 
money.  [Midland  Counties  Rail- 
way  Company  v.  Westcomb]      51 

2.  New  security  ordered  to  be  given 
for  costs,  the  surety  having  become 
bankrupt.      [Veitch    v.     Irving'] 

122 

3.  On  the  25th  of  July  the  defend- 
ant served  a  notice  of  motion  to 
dismiss,  to  be  made  on  the  29th, 
the  next  seal.  On  the  27th,  plain- 
tiff replied,  and  tendered  20  s.  costs 
to  defendant,  which  the  defendant 
refused  to  accept  until  he  had  as- 
certained whether  he  ought  to  do 
so  or  not,  and  the  whole  of  the  28th 
was  allowed  him  for  that  purpose. 
At  eight  o'clock  in  the  evening  of 
the  28th  plaintiff  instructed  coun- 
sel to  appear  on  the  motion.  At 
ten  in  the  morning  of  the  29th,  de- 
fendant said  he  would  accept  the 
costs.  The  Court  held  that  he  was 
too  late,  and  ordered  him  to  pay 
the  costs  of  the  motion,  minus  20  5. 
[Piper  V.  Gittens]    -     -     -     282 

4.  Under  1  &  2  Vict  c.  110,  s.  17 
&  18,  interest  is  recoverable  on 
costs  which  one  party  is  ordered  to 
pay  to  another,  but  not  on  costs 
directed  to  be  raised  out  of  an  es- 
tate. [Attomey'General  v.  Ne~ 
tkercote]    ----.-    529 

See  FoRECLOstJRE. — Multipari- 

OUSNESS,  2. 
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COVENANT. 


The  lessee  of  an  inn  covenanted  to 
use  and  keep  it  open  as  an  inn, 
during  the  term,  and  not  to  do  any 
act  wherehy  the  licences  might  be- 
come forfeited.    The  lessee  having 
threatened  to  do  certain  acts  incon- 
sistent with  the  first  branch  of  the 
covenant,  the   lessor  obtained  an 
ex   parte  injunction,    restraining 
him  from  discontinuing  to  use  and 
keep  open  the  premises  as  an  inn, 
and   from  doing  any  act  whereby 
the  licences  might  become  forfeited 
or  be  refused.     But  the  injunction 
was  afterwards  dissolved,  the  Court 
having  no  jurisdiction  to  restrain 
a  person  from  discontinuing  to  use 
premises  as  an  inn,  which  was  the 
same,  in  effect,  as  ordering  him  to 
keep   an  inn ;    and   no  intention 
having  been  shown  on  the  part  of 
the  defendant  to  violate  the  nega- 
tive part  of  the  covenant   [Hooper 
V,  Brodrick]      -----    47 

CREDITOR. 

Although  an  order  for  preliminary 
accounts  and  inquiries  has  been 
obtained  in  a  suit  for  administering 
a  testator's  estate,  yet  the  Court 
will  not,  on  that  account,  restrain 
a  creditor  from  suing  the  executors 
at  law.  The  order  however  does 
not  prevent  the  parties  from  having 
the  cause  heard  before  the  Master 
has  made  his  report.  [Tecigue  v. 
Richards] 46 

See  Decree. 


CREDITOR'S  SUIT. 


DEBT. 


See  Parties,  3. 


I 


See  Charge  of  Debts  and  Le- 
gacies.— LuKATic. — Power  of 
Sale,  2. 

I     DEBTOR  AND  CREDITOR. 

See  Creditor. — Decree. — ^Iksol- 

VENT,  1,  2. 

DECREE. 

Two  decrees  had  been  made  for  the 
administration  of  the  estate  of  A. 
B.  deceased,  one  in  a  creditors 
suit,  and  the  other  in  a  legatee's 
suit.  A  motion  by  the  plaintiff  in 
the  former,  to  stay  the  prosecution 
of  the  decree  in  the  latter,  so  far 
as  it  directed  an  account  of  the 
deceased^s  estate  and  of  his  debts, 
was  refused,  there  being  no  sup:- 
gestion  of  a  deficiency  of  assets. 
[Plunkett  Y.  Lewis]       -     -    379 

See  Accounts,  2. — Practice^  13. 

DEED. 

I.  By  a  marriage  settlement,  trusts 
were  declared  of  a  sum  of  money, 
the  wife's  property,  for  her  se- 
parate use  for  life,  for  her  hus- 
band for  life,  for  their  children  as 
the  wife  should  by  deed  or  will 
appoint ;  in  default  of  appointment, 
for  the  children  equally ;  if  there 
should  be  no  child,  then  for  such 
persons  as  the  wife  should  appoint 
by  deed  or  will,  and,  in  default 
thereof,  for  the  executors  or  ad' 
ministrators  of  the  wife.  The  ul- 
timate trust  took  effect.  Held  that, 
by  the  executors  or  administra' 
tors  of  the  wife,  her  next  of  kin  at 
her  death,  were  meant,  there  being, 
throughout  the  settlement,  an  evi- 
dent intention  to  exclude  the  bus- 
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band  from  taking  Biore  than  a  life 
interest.  KeTersedy  see  1  Phillips, 
1.     [Daniel  y.  Dudley]      -     163 

2.  In  1704,  Lady  Hewley,  a  Protes- 
tant Nonconformist,  conveyed  es- 
tates to  trustees  for  the  benefit  of 
such  poor  and  godly  preachers  for 
the   time   being  of  Christ's  Holy 
Gospel,    and  for  such  poor  and 
godly  widows  for  the  time  being, 
of  poor   and   godly  preachers  of 
Christ's  Holy  Gospel,  as  the  trus- 
tees for  the  time  being  should  think 
fit ;  for  promoting  the  preaching  of 
Christ's  Holy  Gospel,  in  such  man- 
ner and  in  such  poor  places  as  the 
trustees  for  the  time  being  should 
think  fit ;  for  educating  such  young 
men  designed  for  the  ministry  of 
Christ's  Holy  Gospel  as  the  trus- 
tees for    the    time  being  should 
approve  of;  and  for  relieving  such 
godly  persons  in  distress,  being  fit 
objects  of  her  own  and  the  trus- 
tees' charity,  as  the  trustees  for 
the  time  being  should  think  fit. 
At  and  for  several  years  after  the 
date  of  the  conveyance,  all  sects 
tolerated  by  law  believed  in  the 
Trinity.     But,   in   the  course   of 
time,  the  estates  became  vested  in 
trustees,    of  whom   the  majority 
(though  calling  themselves  Pres- 
byterians)  were   Unitarians,    and 
one  was  a  member  of  the  Church 
of  England  :  and  they  applied  the 
rents  for  the  benefit  of  Unitarians. 
At  the  hearing  of  an  information 
filed,  against  the  trustees,  the  Court 
held  that  neither  Unitarians  nor 
members  of  the  Church  of  England 
were  entitled  to  participate  in  the 
management    or    benefits   of  the 
charity;  and  ordered  the  trustees 
to  be  removed ;    and   afterwards 
appointed  members  of  three  dif- 
ferent sects  of  Trinitarian  dissen- 


ters in   their  place.      [Attorney- 
General  v.  Shore]     -    -     -    592 

5^c  Appoiktment,  1,2.— Extrin- 
sic EviDEKCE. — Maintenance, 
2. — Marriage  Settlement,  2. 

DEFENDANT. 

1.  A  defendant  in  a  suit  for  taking 
accounts  omitted  to  insert,  in  his 
examination,  any  receipts  or  pay- 
ments by  him  during  a  certain  pe* 
riod :  the  plaintiff,  however,  proved 
receipts  by  him  during  that  period. 
The  Court  refused  to  allow  the 
defendant  to  bring  in  a  farther 
examination  or  additional  accounts, 
or  to  give  any  evidence  of  pay- 
ments in  order  to  discharge  himself 
from  those  receipts.  [McMeford 
V.  Austwich] 209 

2.  A  defendant  who  is  required  to 
set  forth  accounts,  is  bound  to  set 
them  forth  as  well  as  he  is  able, 
without  much  labour  or  expense, 
and  he  is  not  bound  (more  espe- 
cially where  he  has  not  been  a 
party  to  the  transactions,  but  is 
only  the  representative  of  a  party, 
and  the  accounts  are  long  and 
complicated)  to  refer  to  the  books 
for  the  purpose  of  making  out  the 
accounts.  He  must,  however,  al* 
low  the  plaintiff  to  inspect  the 
books.      [Christian    v.     Taylor] 

401 

3.  Where  the  documents  of  which  a 
defendant  is  required  to  set  forth 
a  list,  are  numerous,  it  is  not  ne- 
cessary for  him  to  specify  each  of 
them ;  but  it  is  sufficient  for  him 
to  describe  them,  so  as  to  enable 
the  plaintiff  to  move  for  them ;  as, 
for  instance,  to  say  that  they  are 
contained  in  bundles  or  hogsheads, 
sealed  up,  and  marked  A  B  &c. 

[Ibid:\ 
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4.  A  defendant  who  was  required  to 
set  forth,  in  his  answer  to  interro- 
gatories, certain  entries  in  the 
hooks  of  a  firm  of  which  he  was 
a  meniher,  stated,  in  his  answer, 
that  he  and  his  co-partners  had 
given  express  directions  to  their 
agent,  in  whose  custody  the  hooks 
were,  not  to  produce  them  to  any 
one,  or  allow  any  stranger  to  in- 
spect them,  without  the  express 
authority  of  the  defendant  and  his 
co-partners:  that  the  books  were 
not  in  the  power  of  the  defendant 
alone,  but  of  the  defendant  and 
his  co-partners,  and  that  the  de- 
fendant had  no  right  or  lawful 
power  to  produce  them  or  to  set 
forth  their  contents,  without  the 
consent  of  his  co-partners.  Held 
that  the  answer  was  insufficient, 
as  the  defendant  did  not  state  that 
his  co-partners  had  refused  to  con- 
sent to  his  setting  forth  the  entries. 
[Stuart  Y.  Lord  Bute]    -     -     442 

See  Accounts,  2.«-»lNsurFici£NCT. 
—  Office  Copies. — Practice, 
13. 

DEMURRER. 

A.  instituted  a  suit  against  6.  and  C. 
respecting  a  sum  of  4,000  /.  D. 
also  was  made  a  party  to  the  suit ; 
but  having  no  interest,  he  dis- 
claimed. A.,  B.  and  C.  after- 
wards came  to  a  compromise,  in 
pursuance  of  which  they  executed 
a  deed,  assigpung  the  4,000/.  to 
trustees,  in  trust  to  pay  to  D.  his 
costs  of  the  suit,  and  to  divide  the 
rest  of  the  fund  amongst  A.,  B. 
and  C.  D.,  though  he  was  not  a 
party  either  to  the  compromise  or 
the  deed,  filed  a  bill  against  A.,  B. 
and  C,  and  the  trustees,  to  com- 
pel a  performance  of  the  trusts 
and  payment  of  his  costs.    A  de- 


murrer by  C,  for  want  of  equity, 
was  allowed.     [GMi  v.  Giands] 

584 

See  Agreement,  2. — Charity. 

DEMURRER  ORE  TENDS. 
See  Multifariousness,  2. 

DISCOVERY. 

1  •  A  defendant  at  law  may  file  a  bill 
of  discovery,  not  only  to  sustain 
his  defence  to  the  action,  but  to 
rebut  the  evidence  in  support  of  it. 
[Glasscott  V.  Copper  Miners'  Com- 
pany]   ------     -     305 

2.  The  rule  that  officers  of  a  corpo- 
ration may  be  made  co-defendants 
to  a  bill  against  the  corporation, 
applies  to  a  bill  for  discovery  as 
well  as  to  a  bill  for  relief;  and 
members  of  the  corporation  may 
be  joined  with  the  officers.    [Ibid,] 

3.  A.,  B.  and  C.  were  members  and 
three  of  the  directore  of  a  mining 
company,  and  also  lessees,  in  trust 
for  the  company,  of  mines  in  Nova 
Scotia,  under  a  lease  by  which  a 
portion  of  the  profits  was  reserved 
to  the  lessor.  The  lessor's  execu- 
tors filed  a  bill  against  A.,  B.  and 
C.  for  an  account  of  the  profits  of 
the  mines,  and  required  them  to 
set  forth  a  list  of  all  accounts,  &c. 
relating  to  the  mines  in  the  posses- 
sion of  them  or  their  agents.  Tbe 
defendants  set  forth  a  list  of  all 
the  accounts  in  the  possession  of 
themselves  and  of  the  secretary  of 
the  company  in  London,  adding 
that  there  were  other  accounts  in 
the  possession  of  the  company's 
agent  in  America;  that  the  de- 
fendants had  no  power  to  inspect 
or  use  the  accounts  of  the  com* 
pany,  except  when  sitting  at  the 
board  of  directors  or  by  an  order  of 
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the  board ;  and  that  they  bad  not 
the  permission  of  the  board  to  use 
the  accounts  for  the  purposes  of  the 
suit,  and  they  believed  that  the  di- 
rectors declined  to  allow  them  to 
use  the  same,  or  to  give  them  any 
further  information  which  might 
enable  the  plaintiffs  to  prosecute 
the  suit.  Held  that  the  answer 
was  insufficient,  as  it  did  not  state 
that  the  defendants  had,  as  they 
lawfully  might,  applied  to  the  agent 
in  America  for  a  list  of  the  ac- 
counts in  his  possession.  [Taylor 
y.Eundeif] 391 

DISMISSAL. 

1.  The  Court  will  not,  even  before 
replication,  dismiss  a  bill  to  perpe- 
tuate testimony,  for  want  of  prose- 
cution; but  will  order  the  plain- 
tiff to  reply  and  examine  his  wit- 
nesses, and  procure  the  examina- 
tion to  be  completed  by  a  certain 
time ;  and,  in  default  thereof,  to 
pay  to  the  defendant  his  costs  of 
the  suit.    \_Beavan  v.  Carpenter] 

22 

2.  Where  a  bill  has  been  dismissed 
for  want  of  prosecution  against  a 
defendant,  who,  at  the  hearing,  is 
held  to  be  a  necessary  party ;  the 
Court  will  not  allow  the  plaintiff 
to  bring  him  before  the  Court, 
again  by  supplemental  bill,  but 
will  dismiss  the  bill  with  costs. 
Affirmed  in  1843.  [Lautour  v. 
Holcombe]       -----    71 

3.  On  the  25th  of  July  the  defendant 
served  a  notice  of  motion  to  dis- 
miss, to  be  made  on  the  29thy  the 
next  seal.  On  the  27th,  plaintiff 
replied,  and  tendered  20 «.  costs 
to  defendant,  which  the  defendant 
refused  to  accept  until  he  had  as- 
certained whether  be  ought  to  do 


BO  or  not,  and  the  whole  of  the 
28th  was  allowed  him  for  that 
purpose.  At  eight  o'clock  in  the 
evening  of  the  28th,  plaintiff  in- 
structed counsel  to  appear  on  the 
motion.  At  10  in  the  morning  of 
the  29th,  defendant  said  he  would 
accept  the  costs.  The  Court  held 
that  he  was  too  late,  and  ordered 
hhn  to  pay  the  costs  of  the  motion, 
minus   20  s.     [Piper  v.  Gittens] 

282 

4.  An  order  was  made  that  a  cause 
should  stand  over,  with  liberty  to 
the  plaintiff  to  amend  within  a 
month,  and,  on  his  making  de- 
fault, that  the  bill  should  be  dis- 
missed with  costs.  The  plaintiff 
made  default,  and  the  defendant 
obtained  an  order  to  dismiss,  with- 
out notice.  Held  that  the  order 
was  regularly  obtained.  [Dobede 
V.  Edwards']   -----     454 

DISSENTERS. 

In  1704,  Lady  Hewley,  a  Protestant 
Nonconformist,  conveyed  estates  to 
trustees  for  the  benefit  of  such  poor 
and  godly  preachers  for  the  time 
being  of  Christ's  Holy  Gospel,  and 
for  such  poor  and  godly  widows 
for  the  time  being  of  poor  and 
godly  preachers  of  Christ's  Holy 
Gospel,  as  the  trustees  for  the  time 
being  should  think  fit;  for  pro- 
moting the  preaching  of  Christ's 
Holy  Gospel,  in  such  manner  and 
in  such  poor  places  tis  the  trustees 
for  the  time  being  should  think  fit; 
for  educating  such  young  men  de- 
signed for  the  ministry  of  Christ's 
Holy  Gospel  as  the  trustees  for  the 
time  being  should  approve  of;  and 
for  relieving  such  godly  persons  in 
distress,  being  fit  objects  of  her 
own  and  the  trustees  charity,  as 
the    trustees  for  the  time  being 
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should  think  fit.  At  and  for  seve* 
ral  years  after  the  date  of  the  con- 
veyance, all  sects  tolerated  by  law 
believed  in  the  Trinity.  But>  in 
the  course  of  time,  the  estates  be- 
came vested  in  trustees,  of  whom 
the  majority  (though  calling  them- 
selves Presbyterians)  were  Unita- 
rians, and  one  was  a  member  of 
the  Church  of  England :  and  they 
applied  the  rents  for  the  benefit  of 
unitarians.  At  the  hearing  of  an 
information  filed  against  the  trus- 
tees, the  Court  held  that  neither 
Unitarians  nor  members  of  the 
Church  of  England  were  entitled 
to  participate  in  the  management 
or  benefits  of  the  charity;  and 
ordered  the  trustees  to  be  removed  ; 
and  aflterwards  appointed  members 
of  three  different  sects  of  Trini- 
tarian dissenters  in  their  place. 
[Attorney" General  v.  Shore"]  592 

See  Chapel.— Extrinsic  Evi- 
dence. 

DOCUMENTS. 

Where  the  documents  of  which  a 
defendant  is  required  to  set  forth  a 
list,  are  numerous,  it  is  not  neces- 
sary for  him  to  specify  each  of 
them ;  but  it  b  sufficient  for  him 
to  describe  them,  so  as  to  enable 
the  plaintiff  to  move  for  them  ;  as, 
for  instance,  to  say  that  they  are 
contained  in  bundles  or  hogsheads^ 
sealed  up,  and  marked  A  B  &c. 
[Christian  v.  Taylor]    -     -    401 

See  Exhibit. 

ELECTION. 

An  unmarried  lady  being  entitled  to 
5,000  I,  charged  upon  a  real  estate 
of  which  she  was  tenant  for  life, 
with  remainder  to  her  children  in 
tail,  and  being  entitled  also  to  a 


sum  of  stock,  for  her  life,  with 
remainder  to  her  children  ifbso- 
lutely,  by  the  settlement  on  her 
marriage  released  the  real  estate 
from  the  5,000  /. ;  and  supposing 
that  the  stock  was  her  absolute 
property,  settled  it  on  her  husband 
for  life,  with  remainder  to  her 
children.  After  the  marriage,  the 
parties  to  the  settlement  having 
discovered  the  mistake  as  to  the 
stock,  made  an  indorsement  on  the 
settlement,  by  which,  after  reciting 
that  they  had  so  discovered,  they 
declared  that,  thenceforth,  the  stock 
should  be  held  by  the  original  trus- 
tees thereof  (in  whose  name  it  was 
still  standing),  upon  the  trusts  to 
which  it  was  subject  before  and  at 
the  date  of  the  settlement.  Held 
that  the  children  of  the  marriage 
could  not  claim  the  benefit  of  the 
release  of  the  5,000  /.,  and  also 
the  sum  of  stock  to  the  prejudice 
of  their  father's  interest  therein 
under  the  settlement ;  but  that 
before  the  indorsement  was  made, 
he  was  entitled  to  put  them  to  their 
election,  and  that  he  had  not  lost 
that  right,  by  being  a  party  to  the 
indorsement.  [Seton  v.  Smith]  59 

EQUITABLE  MORTGAGE. 
See  Vendor  and  Purchaser,  2. 

EVIDENCE. 

If  a  document  has  not  been  proved, 
nor  has  any  order  been  obtained 
for  proving  it,  vivd  voce,  at  the 
hearing,  the  Court  will  not  allow  it 
to  be  proved  on  the  cause  being 
heard  either  on  the  equity  reserved, 
or  for  further  directions.  [BiundeU 
V.  Gladstone]      ....    489 

See  Copyholds,  2.— Extrinsic 
Evidence. — Misnomer. 
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EXAMINATION. 

See  Answer,  1. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  By  a  marriage  settlement,  trusts 
were  declared  of  a  sum  of  money, 
the  wife's  property,  for  her  separate 
use  for  life,  for  her  husband  for 
life,  for  their  children  as  the  wife 
should  by  deed  or  will  appoint ;  in 
default  of  appointment,  for  the 
children  equally ;  if  there  should 
be  no  child,  then  for  such  persons 
as  the  wife  should  appoint  by  deed 
or  will,  and,  in  default  thereof,  for 
the  executors  or  administrators  oj 
the  wife.  The  ultimate  trust  took 
effect.  Held  that,  by  the  execu- 
tors or  admimstrators  of  the  wife, 
her  next  of  kin  at  her  death,  were 
meant,  there  being,  throughout  the 
settlement,  an  evident  intention  to 
exclude  the  husband  from  taking 
more  than  a  life  interest.  Re- 
▼ersed,  see  1  Phillips,  1.  [Da- 
niel V.  Dudley]   -     -     -    -     163 

2.  Testator,  after  reciting  that  his 
property  consisted  of  a  house  at 
C.  (which  was  freehold),  and  of 
mortgages,  &c.,  directed  the  house 
to  be  sold ;  and  then  gave  several 
pecuniary  legacies,  and  amongst 
them,  300/.  to  G.  and  100  L  to  P., 
whom  he  appointed  his  executors. 
The  will  concluded  thus  :  '*  and  to 
Mr.  G.,  who  is  likewise  my  exe- 
cutor, any  sum  then  appearing 
after  the  contents  of  this  my  will 
are  fully  complied  with  and  ful- 
filled." G.  died  the  day  after  the 
testator,  without  having  proved  the 
will.  Held,  in  a  suit  by  his  exe- 
cutors against  the  testator's  heir  and 
next  of  kin,  that  the  plaintiffs 
were  entitled  to  the  residue  of  the 
testator's  estate,  includin;^  the  pro- 
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ceeds  of  the  house.    [Griffiths'  v. 
Pruen] 202 

3.  If  an  executor  is  also  the  residuary 
legatee,  he  is  entitled  to  the  resi- 
due, although  he  does  not  prove 
thewiU.    [Ibid.] 

See  Ikdemkitt.  —  Parties,  3. — 
Practice,  13. 

EXECUTORY  TRUST. 

Estates  settled  so  as  to  go  along  with 
a  barony  in  fee.  Form  of  settle- 
ment approved  of  by  the  Court,  in 
pursuance  of  a  direction  contained 
in  a  deed  executed  by  the  late 
Lord  Le  Despencer,  that  his  es- 
tates should,  so  far  as  the  law 
would  allow,  be  strictly  settled, 
after  his  death,  so  as  to  go  along 
with  the  baronial  dignity  of  Le 
Despencer  (which  was  a  barony  in 
fee),  and  be  held  and  enjoyed  by 
the  person  for  the  time  being  pos- 
sessed of  the  same  dignity,  for  the 
support  thereof,  so  long  as  the 
person  possessed  of  the  same  dig- 
nity should  be  a  lineal  descendant 
of  the  late  Lord,  but  with  a  provi- 
sion that  in  case  the  dignity  should, 
at  any  time  or  times  within  the 
limits  prescribed  by  law  for  strict 
settlements,  be  suspended  or  in 
abeyance,  the  rents  and  profits  of 
the  same  estates  should,  during  the 
continuance  of  every  such  suspen- 
sion or  abeyance,  be  equally  di- 
vided amongst  the  co-heirs  per 
stirpes  of  the  person  or  persons 
respectively  by   reason  of  whose 

I  death  or  deaths  without  issue  male, 
such  suspension  or  abeyance  should 
be,  for  the  time  being,  occasioned. 
[Bankes  v.  Le  Despencer]  -     508 

EXHIBIT. 

If  a  document  has  not  been  proved, 
nor  has  any  order   been  obtained 
z  z 
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for  proving  it  vird  voce  at  the  I 
hearing,  the  Court  will  not  allow  * 
it  to  be  proved  on  the  cause  being 
heard,  either  on  the  equity  reserved 
or  for  further  directions.     [Blun- 
dell  V.  Gladstone]      -     -     -    489 

EXONERATION. 
See  Lunatic. 

EXTRINSIC  EVIDENCE. 

Opinions  delivered,  by  the  Judges,  to 
The  House  of  Lords,  as  to  the 
admissibility  of  extrinsic  evidence, 
for  the  purpose  of  determining  who 
were  entitled  to  the  benefit  of 
a  charity  founded,  by  Lady  Hewley, 
in  1704,  for  the  benefit  of  'poor 
and  godly  preachers,  for  the  time 
being,  of  Christ's  Holy  Gospel,* 
*  godly  persons  in  distress,  being 
fit  objects  of  the  foundress's  and 
the  trustees'  bounty,  &c. ;'  and  as 
to  who  were  the  proper  objects  of 
the  charity,  supposing  such  evi- 
dence to  be  admissible;  whether 
Unitarians  were  excluded,  and 
whether  a  deed  of  1707,  made  be- 
tween the  same  parties,  and  for 
the  same  and  other  charitable  pur- 
poses, could  be  referred  to  for  the 
purpose  of  construing  the  deed  of 
1704.  [A  ttomey 'General  Y.  Shore] 

616 
See  Misnomer. 

FEME  COVERTE. 

See  Husband  and  Wife. — Mar- 
riage Settlement. — Protector 
OP  A  Settlement.  —  Separate 
Property. 

FINES  AND  RECOVERIES. 

The  Court  of  Chancery  is  not  the 
protector  of  a  settlement,  where 
the  tenant  for  life  is  a  married 
woman  whose  husband  has  been 


convicted  of  felony,  and  the  life 
estate  is  not  settled  to  her  separate 
[In  re  JVaineroright]  -  352 


use 


FORECLOSURE. 

If  a  mortgagee  of  leaseholds,  before 
he  files  a  bill  of  foreclosure,  is 
under  the  necessity  of  citing  the 
next  of  kin  of  the  deceased  mort- 
gagor before  the  Ecclesiastical 
Court,  in  order  to  compel  them  to 
take  out  administration  to  the  de- 
ceased :  this  Court  will  not  allow 
him  the  costs  of  the  citation,  unless 
he  states  his  case  for  them,  on  his 
bill.     [Ward y.  Barton]       -     534 

FOREIGN  LAW. 

A.  and  B.  were  Spanish  subjects, 
resident  in  Spain.  A.  having  en- 
tered into  a  mercantile  contract 
with  the  Spanish  government, 
agreed  with  B.,  to  allow  him  a 
share  of  the  profits.  Some  yean 
afterwards  B.  died,  and  A.  went, 
first,  to  France,  and  afterwards 
came  to  England.  After  be  had 
left  Spain,  he  frequently  wrote  to 
the  plaintiffs  (who  were  resident 
in  France,  but  had  taken  out  ad- 
ministration to  B.  in  this  country), 
promising  to  settle  with  them  for 
B.'s  share  of  the  profits  of  the  con- 
tract; but  not  having  done  so, 
they  filed  a  bill  against  him  to 
enforce  the  agreement.  A.  pleaded 
that  the  agreement  was  illeg^  and 
void  by  the  laws  of  Spain,  as, 
at  the  time  it  was  entered  into,  B. 
held  an  office  of  trust  and  confi- 
dence under  the  Spanish  govern- 
ment: and  the  plea  averred  that 
the  entering  into  the  agreement 
was  a  crime  against  the  laws  of 
Spain,  subjecting  the  parties  to 
pains  and  penalties  and  a  criminal 
prosecution.    It  was  objected,  first. 
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that  the  plea  was  double,  as  the 
first  part  applied  to  the  discovery 
and  relief,  and  the  latter  part, 
to  the  discovery  only:  secondly, 
that  the  particular  law  of  Spain  by 
which  the  agreement  was  nullified, 
ought  to  have  been  set  forth : 
thirdly,  that  6.  was  dead,  and, 
therefore,  no  longer  subject  to 
pains  and  penalties ;  and,  fourthly, 
that  A.  after  he  had  left  Spain,  had 
recognised  the  agreement  and  pro- 
mised to  perform  it.  The  Court, 
however,  allowed  the  plea,  [Heriz 
V.  Riera] 318 

FRAUD. 
See  Joint  Stock  Compamt. 

HEIR  AND  EXECUTOR. 

1 .  Testator,  after  reciting  that  his  pro- 
perty consisted  of  a  house  at  C. 
(which  was  freehold,)  and  of  mort- 
gages, &c.,  directed  the  house  to 
be  sold;  and  then  g^ve  several 
pecuniary  legacies,  and  amongst 
them,  300/.  to  G.  and  100/.  to 
P.,  whom  he  appointed  his  execu- 
tors. The  will  concluded  thus: 
"  and  to  Mr.  G.,  who  is  likewise 
my  executor,  any  sum  then  ap- 
pearing after  the  contents  of  this 
my  will  are  fully  complied  with 
and  fulfilled."  G.  died  the  day 
after  the  testator,  without  having 
proved  the  will.  Held,  in  a  suit  by 
his  executors  ag^nst  the  testator's 
heir  and  next  of  kin,  that  the 
plaintiffs  were  entitled  to  the  re- 
sidue of  the  testators  estate,  in- 
cluding the  proceeds  of  the  house. 
[Griffiths  v.  Pruen]       -     -     202 

2.  Ifan  executor  is  also  the  residuary 
legatee,  he  is  entitled  to  the  re- 
sidue, although  he  does  not  prove 
the  will.     [Ilnd.] 

See  Conversion. 


HOTCHPOT  CLAUSE. 


Under  a  marriage  settlement,  a  sum 
of  consols  was  held  in  trust  for  the 
husband  for  life,  remainder,  as  to 
a  certain  portion  of  it,  for  the  wife 
for  life,  remainder  for  such  one  or 
more  of  the  children  as  the  hus- 
band and  wife  should  appoint,  re- 
mainder for  the  children  at  21  ; 
and,  as  to  the  rest  of  the  consols, 
in  trust,  after  the  husband's  death, 
for  the  children,  absolutely,  at  21. 
There  were  five  children  who  at- 
tained 2 1 .  Their  parents,  conceiv- 
ing that  they  had  power  to  appoint 
the  whole  of  the  consols,  made  ap- 
pointments, at  different  times,  to 
two  of  them,  which  more  than  ex- 
hausted that  portion  of  the  consols 
which  was  appointable.  Each  deed 
of  appointment  declared  that  the 
appointee  should  not  be  entitled  to 
any  further  or  other  shcu'e  in  the 
trust-fund  under  the  settlement, 
until  he  should  have  put  in  hotch- 
pot the  thereby  appointed  share  ; 
unless  a  contrary  intention  should 
be  expressed  in  the  instrument 
by  which  any  further  appoint- 
ment should  be  made.  Held  that, 
though  the  appointable  part  of  the 
consols  was  not  sufficient  to  an- 
swer, fully,  the  second  appointment, 
yet  there  was  to  be  no  apportion- 
ment, and  that  the  second  appoin- 
tee as  well  as  the  first,  was  prevent- 
ed, by  the  hotchpot  clause,  from 
taking  any  part  of  his  one-fifth  of 
the  unappointable  consols,  unless 
he  would  give  up  the  whole  of  what 
he  would  get  under  the  appoint- 
ment ;  and  that  the  unappointable 
consols  belonged,  wholly,  to  the 
three  other  children.  [Warde  v. 
Firmini 235 
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HUSBAND  AND  WIFE. 

1.  A  woman  being  entitled  to  two 
sums,  one  secured  by  a  mortgage 
in  fee  to  herself,  and  the  other*  to 
a  trustee  for  her,  married.  The 
mortgagees  having  been  applied  to, 
but  being  unable  to  pay  the  sums, 
the  trustee  paid  them  to  the  hus- 
band. The  husband  died,  leaving 
the  mortgages  untransferred.  Held 
that  he  had  reduced  both  sums  into 
possession.     {Rees  v.  Keith']   388 

2.  A  married  woman  who  had  left 
her  husband,  and  was  living  sepa- 
rate from  him,  but  not  in  a  state  of 
adultery,  held  to  be  entitled  to  a 
settlement  out  of  a  sum  of  stock, 
to  which  her  husband  had  become 
entitled  in  her  right.  [Eedes  v. 
Eedes] 569 

IMPLIED  POWER. 

Testator,  after  directing  all  his  just 
debts  to  be  paid,  gave  his  personal 
estate  and  a  freehold  house,  of 
which  he  was  seised  in  fee,  to  his 
wife  for  life,  with  liberty  to  sell  it, 
in  case  a  good  offer  should  be  made, 
and  to  invest  the  proceeds,  in  the 
funds,  for  her  benefit  during  her 
life  ;  and  he  directed  that,  at  his 
wife's  death,  the  house,  if  not 
previously  sold,  should  be  sold  (but 
witliout  saying  by  whom),  and  that 
the  proceeds,  together  with  his  per- 
sonal estate,  should  be  divided 
amongst  the  children  of  his  brother 
and  sister:  and  he  appointed  his 
wife,  his  executrix,  and  requested 
J.  H.  F.  and  R.  C.,  jointly  with 
her,  to  become  the  executors  and 
trustees  of  his  will.  J.  H.  F.  and 
the  testator's  widow,  proved  the  will. 
R.  C.  died  in  the  lifetime  of  J.  H. 
F.  and  the  widow,  without  having 
proved  it.  '1  he  widow  died  25  years 
after  the  testator.    Held  that  J.  H. 


F.  had  power  to  sell  the  house,  and 
to  give  a  receipt  for  the  purchase- 
money.    [Forbes  v.  Peacock]  152 

INDEMNITY. 

Leasehold  estates  of  a  testator  were 
sold  under  a^lecree  for  carrying  the 
trusts  of  the  will  into  execution. 
The  executor  and  trustee  of  the 
will  had  never  been  in  possession  of 
the  estates.  Held,  nevertheless, 
that  he  was  entitled  to  be  indemni- 
fied in  respect  of  the  rents  and  co- 
venants.    [Cochrane  v.  Robinson] 

378 

INFANT. 

1 .  Four  copartners  purchased  an  es- 
tate out  of  the  partnership  assets, 
and  took  a  conveyance  themselves 
as  tenants  in  common  in  fee.  One 
of  them  died  intestate  as  to  his 
real  estates,  leaving  an  infant  heir. 
The  surviTors  settled,  with  his  ex- 
ecutors, for  the  value  of  one- fourth 
of  the  estate,  and  then  petitioned, 
under  the  1 1  Geo.  4,  and  1  Will.  4, 
c.  60,  that  the  infant  might  be  de- 
clared a  trustee  of  one-fourth  of 
the  estate,  and  might  join  in  con- 
veying the  estate  to  a  purchaser. 
The  Court  refused  to  make  the 
order,  and  said  that  a  bill  must  be 
filed.     [Ex  parte  IViliiams]  -    54 

2.  A.,  on  his  son's  marriage,  vested 
certain  funds  in  trustees,  in  trust, 
after  the  deaths  of  himself  and  his 
son,  for  the  daughters  of  the  mar- 
riage at  the  usual  periods,  and,  in 
the  mean  time,  to  apply  the  income 
of  each  daughter's  share,  or  so 
much  thereof  as  the  trustees  should 
think  proper,  for  her  maintenance 
and  education.  The  son  died, 
leaving  an  only  daughter,  an  in- 
fant.    Her  mother  married  again. 
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The  infant,  to  whom  no  guardian 
was  appointed,  was  maintained  and 
educated  by  her  mother  and  step- 
father;    and  A.  paid  them,  first, 
200  /.,  and  afterwards  300  /.  a  year, 
on  the  infant*s  account ;  and,  upon 
A/s  death,  his  widow  continued  to 
pay  the  300/.  a  year,  and  received 
the  income  of  the  trust-funds  for 
her  own  benefit,  conceiving  that 
she  was  entitled  so  to  do  under 
A/s  will.     The  infant  being  about 
to  be  married,  the  settlement  was 
referred  to ;  and  it  was  then  disco- 
vered that  the  income  of  the  trust- 
fimds  amounted  to  800/.  a  year. 
Whereupon   the   mother  and   her 
second  husband,  who  had  expended 
much  more  than  the  300/.  a  year 
in   the  infant's  maintenance  and 
education,  filed  a  bill  against  A.'s 
widow  and  the  trustees  (but  with- 
out making  the  infant  or  her  hus- 
band parties),  in  order  to  recover 
their  extra  expenditure.  The  trus- 
tees admitted  that  the  extra  expen- 
diture had  been  properly  incurred, 
and  that  they  should  have  increased 
the  allowance  for  the  infant,  had 
they  been  applied  to.    The  Court 
directed    the    Master    to    inquire 
what  was  proper  to  be  allowed,  to 
the  plaintiffs,  for  the  infant's  main- 
tenance and  education,  from  A.  s 
death  until  the  infant's  marriage. 
[Stopford  V.  Lord  Canterbury]  82 

3.  The  father  of  infants,  before  a  pe- 
tition was  presented,  by  their  mo- 
ther, for  access  to  them,  &c.  under 
2  &  3  Vict.  c.  54,  went,  with  them, 
to  reside  abroad.  The  Court  or- 
dered substituted  service  of  the  pe- 
tition, but,  at  the  hearing,  declined 
to  make  the  order  (although  the 
father  had  filed  affidavits  and  ap- 
peared by  counsel),  because  the 
father  and   infants  were  resident 


abroad,  and  because  a  suit,  by  the 
mother,  for  restitution  of  confu;^al 
rights,  was  pending,  which,  if  suc- 
cessful, would  have  the  same  effect 
as  the  order  prayed.  The  Court 
will  not  make  the  order,  where  the 
wife  has  left  her  husband  without 
sufficient  cause.  Semble,  that  the 
order  may  be  made  ex  parte,  if  the 
necessity  of  the  case  requires  it. 
[In  re  Taylor]     -     -     -     -     178 

4.  The  Court  will  not  remove  a  next 
friend,  merely  because  he  is  nearly 
related  to  or  connected  with  the 
defendant;  but  it  must  see  that 
there  is  a  probability  that  the  in- 
fant's interest  will  be  prejudiced, 
if  the  next  friend  is  allowed  to 
remain.     [Bedwin  v.  Asprey]  530 

See  Costs,  1. — Next  of  Kin,  1.— 
Trust.— Ward  of  Court. 

INFANT  TRUSTEE: 
See  Infant,  I. 

INFORMATION  AND  BILL. 

An  information  and  bill  was  filed,  to 
set  aside  a  long  lease  of  premises 
vested  in  the  Coopers'  Company 
for  charitable  purposes.  The  plain- 
tiffs were  three  members  of  the 
court  of  assistants  of  the  company 
(who  alleged  that  they  acted  as 
trustees  of  the  chariry),  and  an 
almsman  and  almswoman,  who  were 
objects  of  the  charity.  A  general 
demurrer  to  the  information  and 
bill  Was  allowed,  as  no  relief  was 
prayed  with  respect  to  the  plain- 
tiffs individually.  But  leave  was 
given  to  amend  the  record,  by 
making  it  an  information  only. 
[Attorney 'General  v.  East  India 
Company'] 380 
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INJUNCTION. 


1.  The  defendants  published  a  work 
containing  an  original  e^say  on 
modern  English  poety,  biographi- 
cal sketches  of  43  modern  poets, 
and  selections  from  their  poems, 
amongst  which  were  six  short 
poems  and  parts  of  longer  poems, 
the  copyright  whereof  belonged  to 
the  plaintiff.  The  selections  con- 
stituted, altogether,  the  bulk  of  the 
defendants*  w^ork  ;  but  were  alleged 
to  have  been  introduced  into  it  for 
the  purpose  of  illustrating  the  es- 
say. The  Court  restrained  the 
publication  of  the  defendants'  work, 
as  being  an  infringement  of  the 
plaintiff's  copyright,  [Campbell 
V.  Scott] 31 

2.  The  lessee  of  an  inn  covenanted 
to  use  and  keep  it  open  as  an  inn, 
during  the  term,  and  not  to  do  any 
act  w^hereby  the  licences  might 
become  forfeited.  The  lessee  having 
threatened  to  do  certain  acts  in- 
consistent with  the  first  branch  of 
the  covenant,  the  lessor  obtained 
an  ex  parte  injunction,  restraining 
him  from  discontinuing  to  use  and 
keep  open  the  premises  as  an  inn, 
and  from  doing  any  act  whereby 
the  licences  might  become  forfeited 
or  be  refused  :  But  the  injunction 
was  afterwards  dissolved,  the  Court 
having  no  jurisdiction  to  restrain  a 
person  from  discontinuing  to  use 
premises  as  an  inn,  which  was  the 
same,  in  effect,  as  ordering  him  to 
keep  an  inn;  and  no  intention 
having  been  shown,  on  the  part  of 
the  defendant,  to  violate  the  nega- 
tive part  of  the  covenant.  [Hooper 
V.  Brodrick]      -----     47 

3.  Where  a  party  seeks  to  restrain 
an  infringement  of  his  copyright, 
it  is  not  necessary  for  him  to  spe- 
cify, cither  in  his  bill  or  affidavit. 


the  parts  of  his  work  which  lie 
considers  to  have  been  pirated ; 
although  he  does  not  claim  copy- 
right in  all  the  passages  which  are 
the  same  in  both  works.  [^Sweet 
Maugham]  ------     51 

4.  Where  an  injunction  restraining' 
an  infringement  of  copyright,  is 
continued,  subject  to  the  plaintiff 
bringing  an  action,  the  Court  will 
not  allow  the  defendant  to  con- 
tinue the  sale  of  his  work,  he 
keeping  an  account,  unless  the 
plaintiff  will  consent.     [IbieL] 

5.  The  defendant  being  in  contempt 
for  want  of  appearance,  the  com- 
mon injunction  was  extended  to 
stay  trial  on  a  motion  made  with- 
out notice.     [Harrison  v.  Dixon] 

123 

6.  If  officers  of  a  corporation  are 
made  co-defendants  to  a  bill  for  a 
discovery  and  an  injunction  to  stay 
an  action  brought  by  the  corpora- 
tion, the  injunction  will  be  dis- 
solved on  the  coming  in  of  the  an- 
swer of  the  corporation,  although 
the  officers  have  not  answered. 
[Glasscott  V,  Copper  Miners*  Comr 
pany]      -------  314 

See  Creditor. — Literary  Pro- 
perty. 

INQUIRIES. 

See  Preliminary  Accounts  and 
Inquiries* 

INSOLVENT. 

1.  Although,  on  the  death  of  the  as- 
signee of  an  insolvent's  estate,  any 
creditor  of  the  insolvent  may  get  a 
new  assignee  appointed  by  the  In- 
solvent Debtors'  Court,  and  all  the 
insolvent's  property  which  was 
vested  in  the  deceased,  will  imnie- 
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diately  thereupon  become  vested  in 
the  new  assig'nce,  yet,  where  no 
new  assignee  has  been  appointed, 
a  party  having  a  demand  against 
the  insolvent,  but  not  having 
proved  under  the  insolvency,  may 
sue  the  executors  of  the  deceased 
assignee.      [Fulcher  v.   Howell] 

100 

2.  An  insolvent  debtor  and  his  wife 
conveyed  estates  belonging  to  the 
latter,  to  trustees,  to  raise  and  pay 
35,000/.  to  the  assignees  (who 
were  parties  to  the  deed),  for  the 
benefit  of  the  creditors.  The  in- 
solvent died  before  that  sum  was 
raised;  and,  after  his  death,  the 
assignees  made  a  compromise  with 
his  widow,  by  which  they  agreed 
to  accept,  from  her,  a  smaller  sum. 
One  of  the  creditors  filed  a  bill 
against  the  assignees,  the  trustees 
and  the  widow,  charging  them 
with  collusion,  and  praying  that 
the  trusts  of  the  conveyance  might 
be  performed,  and  that  the  defend- 
ants might  be  restrained  from  car- 
rying the  compromise  into  effect. 
A  demurrer,  by  the  assignees,  for 
want  of  equity,  was  allowed ;  as 
the  plaintiff  ought  to  have  applied, 
to  the  Insolvent  Debtors*  Court,  to 
remove  the  assignees.  [Yewens 
V.  Eobinson]  -----     105 

See  Policy  of  Insurance. 

INSUFFICIENCY. 

A.  B.  and  C.  were  members  and  three 
of  the  directors  of  a  mining  com- 
pany, and  also  lessees,  in  trust  for 
the  company,  of  mines  in  Nova 
Scotia,  under  a  lease  by  which  a 
portion  of  the  profits  was  reserved 
to  the  lessor.  The  lessor's  execu- 
tors, filed  a  bill  against  A.  B.  and 
C,  for  an  account  of  the  profits  of 


the  mines,  and  required  them  to 
set  forth  a  list  of  all  accounts,  &c. 
relating  to  the  mines  in  the  posses- 
sion of  them  or  their  agents.  The 
defendants  set  forth  a  list  of  all  the 
accounts  in  the  possession  of  them- 
selves and  of  the  secretary  of  the 
company  in  London,  adding  that 
there  were  other  accounts  in  the 
possession  of  the  company's  agent 
in  America;  that  the  defendants 
had  no  power  to  inspect  or  use  the 
accounts  of  the  company,  except 
when  sitting  at  the  board  of  direc- 
tors, or  by  an  order  of  the  board  ; 
and  that  they  had  not  the  permis- 
sion of  the  board  to  use  the  ac- 
counts for  the  purposes  of  the  suit, 
and  they  believed  that  the  directors 
declined  to  allow  them  to  use  the 
same,  or  to  give  them  any  further 
information  which  might  enable 
the  plaintiffs  to  prosecute  the  suit. 
Held  that  the  answer  was  insuffi- 
cient, as  it  did  not  state  that  the 
defendants  had,  as  they  lawfully 
might,  applied  to  the  agent  in 
America  for  a  list  of  the  accounts 
in  his  possession.  [  Taylor  v.  Ruti' 
dell] 391 

See  Answer. — Defendant,  2,  3,4. 

INTEREST. 

Under  1  &  2  Vict.  c.  110,  s.  17  & 
1 8,  interest  is  recoverable  on  costs 
which  one  party  is  ordered  to  pay 
to  another,  but  not  on  costs  direct- 
ed to  be  raised  out  of  an  estate. 
[Attorney- General  v.  Nethercote] 

529 
See  Interpleader,  2. 

INTERMEDIATE  RENTS. 

T.  settled  his  estates  (subject  to  a 
general  power  of  appointment  in 
himself),  on  himself  in  tail,  re- 
z  z  4 


674 


INDEX. 


mainder  to  J.  L.  and  his  bods  in 
strict  settlement^  remainder  to  L. 
C.  for  life  &c. :  provided  that  if  J. 
L.y  or  any  issue  male  of  his  body 
should  become  entitled ,  in  posses- 
sion, to  his  Other's  &mily  estates, 
then  the  uses  before  declared  of 
T/s  estates,  for  the  benefit  of  him 
or  them  who  should  so  become  en- 
titled, and  for  the  benefit  of  his  or 
their  issue  male,  should  cease,  and 
those  estates  should  go  over  as  if 
the  person  or  persons  so  becoming 
entitled,  were  dead  without  issue 
male.    T.  by  his  will,  appointed 
his  estates  to  J.  H.  L.  (the  eldest 
son  of  J.  L.)  and  his  sons  in  strict 
settlement,  remainder  to  the  heir  of 
H.  H.  deceased:  provided  that  if 
any  tenant  for  life  in  possession 
under  the  will,  should  become  en- 
titled,   in  possession,   to   J.   L/s 
family  estates,  his  interest  in  the 
devised  estates  should  cease,  and 
those  estates  go  over  to  the  person 
next  in  remainder  under  the  will, 
as  if  the  tenant  for  life  were  dead. 
The  testator  then  gave  all  the  rest 
and  residue  of  his  real  and  per- 
sonal estates,  to  A.  H.  S.,  his  ex- 
ecutors &c.     J.  L.  became  entitled 
in  possession  to  his  father's  family 
estates  in  the  testator's  life.     The 
testator  died  in  1824 ;  upon  which, 
J.  H.  L.  entered  upon  his  estates 
under  the  will.     J.  L.  died  in  1 833, 
upon  which  J.  H.  L  became  enti- 
tled in  possession  to  the  family 
estates.     He   had  no  son.     The 
rents  of  T.'s  estates,  accruing  be- 
tween 1833  and  J.  H.  L.'s  death 
or  his  having  a  son,  were  claimed 
by  A.  H.  S.  as  being  appointed  to 
him  by  the  residuary  clause :  and 
L.  C.  and  H.  L.  (the  second  son 
of  J.  L.)  claimed  them,  adversely 
to  each  other,  under  the  limita- 
tions, in  default  of  appointment^  in 


T.'s  settlement.  The  Court  decid- 
ed against  A.  H.  S.'s  claim;  and 
at  the  request  of  counsel  sent  a 
case  to  law,  as  to  the  claims  of  L. 
C.  and  U.  L.,  notwithstanding  the 
legal  interest  in  T.'s  estates,  was 
vested  in  trustees,  and  the  Court 
had  very  little  doubt  upon  the 
question*     [Aforrtce  v.  Langham] 

260 

INTERPLEADER. 


1.  Where  a  bill  of  interpleader  is 
filed  by  the  officer  of  a  company, 
on  behalf  of  the  company,  the  affi- 
davit annexed,  ought  to  state,  not 
that  the  Plaintiff  does  not  collude, 
but  that,  to  the  best  of  his  know- 
ledge and  belief,  the  company  do 
not  collude  with  the  defendants. 
[Bignoldy.Audland]       -     -     23 

2.  Where  a  bill  of  interpleader  is 
filed  respecting  a  sum  of  money  on 
which  interest  is  recoverable,  at  law, 
under  3  &  4  Will.  4,  c.  42,  s.  28, 
the  plaintiff  ought  to  offer,  by  his 
bill,  to  pay  the  interest,    [Ibid.] 

3.  A.  having  in  his  hands  a  sum 
of  money,  which  B.  and  C.  claim- 
ed adversely  to  each  other,  filed 
a  bill,  against  them,  praying  that 
they  might  interplead  respecting 
the  sam.  The  bill  also  sought 
the  decision  of  the  Court  as  to  a 
claim,  made  by  B.  to  interest  on 
the  sum,  and  raised  a  question  as 
to  the  costs  of  an  action  which  B. 
had  brought  to  recover  the  sum. 
Held  that  the  bill  was  not  sustain- 
able as  a  bill  of  interpleader,  and 
that  it  was  multifarious.     [Ilnd.] 

24 

4.  A.,  an  architect  and  surveyor, 
brought  an  action  against  B.,  his 
employer,  for  155/.,  the  amount 
of   a    running    account    between 
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them ;  one  item  of  which  was  76  /., 
which  A.  had  paid  to  D.  hy  the 
direction  of  C,  to  whom  it  was 
due  for  plumber's  work  done  for 
B.  C.  haying  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  his 
assignee  demanded  the  76  /•  of  B., 
insisting  that  the  payment  to  D. 
was  invalid.  B.  paid  into  court  in 
the  action  79  /.,  being  the  155  /. 
minus  76  /•  A.  took  the  79  /.  out 
of  court,  and  proceeded  with  his 
action.  B.  then  filed  a  bill  of  in- 
terpleader against  A.  and  C.'s 
assignee,  respecting  the  76  /.  Held 
that  the  bill  was  not  sustainable. 
[Gli/n  r.  Duesbury]      -    -     139 

ISSUE. 

1.  Although  a  court  of  equity  would 
have  been  satisfied  if  the  opinion 
on  a  case,  or  the  verdict  on  an 
issue  directed  by  it,  had  been  the 
reverse  of  what  it  is ;  yet  it  is  not 
the  duty  of  the  Court  to  direct 
another  case  or  another  issue,  un- 
less it  sees  that  the  opinion  or  the 
verdict  b  clearly  wrong.  [Nor^ 
tham  Bridge  Company  v.  South- 
ampton Railway  Company]      42 

2.  The  Court,  on  an  interlocutory 
application,  will  direct  a  reference 
or  issue,  to  ascertain  a  fact  on 
which  the  title  of  the  parties  de- 
pends. Whether  the  parties  ought 
to  be  bound  by  the  finding,  at  the 
hearing  of  the  cause  :  Qu,  [Kent 
V.  Burgess]     -----     361 

JOINT  STOCK  COMPANY. 

Pending  a  bill  in  Parliament  for 
forming  a  dock  company,  certain 
subscribers  to  the  undertaking, 
subscribed  for  9,000  additional 
shares,  in   order  to  make  up  tlie 


amount  of  capital  required  by  the 
Standing  Orders  of  the  House  of 
Lords,  before  the  bill  could  pass 
that  House.  Afterwards,  but  be- 
fore the  bill  was  passed,  those 
persons  signed  ff  declaration  that 
they  held  the  additional  shares  in 
trust  for  the  company.  After  the 
bill  had  passed,  a  meeting  of  the 
company  resolved  unanimously 
that  the  trust  should  be  annulled 
and  the  shares  be  transferred  to 
the  secretary,  for  the  use  of  the 
company :  no  transfer,  however, 
was  made.  The  directors  having 
made  calls,  it  was  held  that  the 
subscribers  for  the  additional 
shares,  were  bound,  as  trustees, 
to  pay  the  calls  in  respect  of  those 
shares.  [Preston  v.  Grand  Collier 
Dock  Company]  -    -    -    -     327 

See  Interpleader,  1. 

JOINT  TENANTS. 
See  Will,  7. 

JURISDICTION. 

1.  An  insolvent  debtor  and  his  wife 
conveyed  estates  belonging  to  the 
latter,  to  trustees,  to  raise  and  pay 
35,000/.  to  the  assignees  (who 
were  parties  to  the  deed),  for  the 
benefit  of  the  creditors.  The  in- 
solvent died  before  that  sam  was 
raised;  and,  after  his  death,  the 
assignees  made  a  compromise  with 
his  widow,  by  which  they  agreed 
to  accept,  from  her,  a  smaller  sum. 
One  of  the  creditors  filed  a  bill 
against  the  assignees,  the  trustees 
and  the  widow,  charging  them  with 
collusion,  and  praying  that  the 
trusts  of  the  conveyance  might  be 
performed,  and  that  the  defendants 
might  be  restrained  from  carrying 
the  compromise  into  effect.    A  de- 
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murrer,  by  the  assignees,  for  want 
of  equity,  was  allowed;  as  the 
plainti£F  ought  to  have  applied,  to 
the  Insolvent  Debtors'  Court,  to 
remove  the  assignees.  [  Yewens 
V.  Robinson]   -     •    -    -    -     105 

2.  A  cause  set  down  before  the  Vice- 
Chancellor  of  England,  was  or- 
dered to  be  transferred  to  another 
branch  of  the  Court.  Held  that 
the  Vice-Chancellor  of  England 
had,  nevertheless,  jurisdiction  to 
hear  a  petition  in  the  cause,  pre- 
sented before  the  order  of  transfer 
was  made.     [HilisT  Hills]     571 

See  Covenant. 

LEASEHOLDS* 

Leasehold  estates  of  a  testator  were 
sold  under  a  decree  for  carrying 
the  trusts  of  the  will  into  execu- 
tion. The  executor  and  trustee  of 
the  will  had  never  been  in  posses- 
sion of  the  estates.  Held,  never- 
theless, that  he  was  entitled  to  be 
indemnified  in  respect  of  the  rents 
and  covenants.  [Cochrccne  v.  Ro- 
Innson]       .-.---     378 

LEGACIES. 

Testator,  by  his  will,  after  devising 
his  real  estates,  and  giving  pecu- 
niary leg^ies,  directed  his  debts, 
funeral  and  testamentary  expenses, 
and  the  legacies  thereby  given,  to 
be  paid  as  soon  as  conveniently 
might  be  after  his  death  :  '*  And  I 
charge  my  debts  and  legacies  on 
my  real  and  personal  estate."  By 
a  codicil  he  gave  to  A.  and  B, 
a  sum  of  stock,  and  directed  the 
trustees  and  executors  of  his  will 
(who  were  the  same  persons)  to 
purchase  and  transfer  the  stock  to 
A.  and  B.,  in  trust  for  C.  for  life ; 
aud,  subject  thereto,  in  trust  to 


permit  the  same  to  return  to  aod 
become  part  of  his  personal  estate. 
Held  that  the  charge  in  the  will, 
extended  to  the  legacy  given  by 
the  codicil.    [Rooke  ▼.  fForrailJ 

216 

See  Charge  of  Debts  akd  Lega- 
cies.— Legacy-Duty. — Will,  2. 

LEGACY-DUTY. 

Testator  directed  his  executors  to  set 
apart  a  sum,  not  more  than  7,500  /., 
the  dividends  of  which,  when  in- 
vested, as  after  directed,  would 
amount  to  or  produce  the  clear 
yearly  sum  of  300  /.,  clear  of  ail 
deductions  whatsoever,  and  to  in- 
vest tl^e  sum  so  to  be  set  apart,  in 
Government  or  other  securities; 
and  he  directed  that  if,  at  any  time, 
the  dividends  of  the  trust  monies 
should,  from  any  cause  whatsoever, 
prove  insufficient  to  answer  the 
purposes  aforesaid,  the  trustees 
should,  out  of  the  residue  of  the 
monies  that  should  come  to  their 
hands,  raise  such  further  sum  as 
should  be  sufficient  to  make  good 
any  deficiency,  and  apply  the  same 
accordingly  and  he  gave  the  annui- 
ty to  the  plainti£f  for  life.  Held 
that  the  annuity  was  free  of  legacy- 
duty.    [Harris  v.  Burton]       161 

LIABILITY  OF  SHARE- 
HOLDERS. 

Pending  a  bill  in  Parliament  for  for- 
ming a  dock  company,  certain  sub- 
scribers to  the  undertaking,  sub- 
scribed for  9,000  additional  shares, 
in  order  to  make  up  the  amount  of 
capital  required  by  the  Standing 
Orders  of  the  House  of  Lords,  be- 
fore the  bill  could  pass  that  House. 
Afterwards,  but  before  the  bill  was 
passed,  those  persons  signed  a  de- 
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claration  that  they  held  the  addi- 
tional shares  in  trust  for  the  com- 
pany. After  the  hill  had  passed, 
a  meeting  of  the  Company  resol- 
ved unanimously  that  the  trust 
should  he  annulled  and  the  shares 
he  transferred  to  the  secretary,  for 
the  use  of  the  company :  no  trans- 
fer, however,  was  made.  The  di- 
rectors having  made  calls,  it  was 
held  that  the  subscribers  for  the  ad- 
ditional shares,  were  bound,  as  trus- 
tees, to  pay  the  calls  in  respect  of 
those  shares.  [Preston  v.  Grand 
Collier  Dock  Company]     -     327 

LIBEL. 

See  Advertisement. 


LIEN. 

G.,  a  publican,  agreed  to  sell  his 
pnblic>house  (which  M.  &  Co.  sup- 
plied with  beer)  to  A.  A.  being 
unable  to  pay  the  whole  purchase- 
money,  M.  &  Co.,  at  his  request, 
agreed  to  pay  to  G.  1,000  /.,  part 
of  it.  At  a  meeting  of  the  parties 
for  completing  the  purchase,  M.  & 
Co.  paid  the  1,000/.  to  G.  G. 
then  executed  the  conveyance  of 
the  house,  and,  immediately  after' 
wards,  delivered  it  to  M.  8f  Co. ; 
and  A  signed  a  memorandum  ex- 
pressing that  he  had  deposited  the 
deed,  with  M.  &  Co.,  for  securing, 
by  way  of  equitable  mortgage,  the 
payment  to  them  of  the  1 ,000  /. 
Shortly  afterwards,  M.  &  Co.  dis- 
covered that  A.  was  an  uncertifica- 
ted bankrupt.  Held,  nevertheless, 
that  they  had,  as  against  A.'s  as- 
signees, a  lien  on  the  deed  for  the 
1 ,000  /.     [Meux  V.  Smith]  -    410 

See  Ship. 


LITERARY  PROPERTY. 

Where  there  are  two  rival  works,  the 
Court  will  restrain  the  proprietor 
of  one  of  them  from  advertising  it 
in  terms  calculated  to  induce  the 
public  to  believe  that  it  is  the  other 
work,  but  will  not  restrain  him 
from  publishing  an  advertisement 
tending  to  disparage  that  other 
work.     [Seeley  v.  Fisher]  -    581 

See  Copyright. 

LUNATIC. 

Testator  gave,  to  his  wife,  all  his 
goods,  chattels,  and  personal  es- 
tate whatsoever,  and  charged  his 
real  estates  with  the  payment  of 
his  funeral  and  testamentary  ex- 
penses and  debts,  and  exempted 
his  personal  estate  from  the  pay- 
ment thereof.  He  then  gave  pecu- 
niary legacies  to  two  of  his  chil- 
dren, and  charged  his  real  estate 
with  the  payment  of  them  ;  and  di- 
rected that,  during  the  minority  of 
the  legatees,  his  trustees,  their 
heirs  and  assigns,  should  raise,  out 
of  the  rents  of  his  real  estate,  or 
by  any  other  means  they  might 
deem  expedient,  annual  sums  for 
the  maintenance  of  the  legatees, 
not  exceeding  fowt  per  cent,  per 
annum,  upon  their  respective  lega- 
cies. Some  years  afterwards,  the 
testator  was  found  a  lunatic ;  and, 
by  an  order  in  the  lunacy,  4,250  /. 
was  allowed,  yearly,  for  the  main- 
tenance of  him  and  his  family ;  and 
such  allowance  was  to  be  made 
from  the  6tb  of  April  1834,  and  to 
be  continued,  from  time  to  time, 
until  further  order,  and  to  be  paid, 
to  his  wife,  by  the  committees  of 
his  estate,  out  of  the  rents  and  pro- 
fits thereof.  1  he  testator  died  on 
the  6th    of  October   1S39.     His 
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wife  had  received  all  that  was  due 
io  respect  of  the  allowance  down 
to  the  6th  of  April  1839,  but  no- 
thing afterwards.  She  claimed, 
under  his  will,  his  personal  estate, 
including  the  rents  of  his  real  es- 
tates due  at  his  death,  free  from 
the  payment  of  his  funeral  and  tes- 
tamentary expenses,  debts  and  le- 
gacies; and  she  also  claimed  one 
moiety  of  the  4,250  /.  for  the  last 
six  months  of  the  testator's  life, 
and  insisted  that  it  ought  to  be 
raised,  as  a  debt,  out  of  the  real 
estates.  Held  that  the  funeral 
and  testamentary  expenses,  debts 
and  legacies  were  payable  out  of 
the  real  estates  only,  and  that  the 
widow  was  entitled  to  the  whole  of 
the  personal  estate  including  the 
arrears  of  rent ;  but  that  she  was , 
not  entitled  to  the  moiety  of  the 
4,250/.,  that  sum  being  payable 
only  out  of  the  rents,  and  there 
being,  in  consequence  of  her  claim 
before  mentioned,  no  rents  to  pay 
it  with*    [Jones  v.  Bmce]  -     221 

MAINTENANCE. 

1.  A.,  on  his  son's  marriage,  vested 
certain  fiinds  in  trustees,  in  trust, 
after  the  deaths  of  himself  and  his 
son,  for  the  daughters  of  the  mar- 
riage at  the  usual  periods,  and  in 
the  mean  time,  to  apply  the  income 
of  each  daughter's  share,  or  so 
much  thereof  as  the  trustees  should 
think  proper,  for  her  maintenance 
and  education.  The  son  died,  leav- 
ing an  only  daughter,  an  infant. 
Her  mother  married  again.  The 
infant,  to  whom  no  guardian  was 
appointed,  was  maintained  and  edu- 
cated by  her  mother  and  step- 
father; and  A.  paid  them,  first, 
200  /.,  and  afterwards  300  /.  a 
year,  on  the  infant's  account ;  and, 


upon  A.'s  death,  his  widow  con- 
tinued to  pay  the  300/.  a  year, 
and  received  the  income  of  the 
trust-funds  for  her  own  benefit, 
conceiving  that  she  was  entitled 
so  to  do  under  A.'8  will.  The 
infant  teing  about  to  be  married, 
the  settlement  waa  referred  to; 
and  it  was  then  discovered  that  the 
income  of  the  trust-funds  amounted 
to  800  /.  a  year.  Whereupon  the 
mother  and  her  second  husband, 
who  had  expended  much  more  than 
the  300  /.  a  year  in  the  infant's 
maintenance  and  education,  filed 
a  bill  against  A.'s  widow  and  the 
trustees  (but  without  making  the  in- 
fant or  her  husband  parties),  in  order 
to  recover  their  extra  expenditure. 
The  trustees  admitted  that  the 
extra  expenditure  had  been  pro- 
perly incurred,  and  that  they  shooid 
have  increased  the  allowance  for 
the  infant,  had  they  been  applied 
to.  The  Court  directed  the  Master 
to  inquire  what  was  proper  to  be 
allowed,  to  the  Plaintiffs,  for  the 
infant's  maintenance  and  education, 
from  A.'s  death  until  the  infant's 
marriage .  [Stopford  v.  Lord  Can- 
terbury^     ..-.-•     82 

.  By  a  marriage  settlement,  sums 
of  stock,  the  wife's  property,  were 
settled  in  trust  for  the  husband 
during  the  joint  lives  of  himself 
and  his  wife ;  with  remainder  to 
the  survivor  for  life;  and  it  was 
declared  that,  if  the  husband  should 
survive  and  marry  again^  and  there 
should  be  issue  of  the  marriage 
then  living,  his  life  interest  in  a 
moiety  of  the  funds  should  cease, 
and  that  moiety  should  be  trans* 
f  erred  to  the  same  persons^  and  be 
anplied  to  the  like  purposes^  and  in 
the  like  manner^  as  it  would  be 
transferable  and  applicable   to  if 
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the  husband  were  dead.  Then  fol- 
lowed truBts  of  the  funds  for  the 
children  as  the  husband  and  wife 
should  jointly  appoint,  and  as  the 
survivor  should  appoint;  and,  in 
default  of  any  appointment,  for  all 
the  children  {except  an  eldest  or 
only  son,  who,  for  the  time  being, 
should  become  entitled,  in  posses- 
sion or  remainder,  to  the  husband's 
real  estates  under  a  deed  of  even 
date),  the  shares  to  be  vested  in 
the  children  at  the  usual  periods, 
but  not  to  be  transferred  until  the 
death  of  the  surviving  paren  t.  And 
it  was  declared  that,  after  the  death 
of  both  parents,  the  trustees  should 
apply  so  much  as  they  should 
think  fit,  of  the  income  of  each 
child's  share,  until  its  share  should 
become  transferable,  for  its  main- 
tenance, and  should  accumulate 
the  surplus  :  and  the  trustees  were 
empowered,  after  the  death  of  both 
parents,  to  advance  the  children, 
out  of  the  capital  of  their  shares, 
notwithstanding  they  should  be 
under  21.  ilie  wife  died.  There 
was  issue  of  the  marriage  four  sons 
and  three  daughters,  all  infants. 
The  husband  appointed  part  of  the 
funds  to  his  eldest  son,  and  then 
married  again.  The  Court  refused 
to  direct  ^without  a  reference  as  to 
the  husband's  ability)  the  income 
of  the  moiety  of  the  funds  which 
the  husband  forfeited  by  marrying 
again,  to  be  applied  for  the  chil- 
dren's maintenance,  there  being, 
in  consequence  of  the  exception 
of  an  eldest  or  only  son  Ace,  a  sus- 
pension of  the  trust  for  the  benefit 
of  the  children,  during  the  father's 
lifetime.    [Kekewich  v.  Langston] 

291 

&^  Trust. 


MARKSMAN. 

A  marksman  signed  an  affidavit  with 
his  name  at  length,  his  hand  having 
been  guided  on  the  occasion.  The 
affidavit  was  ordered  to  be  taken 
oflf  the  file.    [  V.  Christopher] 

409 

MARRIAGE  ABROAD. 

A  marriage  between  a  British  subject 
domiciled  in  England,  and  a  female 
ward  of  Court,  was  celebrated,  in 
the  presence  of  the  British  consul 
and  in  the  English  church  at  Ant- 
werp, by  a  clergyman  of  the 
Church  of  England,  who  had  been 
appointed  chaplain  to  the  church, 
and  was  paid  by  the  British  govern- 
ment. Held  that  the  marriage  was 
invalid,  as  certain  ceremonies  pre- 
scribed by  the  law  of  Belgium  had 
not  been  observed.  [Kent  v.  Bur^ 
gess] 361 

MARRIAGE  SETTLEMENT. 

On  the  marriage  of  a  female  ward, 
her  fortune,  consisting  of  c hoses  in 
action,  was  settled,  with  the  sanc- 
tion of  the  Court,  in  trust  for  her 
husband  and  herself  for  their  lives, 
with  remainder  for  their  children, 
with  remainder  for  her  absolutely, 
if  she  survived  her  husband,  but  if 
not,  then  as  she  should  appoint  by 
will,  with  remainder  for  her  next 
of  kin.  Some  years  afterwards,  the 
marriage,  of  which  there  was  no 
issue,  was  dissolved  by  Act  of  Par- 
liament. After  which  the  husband 
released,  all  his  right  and  interest 
under  the  settlement,  to  the  wife. 
Held  that  the  settlement  was  not 
binding  on  the  wife,  and  that  she 
was  at  liberty  ta  re-settle  her  pro- 

Ferty   on    her    second    marriage. 
Hastings  Y.  Orde]     -     -    -     205 
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MASTER, 
See  Practice,  8. 

MEETING-HOUSE. 
See  Chapel. 

MINE. 

The  owner  of  nearly  one  half  the 
shares  in  a  valuable  mine  in  Corn- 
wall (which  was  divided  into  1 ,624 
shares)  having  become  bankrupt, 
his  assignee  and  the  other  share- 
holders agreed,  without  the  con- 
sent of  the  creditors,  to  dispose  of 
his  shares  amongst  themselves  and 
their  friends;  and,  in  order  to  e£fect 
that  object,  they  arranged  that  the 
mine  should  be  sold  under  a  decree 
of  the  vice-warden  of  the  Stanna- 
ries, in  an  amicable  suit  to  be  in- 
stituted by  a  creditor  of  the  mine 
against  the  then  shareholders ;  that 
the  mine  should  be  repurchased  by 
the  assignee  at  a  certain  sum,  and 
that  a  new  company  should  be 
formed,  consisting  of  the  old  and 
new  shareholders.  The  bankrupt's 
shares  were  disposed  of  accord- 
ingly, the  assignee  and  the  old 
shareholders  having  agreed  to  take 
some  of  them,  H.  and  T.,  to  take 
another  jointly ;  and  certain  other 
persons,  the  remainder.  After- 
wards it  was  agreed  that  the  shares 
in  the  mine  should  be  altered  to 
54th  shares.  The  decree  was  then 
obtained,  and  the  mine  sold  and 
repurchased  as  had  been  arranged. 
H.  and  T.  then  agreed  to  sever 
their  share.  The  creditors  having 
discovered  the  circumstances  under 
which  the  bankrupt's  shares  had 
been  disposed  of,  the  assignee  was 
removed,  and  the  plain ti£f  appointed 
in  his  place.    The  plaintiff  filed  a 


bill  against  H.  alone,  alleging  that 
H.  and  all  the  other  shareholderv 
had  notice  of  the   circomstances 
before  mentioned,  and  praying  that 
H.  might  transfer  her  share  to  him, 
and  accoont  for  and  pay  to  him  the 
profits  thereof,  and  that  a  receiver 
might  be  appointed  of  the  profits  of 
the  mine.     Held  that  *  the  profits 
of  the  mine,'  must  be  taken  to  mean 
the  profits  of  the  share  sought  to 
be  recovered ;  and  that  none  of  the 
other  shareholders  were  necessary 
parties   to  the   bill.      [Tmmer  v. 
HUl] I 

MISNOMER. 

Testator  devised  his  estates  to  the 
second  son  of  Edward  Weld  of 
Lul worth,  esq.  for  his  life,  with 
remainders  to  his  sons,  succes-^ 
sively,  in  tail  male,  with  like  re- 
mainders to  the  third  and  other 
sons  {except  the  eldest)  of  the  said 
Edward  Weld,  and  their  sons,  with 
remainders  to  the  first  and  other 
sons  of  each  brother  (except  the 
eldest  brother)  of  the  said  Edward 
Weld,  successively,  in  tail  male, 
with  remainders  to  the  second  and 
other  sons  (except  the  eldest)  of 
Lady  Stourton,  one  of  the  sisters 
of  the  said  Edward  Weldy  succes- 
sively, in  tail  male.  The  will  was 
dated  in  1834,  and  the  testator  died 
in  1837.  There  was  not,  either  at 
the  date  of  the  will  or  at  the  testa- 
tor's death,  any  such  person  as 
Edward  Weld  of  Lulworth ;  but  it 
appeared,  from  evidence  as  to  the 
state  of  the  Weld  family,  that 
Joseph  Weld  was  then  the  posses- 
sor of  Lulworth;  that  he  had  an 
elder  brother  named  Thomas,  and 
had  had  another  brother,  Edward, 
older  than  himself,  who  died  a 
bachelor  in  1796 ;  that  he  had  two 
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8DD8,  Edward  Joseph,  his  eldest, 
and  Thomas,  his  second  son  ;  and 
that  Lady  Stourton  was  his  sister. 
The  question  was,  whether  the  se- 
cond son  of  Joseph,  or  of  Edward, 
or  of  Edward  Joseph,  was  intended 
to  be  the  object  of  the  first  devise. 
The  Court  decided  in  favour  of  the 
second  son  of  Joseph.  [Blundell 
T.  Gladstone]       ....    467 

MISTAKE. 
See  Appointmfnt,  1. — Misnomer. 

MORTGAGE. 
See  Ship. 

MORTGAGOR  AND  MORT- 
GAGEE. 

If  a  mortgagee  of  leaseholds,  before 
he  files  a  bill  of  foreclosure,  is  un- 
der the  necessity  of  citing  the  next 
of  kin  of  the  deceased  mortgagor 
before  the  Ecclesiastical  Court,  in 
order  to  compel  them  to  take  out 
administration  to  the  deceased ; 
this  Court  will  not  allow  him  the 
costs  of  the  citation,  unless  he 
states  his  case  for  them,  on  his 
bill.     [Ward  y.  Barton]     -    534 

MULTIFARIOUSNESS. 

1.  A.  having  in  his  hands  a  sum  of 
money,  which  B.  and  C.  claimed 
adversely  to  each  other,  filed  a  bill, 
against  them,  praying  that  they 
might  interplead  respecting  the 
sum.  The  bill  also  sought  the  de- 
cision of  the  Court  as  to  a  claim, 
made  by  B.  to  interest  on  the  sum, 
and  raised  a  question  as  to  the 
costs  of  an  action  which  B.  had 
brought  to  recover  the  sum.  Held 
that  the  bill  was  not  sustainable  as 
a  bill  of  interpleader,  and  that  it 


was    multifarious.       [Bignold   v. 
Audland]    -••-..    24 

2.  A.  B.  C.  and  D.  were  co  partners. 
A.  and  B.  died,  and  soon  after- 
wards C.  and  D.  became  bankrupt. 
M.,  who  was  a  creditor  of  the  firm 
at  the  deaths  of  A.  and  B.  and  at 
the  bankruptcy,  filed  a  bill,  on  be- 
half of  himself  and  all  the  other 
creditors  of  A.  and  B.,  against  the 
executors  (who  however  had  not 
proved)  and  devisees  of  both  A. 
and  B.  and  the  assignees  of  the 
bankrupts,  for  the  purpose  of  hav- 
ing the  real  and  personal  assets  of 
both  A,  and  B.  applied  in  payment 
of  their  joint  and  separate  debts. 
Held  that  the  administration  of  the 
two  estates  might  be  comprised  in 
one  suit,  and,  therefore,  a  demurrer 
for  multifariousness,  was  over- 
ruled. An  objection,  however, 
made  ore  tenus^  that  no  properly 
constituted  personal  representa- 
tives of  A.  and  B.  were  parties, 
was  allowed :  but  the  Court  did  not 
give  the  plainti£F  the  costs  of  the 
demurrer  on  the  record,  but  merely 
allowed  the  demurrer  ore  tenus^ 
without  costs.  [Brown  v.  Dou" 
gias] 283 

NE  EXEAT. 

A  ne  exeat  will  not  be  granted  unless 
it  is  prayed  for  by  the  bill.  [Sharp 
V.  Taylor] 50 

NEW  ORDERS. 
See  Creditor. 


NEW  TRIAL. 
See  Issue,  1. 
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NEXT  FRIEND. 


The  Court  will  not  remove  a  next  friend 
merely  because  he  is  nearly  related 
to  or  connected  with  the  defen- 
dant ;  but  it  must  see  that  there  is 
a  probability  that  the  infant's  inte- 
rest will  be  prejudiced,  if  the  next 
friend  is  allowed  to  remain.  [Bed' 
win  V.  Asprey]     -    •     -     -     530 

NEXT  OF  KIN. 

On  the  marriage  of  a  female  ward, 
her  fortune,  consisting  ofchoses  in 
action,  was  settled,  with  the  sanc- 
tion of  the  Court,  in  trust  for  her 
husband  and  herself  for  their  lives,  | 
with  remainder  for  their  children, 
with  remainder  for  her  absolutely, 
if  she  survived  her  husband,  but  if 
not,  then  (u  she  should  appoint  by 
will  J  with  remainder  for  her  next 
ofkvfu  Some  years  Afterwards  the 
marriage,  of  which  there  was  no 
issue,  was  dissolved  by  Act  of  Par- 
liament. After  which  the  husband 
released  all  his  right  and  interest 
under  the  settlement  to  the  wife. 
Held  that  the  settlement  was  not 
binding  on  the  wife,  and  that  she 
Avas  at  liberty  to  re-settle  her  pro- 
perty on  her  second  marriage. 
[Hastings  v.  Orde"]   -     -     -     205 

NOTICE. 

See    Advakciko    Cause. — Policy 
OF  Insurance. 

OFFICE-COPIES. 

The  clerk  of  records  and  writs  is  not 
compellable  to  file  the  answer  of  a 
defendant  who  has  refused  to  take 
an  office-copy  of  the  bill.  [Aked 
v.Aked] 437 


ORDER  AND  DISPOSITION. 

All  the  assured  in  the  Equitable  As- 
surance Office  are  partners*  in  the 
society;  and,  therefore,  express 
notice  of  an  assignment  of  a  policy 
effected  with  that  society,  need  not 
be  given,  in  order  to  take  the 
policy  out  of  the  order  and  dispo- 
sition of  the  assignor.  The  report 
of  Bozon  V.  Bollandy  in  1  Moat. 
&c  Bligh's  Reports,  corrected. 
[Duncan  v.  Chamberlayne]      123 

PARENT  AND  CHILD. 
See  Infant,  3. — Practice,  7. 

PARTIES. 

1.  The  owner  of  nearly  one  half  the 
shares  in  a  valuable  mine  in  Corn- 
wall (which  was  divided  into  1 ,624 
shares)  having  become  bankrupt, 
his  assignee  and  the  other  share- 
holders agreed,  without  the  consent 
of  the  creditors,  to  dispose  of  his 
shares  amongst  themselyes  and 
their  friends;  and,  in  order  to 
effect  that  object,  they  arranged 
that  the  mine  should  be  sold  under 
a  decree  of  the  vice-warden  of  the 
Stannaries,  in  an  amicable  suit  to 
be  instituted  by  a  creditor  of  the 
mine  against  the  then  sharehold- 
ers; that  the  mine  should  be  re- 
purchased by  the  assignee  at  a 
certain  sum,  and  that  a  new  com- 
pany should  be  formed,  consisting 
of  the  old  and  new  shareholders. 
The  bankrupt's  shares  were  dis- 
posed of  accordingly,  the  assignee 
and  the  old  shareholders  having 
agreed  to  take  some  of  them,  H. 
and  T.,  to  take  another  jointly; 
and  certain  other  persons,  the  re- 
mainder. Afterwards  it  was  agreed 
that  the  shares  in  the  mine  should 
be  altered  to  54th  shares.     The 
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decree  was  then  obtained,  and  the 
mine  sold  and  repurchased  as  had 
been  arranged.  H.  and  T.  then 
agreed  to  sever  their  share.  The 
creditors  haying  discovered  the  cir- 
cumstances under  which  the  bank- 
rupt's shares  had  been  disposed  of, 
the  assignee  was  removed,  and  the 
plainti£f  appointed  in  his  place. 
The  plaintiff  filed  a  bill  against  H. 
alone,  alleging  that  H.  and  all  the 
other  shareholders  had  notice  of 
the  circumstances  before  mentioned, 
and  praying  that  H.  might  transfer 
her  share  to  him,  and  account  for 
and  pay  to  him  the  profits  thereof, 
and  that  a  receiver  might  be  ap- 
pointed of  the  profits  of  the  mine. 
Held  that '  the  profits  of  the  mine,' 
must  be  taken  to  mean  the  profits 
of  the  share  sought  to  be  recovered ; 
and  that  none  of  the  other  share- 
holders were  necessary  parties  to 
the  bill.    {Turner  v.  Hill]      •     1 

2.  Where  a  bill  has  been  dismissed 
for  want  of  prosecution  against  a 
defendant,  who,  at  the  hearing  is 
held  to  be  a  necessary  party ;  the 
Court  will  not  allow  the  plaintiff  to 
bring  him  before  the  Court  again 
by  supplemental  bill,  but  will  dis- 
miss the  bill  with  costs.  Afiirmed 
in  1 843.  [  Lautour  v.  Holcombe']  1 1 

3.  A.,  B.,  C.  &  D.  were  copartners. 
A.  and  B.  died,  and  soon  afterwards 
C.  and  D.  became  bankrupt.  M., 
who  was  a  creditor  of  the  firm  at 
the  deaths  of  A.  and  B.  and  at  the 
bankruptcy,  filed  a  bill,  on  behalf 
of  ^himself  and  all  the  other  credi- 
tors of  A.  and  B.,  against  the 
executors  (who  however  had  not 
proved)  and  devisees  of  both  A. 
and  B.  and  the  assignees  of  the 
bankrupts,  for  the  purpose  of  hav- 
ing the  real  and  personal  assets  of 
both  A.  and  B.  applied  in  payment 
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of  their  joint  and  separate  debts. 
Held  that  the  administration  of  the 
two  estates  might  be  comprised  in 
one  suit,  and,  therefore,  a  demurrer 
for  multifariousness,  was  overruled. 
An  objection,  however,  made  ore 
tenuSf  that  no  properly-constituted 
personal  representatives  of  A.  and 
B.  were  parties,  was  allowed  :  but 
the  Court  did  not  give  the  plaintiff 
the  costs  of  the  demurrer  on  the 
record,  but  merely  allowed  the  de- 
murrer ore  tenuSf  without  isosts. 
[Broum  v.  Douglas]  -    -    -    283 

4.  A  bill  by  a  member  of  a  numerous 
incorporated  company,  on  behalf  of 
himself  and  all  the  other  members 
except  the  defendants,  praying  that 
a  transaction  in  which  the  defend- 
ants had  been  the  actors,  but  which 
had  been  sanctioned,  unanimously^ 
at  a  meeting  of  the  company,  might 
be  declared  fraudulent  and  void, 
was  sustained,  although  some  of 
the  members  on  whose  behalf  the 
bill  was  filed,  had  been  present  and 
voted  at  the  meeting.  {Preston  v. 
Grand  Collier  Dock  Company]  327 

See  Charity,  1. Infant,  2. 

Insolvent,1  . — Plea  and  Plead- 
ing, 3. 

PARTITION. 

A  bill  in  equity  will  not  lie  for  a  par- 
tition of  copyholds.  [Somcastle 
V.  Charlesworth]       -     -     -     315 

PARTNERSHIP. 

Two  brothers,  A.  and  B.,  entered  into 
copartnership,  without  articles, 
and  purchased  land  for  the  pnr« 
poses  of  their  trade,  with  money 
borrowed  from  C,  and  had  the 
land  conveyed  to  themselves  in 
moieties,  to  uses  to  bar  dower. 
Shortly  afterwards  they  mortgaged 
the  land  to  C.  in  fee,  to  secure  tlie 
3  A 
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money  borrowed.  A.  died  intes- 
tate, leaving  B.  his  heir.  B.  then 
took  D.  into  partnership.  Each  of 
the  firms  erected  trade  buildings  on 
the  landy  and  paid  for  them  and  for 
the  insurance  on  them»  and  also 
paid  the  interest  on  the  mortgage- 
money  ont  of  their  partnership 
funds.  Ultimately,  B.  and  D.  paid 
off  the  mortgage  ont  of  their  part- 
nership property,  and  took  a  re- 
conveyance of  the  land  to  them- 
selves as  joint  tenants  in  fee.  B. 
died,  and  his  heir,  who  was  also 
the  heir  of  A.,  claimed  the  land ; 
but  the  Court  held  that  it  was  con- 
verted into  personalty,  and  dis- 
missed the  bill.  [Houghton  v. 
Houghton]      ...     -    -    491 

PERSONAL  ESTATE. 

See  Accounts,  2. 

PERPETUATION  OF  TESTI- 
MONY. 

See  Bill  to  perpetuate  Testi- 

MONT. 

PIRACY. 

See  Copyright. 

PETITION. 
See  Transfer  of  Cause. 

PLAINTIFF. 

See  Voluntary  Deed. 

PLEA  AND  PLEADING. 

1.  Where  a  bill  of  interpleader  is 
filed  respecting  a  sum  of  money  on 
which  interest  is  recoverable,  at 
law,  under  3  &  4  Will.  4,  c.  42, 
s.  28,  the  plaintiff  ought  to  offer, 
by  his  bill,  to  pay  the  interest. 
[Bignold  v.  Audland]      -     -     23 

2.  A  defendant  at  law  may  file  a  bill 
of  discovery,  not  only  to  sustain 
his  defence  to  the  action,  but  to 


rebut  the  evidence  in  support  of  it 
[GloBcott  V.  Copper  Miners*  Com- 
pany2  -------     305 

3.  The  rule  that  officers  of  a  corpo- 
ration may  be  made  co-defendants 
to  a  bill  against  the  corporation, 
applies  to  a  bill  for  discovery  as  well 
as  to  a  bill  for  relief;  and  mem- 
bers of  the  corporation  may  be 
joined  with  the  officers.   -     [IlntL] 

4.  A.  and  B.  were  Spanish  subjects, 
resident  in  Spain.  A.  having  en- 
tered into  a  mercantile  contract 
with  the  Spanish  government, 
agreed  with  B.  to  allow  him  a 
share  of  the  profits.  Some  years 
afterwards,  B.  died,  and  A.  went, 
first,  to  France,  and  afterwards 
came  to  England.  After  he  had 
left  Spain,  he  frequently  wrote  to 
the  plaintiffs  (who  were  resident  in 
France,  but  had  taken  out  adminis- 
tration to  B.  in  this  country),  pro- 
mising to  settle  with  tbem  for  B's 
share  of  the  profits  of  the  contract ; 
but  not  having  done  so,  they  filed 
a  bill  against  him  to  enforce  the 
agreement.  A.  pleaded  that  the 
agreement  was  illegal  and  void  by 
the  laws  of  Spain,  as,  at  the  time 
it  was  entered  into>  B.  held  an 
office  of  trust  and  confidence  under 
the  Spanish  government :  and  the 
plea  averred  that  the  entering  into 
the  agreement  was  a  crime  against 
the  laws  of  Spain,  subjecting  the 
parties  to  pains  and  penalties  and 
a  criminal  prosecution.  It  was 
objected,  first,  that  the  plea  was 
double,  as  the  first  part  applied  to 
the  discovery  and  relief,  and  the 
latter  part,  to  the  discovery  only : 
secondly,  that  the  particular  law  of 
Spain  by  which  the  agreement  was 
nullified,  ought  to  have  been  set 
forth :  thirdly,  that  B.  was  dead,  and, 
therefore,  no  longer  subject  to  pains 
and  penalties;  and,  fourthly, that 
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A.  af^er  he  had  lef\  Spain,  had 
recognised  the  agreement  and  pro- 
mised to  perform  it.  The  Court, 
however,  allowed  the  plea.  [Heriz 
y.Riera]    ------318 

5.  A  bill  by  a  member  of  a  nnmerous 
incorporated  Company,  on  behalf 
of  himself  and  all  the  other  mem' 
bers  except  the  defendants,  praying 
that  a  transaction  in  which  the  de- 
fendants had  been  the  actors,  but 
which  had  been  sanctioned,  vnant- 
numdyy  at  a  meeting  of  the  Com- 
pany, might  be  declared  fraudulent 
and  void,  was  sustained,  although 
some  of  the  members  on  whose  be- 
half the  bill  was  filed,  had  been 
present  and  voted  at  the  meeting. 
[Preston  v.  Grand  Collier  Dock 
Company]      -     -     -    -    .     327 

See  Affidavit,  1— Charity,  1. — 
CoPYRiGHT,2,3. — Foreclosure. 
— Interpleadrr,  1,2,  3. — Par- 
ties, 1.3.— Practice,  13. — Vo- 
luntary Deed. 

POUCY  OF  INSURANCE. 

1.  All  the  assured  in  the  Equitable 
'  Assurance  Office  are  partners  in 
the  society;  and,  therefore,  ex- 
press notice  of  an  assignment  of  a 
policy  e£Fected  with  that  society, 
need  not  be  given,  in  order  to  take 
the  policy  out  of  the  order  and  dis- 
position of  the  assignor.  The  re- 
port of  Bozon  V.  BoUand,  in  1 
Mont.  &  Bligh's  Reporte,  cor- 
rected. [Duncan  v.  Chamber'- 
laynel  -------     123 

PORTIONS. 

Estates  were  settled  on  A.  for  life, 
remainder  to  trustees  for  1,000 
yearB»  to  raise  5,000  L  for  the  por- 
tions of  his  daughters  and  younger 
sons,  and,  subject  thereto,  to  A.  in 


fee  :  provided  that  if  A.  in  his  life- 
time or  by  his  will  should  give  to 
any  of  his  children  entitled  to  por- 
tions under  the  trusts  of  the  term, 
any  sum  of  money  &c«,  for  or  to- 
wards their  advancement  in  mar- 
riage or  otherwise,  the  same  should 
be  taken  in  part  or  in  full  satisfac- 
tion (according  to  its  amount)  of 
the  portion  thereby  provided  for 
that  child ;  unless  A.  should,  by 
writing  under  his  hand,  declare  to 
the  contrary.  A.  had  eight  daugh- 
ters and  two  younger  sons.  By 
his  will,  after  reciting  the  limita- 
tions and  trusts  of  the  settlement, 
he  devised  the  estates,  subject  to 
the  5,000  /.,  to  trustees,  in  trust, 
by  sale  or  mortgage,  to  raise  money 
to  supply  the  deficiency  of  his  per- 
sonal estate  for  payment  of  his 
debts  and  legacies,  and,  in  the 
next  place,  to  pay  2000  /.  to  each 
of  his  younger  sons ;  and  he  de- 
clared ihat,  after  payment  of  his 
debts  and  legacies  and  the  sums  of 
2,000  /.)  the  estates  or  such  part 
thereof  as  should  remain  unsold  for 
any  of  the  purposes  aforesaid  (sub^ 
Ject  nevertheless  to  any  mortgage 
or  mortgages  which  should  be  made 
by  the  trustees  in  pursuance  of  the 
power  thereinbefore  given  to  them 
for  that  purpose)  should  go  to  his 
eldest  son.  Held  that  the  will  did 
not  contain  any  thing  that  was 
equivalent  to  a  declaration  that 
the  legacies  of  2,000  /.  should  not 
be  a  satisfaction  for  the  portions  of 
the  two  younger  sons,  and,  con- 
sequently, that  they  were  not  en« 
titled  to  their  legacies  and  also  to 
their  shares  of  the  5,000  /.  [Pa- 
jnUon  V.  PapHIon]    -     -     -     642 

POWER. 

Testator  bequeiitl^d   the  residue  of 
his  personal  estate  to  three  trustees, 
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in  trust  to  pay,  Apply*  and  dispose 
of  all  the  interest  thereof  for  the 
maintenance,  support  and  benefit 
of  his  three  children  and  the  sur- 
virors  and  survivor  of  them,  in 
such  shares  and  proportions,  and 
in  such  manner  as  they  should 
think  most  proper  and  advisable, 
and,  if  all  the  children  should  die 
without  leaving  issue,  then  that 
the  trust  fund  should  remain  vested 
in  two  of  the  trustees,  in  trust 
for  the  persons  thereinafter  men- 
tioned. Held  that  the  whofe  in- 
come of  the  residue  was  given  for 
the  children's  benefit,  and,  the 
trustees  having  applied  only  part 
of  it  for  their  benefit,  that  the  sur- 
plus devolved,  on  the  survivor's 
death,  to  his  personal  representative. 
[Beevor  y.  Partridge]    -     -     229 

POWER  OF  SALE. 

I.  Testator,  after  directing  all  his 
just  debts  to  be  paid,  gave  his  per- 
sonal estate  and  a  freehold  house, 
of  which  he  was  seised  in  fee,  to 
his  wife  for  life,  with  liberty  to 
sell  it,  in  case  a  good  offer  should 
be  made,  and  to  invest  the  pro- 
ceeds, in  the  funds,  for  her  benefit 
during  her  life ;  and  he  directed 
that,  at  his  wife's  death,  the  house, 
if  not  previously  sold,  should  be 
sold  (but  without  saying  by  whom), 
and  that  the  proceeds,  together 
with  his  personal  estate,  should  be 
divided  amongst  the  children  of  his 
brother  and  sister:  and  he  appoint- 
ed his  wife,  his  executrix,  and  re- 
quested J.  H.  F.  and  R.C.,  jointly 
with  her,  to  become  the  executors 
and  trustees  of  his  will.  J.  H.  F. 
and  the  testator's  widow,  proved 
the  will.  R.  C.  died  in  the  life- 
time of  J.  H.  F.  and  the  widow, 
without  having    proved   it.     The 


widow  died  25  years  afler  the  tes- 
tator. Held  that  J.  H.  F.  had 
power  to  sell  the  house,  and  to  give 
a  receipt  for  the  purchase-money. 
[Forbes  v.  Peacock]-      -    -     152 

2.  Testator  appointed  three  persom 
and  their  respective  heirs  and  aS" 
signs,  his  executors,  and  gave  to 
them  and  to  their  respective  heirs 
and  assigpos  all  his  real  and  perso« 
nal  estates,  in  trust  for  the  pur- 
poses after  set  forth;  and  first, 
that  they  and  their  respective  heirs 
and  assigns,  should  sell  his  real 
estates;  and  he  empowered  tbem 
and  their  respective  heirs  and  as- 
signs, to  convey  the  estates,  and 
to  give  receipts  for  the  considera- 
tion-money. He  then  requested 
the  executors  of  his  will  to  sell  his 
farming  stock,  furniture  &c.,  and, 
out  of  the  monies  so  arising  and  all 
other  portions  of  his  personal  estate, 
he  required  them  and  their  respec- 
tive  heirs  and  assigns  to  pay  all  his 
debts  &c.  One  of  the  trustees  and 
executors  died.  The  two  survivors 
agreed  to' sell  the  real  estates.  The 
Court,  in  a  suit  for  a  specific  per- 
formance of  the  agreement,  rejected 
the  word  *  respective;'  and  held 
that  the  two  surviving  trustees  and 
executors,  could  sell  and  convey 
the  estates  to  the  purchaser;  and 
that  the  debts  were  charged  on  the 
proceeds  of  the  real  estates,  and, 
consequently,  that  the  receipt 
clause  was  unnecessary.  [Jones 
y.  Price]    -     -     -    -    -^    -    557 

PRACTICE. 

1.  Plaintiff  did  not  proceed,  within 
the  time  limited  by  11  Geo.  4,  and 
1  Will.  4,  c.  36,  Rule  13,  to  take 
the  bill  pro  confesso  against  a 
defendant  who  was  in  prison  for 
want  of  answer.     After  that  time 
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had  expired,  the  defendant  filed  his 
answer,  and  then  moved,  under  the 
rule,  to  he  discharged,  without  costs. 
Held  that,  as  the  defendant  had 
not  applied  to  be  discharged  until 
after  he  had  disabled  the  plaintiff, 
by  filing  his  answer,  from  proceed  • 
ing  to  take  the  bill  pro  confesso, 
the  case  was  not  within  the  rule, 
and  therefore,  the  defendant  could 
no^  be  discharged  without  paying 
the  costs  of  his  contempt.  [  Wil- 
liams V.  Newton]  -     -     -     -     45 

2.  A  ne  exeat  will  not  be  granted  un- 
less it  is  prayed  for  by  the  bill. 
[Sharp  v-  Taylor]       -     -    -     50 

3.  A  motion  to  advance  a  cause,  can- 
not be  made  without  notice  to  the 
other  party.    [Powell  v.  Callo^vay] 

51 

4.  On  a  motion  to  commit  a  defen- 
dant for  a  contempt,  the  defendant 
undertook  to  make  reparation  for 
the  act  complained  of.  Where- 
upon the  Master  was  directed  to 
inquire  what  reparation  the  defen- 
dant ought  to  make ;  and  he  was 
ordered  to  make  such  reparation 
accordingly;  and  tOL  pay,  to  the 
plaintiff,  the  costs  of  the  applica- 
tion and  consequent  thereon.  Held 
that  the  report  made  in  obedience 
to  that  order,  did  not  require  con- 
firmation.   [Empringham  v.  Short] 

78 

5.  New  security  ordered  to  be  given 
for  costs,  the  surety  having  be- 
come bankrupt.    [  Veitch  v.  Irving] 

122 

6.  The  defendant  being  in  contempt 
for  want  of  appearance,  the  com- 
mon injunction  was  extended  to 
stay  trial  on  a  motion  made  with- 
out notice*      [Harrison  v.  Dixon] 

123 

7.  The  father  of  infants,  before  a 
petition  was  presented  by  their  mo- 


ther, for  access  to  them,  &.c.  under 
2  &  3  Vict.  c.  54,  Avent,  with 
them,  to  reside  abroad.  The  Court 
ordered  substituted  service  of  the  pe- 
tition, but,  at  the  hearing  declined 
to  make  the  order  (although  the 
father  had  filed  affidavits  and  ap- 
peared by  counsel),  because  the 
father  and  infants  were  resident 
abroad,  and  because  a  suit,  by  the 
mother,  for  restitution  of  conjugal 
rights,  was  pending,  which,  if  suc- 
cessful, would  have  the  same  effect 
as  the  order  prayed.  The  Court 
will  not  make  the  order,  where  tlie 
wife  has  left  her  husband  without 
sufficient  cnusc.  Scmhle,  that  the 
order  may  be  made  ex  parte,  if  the 
necessity  of  the  case  requires  it. 
[In  re  Taylor]    -     -     -     -     178 

8.  A  Defendant  in  a  suit  for  taking 
accounts,  omitted  to  insert,  in  his 
examination,  any  receipts  or  pay- 
ments by  him  during  a  certain 
period:  the  plaintiff  however  proved 
receipts  by  him  during  that  period. 
The  Court  refused  to  allow  tlie 
defendant  to  bring  in  a  further 
examination  or  additional  accounts, 
or  to  give  any  evidence  of  pay- 
ments in  order  to  discharge  himself 
from  those  receipts.  Pending  an 
inquiry  before  the  Master,  the 
Court  will  not  interfere  with  his 
conduct.  The  dissatisfied  party 
must  wait  until  the  report  is  made, 
and  then  except  to  it.  [  Maddeford 
v.  Austwick]  -----     209 

9.  If  officers  of  a  corporation  are  made 
co-defendants  to  a  bill  for  a  dis- 
covery and  an  injunction  to  stay 
an  action  brought  by  the  corpora- 
tion, the  injunction  will  be  dis« 
solved  on  the  coming  in  of  the 
answer  of  the  corporation,  although 
the  officers  have  not  answered. 
Giascott  V.  Copper^miners^  Com^ 
pajiy]   -------     314 
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10.  Two  decrees  had  been  made  for 
the  administration  of  the  estate  of 
A.  B.  deceased,  one  in  a  creditor's 
suit,  and  the  other  in  a  legatee's 
suit.  A  motion  by  the  plaintiff  in 
the  former,  to  stay  the  prosecution 
of  the  decree  in  the  latter,  so  far  as 
it  directed  an  account  of  the  de- 
ceased's estate  and  of  his  debts, 
was  refused,  there  being  no  sag- 
gestion  of  a  deficiency  of  assets. 
[Plunkett  T.Lewis]-    -     -     379 

11.  An  order  was  made  that  a  cause 
should  stand  over,  with  liberty  to 
the  plaintiff  to  amend,  within  a 
month,  and  on  his  making  default, 
that  the  bill  should  be  dismissed 
with  costs.  The  plaintiff  made  de- 
fault, and  the  defendant  obtained 
an  order  to  dismiss,  without  notice. 
Held  that  the  order  was  regularly 
obtained.      [Dobede  v.  Edwards] 

454 

12.  If  the  executors  and  trostees  of  a 
will,  file  a  bill  for  the  purpose  of 
having  the  rights  of  the  defendants 
in  the  residue,  ascertained,  without 
either  praying  that  the  accounts 
of  the  personal  estate  may  be 
takeuy  or  offering  to  account  for  it, 
but  admitting  that  there  is  a  resi- 
due ;  the  Court  will  declare  the 
rights  of  the  defendants  in  the 
residue,  without  directing  the  ac- 
counts of  the  personal  estate  to  be 
taken,  although  the  defendants 
apply,  at  the  hearing,  to  have  the 
accounts  taken.  [Dlathwayt  v. 
Taylor] 455 

13.  A  legatee's  bill  did  not  seek 
to  chargpe  the  executors  for  wil- 
ful default,  and  the  decree  was 
made  accordingly.  Afterwards 
the  plaintiff  filed  another  bill 
against  the  same  defendants,  al- 
leging that,  during  the  prosecution 
of  the  decree,  he  had  discovered 


that  the  executors,  in  varioos  in* 
stances  (which  be  stated)  had  been 
guilty  of  wilful  default,  and  pray- 
ing that  they  might  be  chaiged 
accordingly.  Held  that  the  laiter 
was  a  supplemental  bill  in  the 
nature  of  a  bill  of  review ;  and,  as 
it  had  been  filed  without  leave, 
the  Court  ordered  it  to  be  taken 
off  the  file,  notwithstanding  it  was 
regular  so  far  as  it  stated  the 
death  of  one  of  the  defendants  to 
the  original  bill,  and  prayed  that 
the  suit  might  be  revived  against 
his  personal  representative:  held 
also  that  it  was  not  necessary  for 
the  defendant  on  whose  behalf  the 
motion  was  made,  to  serve  his  co- 
defendants  with  notice  of  the  mo- 
tion.    [^Hodsan  v.  BalF]    -    456 

See  Affidavit. — Costs,  3.  —  Dis- 
covery, 1. — Dismissal,  1,  2, — 
Exhibit.  —  Issue,    2.  —  Next 

Friend O  ffic  e-Copies. — Pre- 

LiMiNARY  Accounts  and  Inqui- 
ries. 

PREUMINARY  ACCOUNTS 
AND  INQUIRIES. 

1.  Although  an  order  for  preliminary 
accounts  and  inquiries  has  been 
obtained  in  a  suit  for  administering 
a  testator's  estate,  yet  the  Court 
will  not,  on  that  account,  restrain 
a  creditor  from  suing  the  execu- 
tors at  law.  The  order  however 
does  not  prevent  the  parties  from 
having  the  dause  heard  before  the 
Master  has  made  his  report. 
[Teague  v.  RichardsJl     -    -    46 

PRESBYTERIANS. 

See  Dissenters. 

PROBATE. 

5ee  Copyholds,  2.— Proof  of  WiLt 
MADE  Abroad. 
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PRO  CONFESSO. 

See  Practice,  1. 

PROOF  OF  WILL  MADE 
ABROAD. 

A  British  subject  resident  in  France, 
made  his  will  and  died  there,  hav- 
ing appointed  A.  and  B.,  who  were 
resident  in  France,  and  C.  and  D., 
who  were  resident  in  England,  his 
executors*  The  will  was  translated 
into  French,  and  the  translation 
was  registered,  by  A.  and  B.,  in  the 
proper  court  in  Paris.  A  duly 
authenticated  copy  of  the  transla- 
tion, was  then  procured,  and  trans- 
lated into  English  by  a  notary 
public  in  London ;  and  that  trans- 
lation was  proved  by  C.  and  D.  in 
the  Prerogative  Court.  [Batn  v. 
Lescher]         397 

PROTECTOR  OF  A  SETTLE- 
MENT. 

The  Court  of  Chancery  is  not  the 
protector  of  a  settlement,  where 
the  tenant  for  life  is  a  married 
woman  whose  husband  has  been 
convicted  of  felony,  and  the  life 
estate  is  not  settled  to  her  separate 
use.     [In  re  Wainetvright]      352 

See  Executory  Trust. 

RAILWAY  COMPANY. 

See  Costs,  1. 

READY  MONEY. 

See  Will,  2. 

RECEIPT  CLAUSE. 

See  Power  ot  Sale. — Restraint 
ON  Alienation. 


REDUCTION  INTO  POSSES- 
SION. 

A  woman  being  entitled  to  two  sums, 
one  secured  by  a  mortgage  in  fee 
to  herself,  and  the  other  to  a  trus- 
tee for  her,  married.  The  mort- 
gagees having  been  applied  to,  but 
being  unable  to  pay  the  sums,  the 
trustee  paid  them  to  the  husband. 
The  husband  died,  leaving  the 
mortgages  untransferred.  Held 
that  he  had  reduced  both  sums 
into  possession.     \Rees  v.  Keith] 

388 

REFERENCE. 

The  Court,  on  an  interlocutory  appli- 
cation, will  direct  a  reference  or 
issue,  to  ascertain  a  fact  on  which 
the  title  of  the  parties  depends. 
Whether  the  parties  ought  to  be 
bound  by  the  finding,  at  the  hear- 
ing of  the  cause:  Q».  [Kent  v. 
Burgess]    ------361 

REGISTRY. 

See  Ship. 

RENT-CHARGE. 

See  Annuity. 

REPORT. 

On  a  motion  to  commit  a  defendant 
for  a  contempt,  the  defendant  un- 
dertook to  make  reparation  for  the 
act  complained  of.  Whereupon  the 
Master  was  directed  to  inquire  what 
reparation  the  defendant  ought  to 
make ;  and  he  was  ordered  to  make 
such  reparation  accordingly;  and 
to  pay,  to  the  plainti£F,  the  costs 
of  the  application  and  consequent 
thereon.  Held  that  the  report  made 
in  obedience  to  the  order,  did  not 
3  A  4 
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require   confirmation.     [Empring- 
ham  V.  Short] 78 

See  Practice,  8. 

REPUBLICATION. 

See  Will,  3. 

RESTRAINT  ON  ALIENATION. 

Tlie  form  commonly  used  for  restrain- 
ing married  women  from  disposing 
of  their  separate  property  by  anti- 
cipation, is  insufficient  for  that  pur 
pose.  The  receipt  clause  ought  to 
declare  that  the  receipts  of  the 
married  woman,  to  be  given,  from 
time  to  time,  after  the  income  of 
the  property  shall  have  become  due, 
shall  be,  and  thht  no  other  receipts 
shall  be  sufficient  dischargees  to  the 
trustees*      IBrown   v.    Bamford] 

127 

REVOCATION. 

Testator  devised  lands,  subject  to  an 
annuity  to  his  wife,  to  his  son  for 
life,  with  remainder  to  the  son's 
first  and  other  sons  in  tail,  with 
remainder,  subject  to  another  an- 
nuity to  his  wife,  to  his  grandson 
and  the  grandson's  first  and  other 
sons  in  like  manner,  with  remain- 
ders over;  and  he  gave  his  resi- 
duary personal  estate  to  his  son. 
The  son  died  without  issue :  and, 
thereupon,  the  testator,  by  a  codi- 
cil, charged  the  lands  with  three 
further  annuities,  one  for  his  wife, 
another  for  his  daughter,  and  the 
third  for  her  husband;  and  gave 
his  residuary  personal  estate  to  his 
wife.  He  afterwards  made  two 
other  codicils,  but  they  were  not 
duly  attested.  He  then  made  a 
fourth,  which  was  duly  attested, 
**  revoking  several  of  the  disposi- 
tions heretofore  made  by  me  in  my 


said  will  and  codicils,  of  all  my 
freehold,  copyhold,  and  personal 
estate  of  every  kind ;  and,  instead 
of  such  devise,  disposition  and  be- 
quest thereof,  I  do  give  all  my 
freehold,  copyhold,  and  personal 
estate  of  every  kind  and  whereso- 
ever situate,  unto  my  daughter,  for 
her  life  ;  and,  after  the  determina- 
tion of  that  estate,  unto  my  grand- 
son and  his  heirs  in  strict  entail  as 
in  my  will  directed"  He  then 
directed  that  his  grandson,  who 
was  an  infiuit,  should  not  be  put 
in  possession  of  his  estates  until  he 
attained  31 ;  and  that,  in  the  inter- 
val, the  rents  should  be  accumu- 
lated for  the  benefit  of  his  grand- 
son and  his  heirs :  "  and,  in  failure 
oj  issue  of  my  said  grandson^  I 
order  that  my  said  estates  and 
effects  shall  go  and  descend  as  is 
by  my  said  will  directed."  The 
testator  then  confirmed  the  several 
annuities  and  donations  bequeathed 
in  his  will  and  former  codicils,  and 
gave  another  annuity  to  his  wife ; 
thereby,  in  all  other  respects  but 
what  was  abovementioned,  jratify- 
ing  and  confirming  his  will  and 
codicils.  Held  that  the  grandson 
took,  not  an  estate  tail,  but  only 
an  estate  for  life  in  the  lands.  If 
lands  are  devised  in  trust  to  be  set- 
tled on  A.  and  hb  heirs  in  strict 
entail,  the  lands  ought  to  be  set- 
tled on  A.  for  life,  and  on  the  per- 
sons designated  as  his  heirs,  in 
succession,     [Graves    v.    Hicks] 

536 

SATISFACTION. 

Estates  were  settled  on  A.  for  life, 
remainder  to  trustees  for  1,000 
years,  to  raise  5,000  /.  for  the  por^ 
tions  of  his  daughters  and  younger 
sons,  and  subject  thereto,  to  A.  in 
fee;  provided  that  if   A.  in   his 
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lifetime  or  by  his  will  should  give 
to  any  of  his  children  entitled  to 
portions  under   the  trusts  of  the 
term,  any  sum  of  money  Sec,  for 
or  towards  their  advancement  in 
marriage  or  otherwise,  the   same 
should  be  taken  in  part  or  in  full  sa- 
tisfaction (according  to  its  amount) 
of  the  portion  thereby  provided  for 
that  child ;   unless  A.  should  by 
.    writing  under  his  hand  declare  to 
the  contrary.    A.  had  eight  daugh- 
ters and  two  younger  sons.     By 
bis  willy  after  reciting  the  limita- 
tions and  trusts  of  the  settlement » 
he  devised  the  estates,  subject  to 
the  5,000/.,  to  trustees  in  trust, 
by  sale  or  mortgage,  to  raise  mo- 
ney to  supply  the  deficiency  of  his 
personal  estate,  for  payment  of  his 
debts  and  legacies,  and,  in  the  next 
place,  to  pay  2,000/.  to  each  of 
his  younger  sons  ;  and  he  declared 
that,  afterpayment  of  his  debts  and 
legacies,  and  the  sums  of  2,000  /., 
the   estates  or  such  part  thereof 
as  should  remain  unsold  for  any 
of  the  purposes  aforesaid  {subject 
nevertheless  to  any  mortgage  or 
mortgages  which  should  be  made 
by  the  trustees  in  pursuance  of  the 
power  thereinbefore  given  to  them 
for  that  purpose)  should  g^  to  his 
eldest  son.     Held  that  the  will  did 
not  contain  anything  that  was  equi- 
valent to  a  declaration  that  the  le- 
gacies of  2,000  /.  should  not  be  a 
satisfaction  for  the  portions  of  the 
two    younger  sons,    and,    conse- 
quently, that  they  were  not  enti- 
tled to  their  legacies  and  also  to 
their  shares  of  the  5,000  L     [Pa- 
pillon  V.  Papillon]     .    •    •    642 

SEPARATE  PROPERTY. 

The  form  commonly  used  for  restrain- 
ing married  women  from  disposing 


of  their  separate  property  by  anti- 
cipation, is  insufficient  for  that  pur- 
pose. The  receipt  clause  ought  to 
declare  that  the  receipts  of  the  mar- 
ried woman,  to  be  given,  from  time 
to  time,  after  the  income  of  the 
property  shall  have  become  due, 
shall  be,  and  that  no  other  re- 
ceipts shall  be  sufficient  dis- 
charges to  the  trustees.  [Brown 
V.  Bamford]    -----     127 

SET-OFF. 

See  Ship* 

SETTLEMENT. 

1.  By  a  marriage  settlement,  sums 
of  stock,  the  wife's  property,  were 
settled  in  trust  for  the  husband 
during  the  joint  lives  of  himself 
and  his  wife,  with  remainder  to 
the  survivor  for  life;  and  it  was 
declared  that,  if  the  husband  should 
survive  and  marry  again,  and  there 
should  be  issue  of  the  marriage 
then  living,  his  life  interest  in  a 
moiety  of  the  funds  should  cease, 
and  that  moiety  should  be  tranS" 
f  erred  to  the  same  persons,  and  be 
applied  to  the  like  purposes  and  in 
the  like  manner,  as  it  would  be 
transferable  and  applicable  to  if 
the  husband  were  dead.  Then  fol- 
lowed trusts  of  the  funds  for  the 
children  as  the  husband  and  wife 
should  jointly  appoint,  and  as  the 
survivor  should  appoint;  and,  in 
default  of  any  appointment,  for  all 
the  children  (except  an  eldest  or 
only  son,  who,  for  the  time  being ^ 
should  become  entitled,  in  posses- 
sion  or  remainder ,  to  the  husband's 
real  estates  under  a  deed  of  even 
date),  the  shares  to  be  vested  in 
the  xhildren  at  the  usual  periods, 
but  not  to  be  transferred  until 
the  death  of  the  surviving  parent. 
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And  it  was  declared  that,  after  the 
death  of  both  parents^  the  trustees 
should  apply  so  much  as  they 
should  think  fit,  of  the  income  of 
each  child^B  shadne,  until  its  share 
should  become  transferable,  for 
its  maintenance,  and  should  accu- 
mulate the  surplus :  and  the  trus- 
tees were  empowered,  after  the 
death  of  both  parents,  to  advance 
the  children,  out  of  the  capital  of 
their  shares,  notwithstanding  they 
should  be  under  21.  I'he  wife 
died.  There  was  issue  of  the  mar- 
riage four  sons  and  three  daugh- 
ters, all  infants.  The  husband 
appointed  part  of  the  funds  to 
his  eldest  son,  and  then  married 
again.  The  Court  refused  to  direct 
(without  a  reference  as  to  the  hus- 
band s  ability)  the  income  of  the 
moiety  of  the  funds  which  the  hus- 
band forfeited  by  marrying  again,  to 
be  applied  for  the  children's  mainte- 
nance, there  being,  in  consequence 
of  the  exception  of  an  eldest  or 
only  son  &c.,  a  suspension  of  the 
trust  for  the  benefit  of  the  children, 
during  the  father's  lifetime.  [iTe- 
hewich  v.  Langstori]      -    -    291 

2.  A.  married  a  female  ward  of  Court 
without  consent  of  the  Court,  and 
had  been  guilty  of  great  contu- 
macy in  other  respects.  The  Court 
directed  the  ward's  fortune  to  be 
settled  so  as  to  exclude  A.,  as  far 
as  possible,  from  taking  any  inte- 
rest in  it.    [Kent  v.  Burgess]  361 

3.  A  married  woman  who  had  left 
her  husband,  and  was  living  sepa- 
rate from  him,  but  not  in  a  state 
of  adultery,  held  to  be  entitled  to 
a  settlement  out  of  a  sum  of  stock, 
to  which  her  husband  had  become 
entitled  in  her  right.  [Eedes  v.i 
Eedes] 569 

See  Executory  Trust. 


SHIFTING  CLAUSE. 

See  AppoiNTMEirr,  2. 

SHIP. 

1.  A  ship  at  sea,  was  mortgaged  by 
the  owner  to  the  plaintiff.  The 
ship  having  become  unseaworthy, 
was  condemned  and  sold  in  a  £»• 
reign  port.  The  purchaser  drew, 
upon  a  person  in  England,  a  bill  of 
exchange  for  the  proceeds,  and  in- 
dorsed and  delivered  it  to  the  cap* 
tain.  The  captain  claimed  a  lien 
upon,  or  a  right  of  set-off  against 
the  amount  of  the  bill,  for  disburse- 
ments which  he  had  made  on  ac- 
count of  the  ship,  and  threatened 
to  bring  an  action^  against  the  ac- 
ceptor, for  the  money  due  on  the 
bill.  The  Court  gpranted  an  injunc- 
tion to  restrain  the  action.  [Lister 
V.  Payn]    ------     348 

2.  A  mortgage  of  a  ship  is  good  as 
between  the  mortgagor  and  mort- 
gagee, although  the  particulars  of 
the  mortgage  are  not  indorsed  on 
the  certificate  of  registry,  as  re- 
qnired  by  3  &  4  Will.  4,  c.  55. 
[Ibid.] 

SIGNATURE. 

J.  R«  Bridges,  having  five  freehold 
houses,  but  no  other  property,  in 
Cable-street,  Liverpool,  agreed  to 
sell  them  to  J.  Bleakley  for  248  /. ; 
and,  thereupon,  drew  up  the  fol- 
lowing memorandum  in  his  own 
handwriting:  ''July  26th,  1839. 
—John  Bleakley  agrees  with  J.  R. 
Bridges,  to  take  the  property  in 
Cable-street,  for  the  net  sum  of 
248/.  10«."  Held  that  the  agree- 
ment was  sufficiently  signed  by 
the  vendor.    [Dieakley  v.  Smith] 

150 


INDEX. 


693 


SPECIFIC  PERFORMANCE. 

See  Costs,  1. — Power  of  Sale,  2. 

STATUTES. 

1 1  Geo.  4,  and  1  Will.  4,  c.  36. 
See  Contempt. 

1 1  Geo.  4,  and  1  Will.  4,  c.  60. 
See  Infant,  1. 

3  &  4  Will.  4,  c.  42. 
See  Interpleader,  2. 

3  &  4  Will.  4,  c.  55. 
See  Captain,  2. 

3  &  4  Will.  4,  c.  74. 
See  Fines  and  Recoveries. 

1  &2  Vict.c.  110. 

See  Costs,  4. 

2  &  3  Vict.  c.  54. 
See  Practice,  7. 

STATUTE  OF  FRAUDS. 
See  Agreement,  1. 

STRICT  SETTLEMENT. 

See  Construction,  12. — Execu- 
tory Trust. 

SUPPLEMENTAL  ANSWER. 
See  Practice,  8. 

SUPPLEMENTAL  BILL. 
<Se&  Parties,  2. 

SUPPLEMENTAL  BILL,  IN  THE 

NATURE  OF  A  BILL  OF 

REVIEW. 

A  lej^atee's  bill  did  not  seek  to  charge 
the  executors  for  wilful  default, 
and  the  decree  was  made  accord- 


ingly. Afterwards  the  plaintiff 
filed  another  bill  against  the  same 
defendants,  alleging  that,  during 
the  prosecution  of  the  decree,  he 
had  discovered  that  t&e  executors, 
in  various  instances  (which  he 
stated)  had  been  guilty  of  wilful 
default,  and  praying  that  they 
might  be  charged  accordingly. 
Held  that  the  latter  was  a  supple- 
mental bill  in  the  nature  of  a  bill  of 
review ;  and,  as  it  had  been  filed 
without  leave,  the  Court  ordered  it 
to  be  taken  off  the  file,  notwith- 
standing it  was  regular  so  far  as  it 
stated  tiie  death  of  one  of  the  de- 
fendants to  the  original  bill,  and 
prayed  that  the  suit  might  be  re- 
vived against  his  personal  repre- 
sentative :  held  also  that  it  was  not 
necessary  for  the  defendant  on 
whose  behalf  the  motion  was  made, 
to  serve  his  co-defendants  with 
notice  of  the  motion.  [Hodson  v. 
Balli 456 

TENANTS  IN  COMMON. 

See  Will,  7, 

TERM. 
See  Will,  9. 

TESTIMONY. 
See  Bill  to  Perpetuate. 

TITLE. 

See  Executory  Trust.— Power 
OF  Sale. 

TRADE  PREMISES. 
See  Conversiok. 

TRANSFER  OF  CAUSE. 

A  cause  set  down  before  the  Vice* 
Chancellor  of  England,  was  ordered 
to  be  transferred  to  another  branch 
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of  the  Court.  Held  that  the  V  ice- 
Chancellor  of  England,  had,  never- 
theless, jurisdiction  to  hear  a  peti- 
tion in  the  cause,  presented  before 
the  order  of  transfer  was  made. 
[HiUsY.HUU]     .    -    -    -    571 

TRUST. 

1 .  Testator  bequeathed  the  residue  of 
his  personal  estate  to  three  trus- 
tees, in  trust  to  pay,  apply,  and  dis- 
pose of  all  the  interest  thereof  for 
the  maintenance,  support  and  be- 
nefit of  his  three  children  and  the 
survivors  and  survivor  of  them,  in 
such  shares  and  proportions,  and  in 
such  manner  as  they  should  think 
most  proper  and  advisable,  and,  if 
all  the  children  should  die  without 
leaving  issue,  then  that  the  trust- 
fund  should  remain  vested  in  two 
trustees,  in  trust  for  the  persons 
thereinafter  mentioned.  Held  that 
the  whole  income  of  the  residue 
was  given  for  the  children *s  benefit, 
and,  the  trustees  having  applied 
only  part  of  it  for  their  benefit, 
that  the  surplus  devolved,  on  the 
survivor's  death,  to  his  personal 
representative.  [Beevor  v.  Par' 
tridge] 229 

2.  A  lease  of  a  meeting-house  was 
granted,  in  trust  for  a  cong^gation 
of  Protestant  dissenters,  who  then 
met  in  a  house  belonging  to  J.  A. 
in  the  town  of  S.  The  congrega- 
tion was  then  in  connection  with 
the  Secession  Church  of  Scotland, 
and,  consequently,  professed  the 
same  doctrines  and  adopted  the 
same  form  of  worship,  government 
and  discipline  as  that  church. 
Some  years  afterwards,  the  minis- 
ter and  a  large  majority  of  the  con- 
gregation separated  from  that  con- 
nection, and  joined  another  reli- 
gious body,  which  professed  the 


same  doctrines  and  used  the  same 
form  of  worship,  but  not  the  same 
form  of  government  and  discipline 
as  the  Secession  Church:  they, 
however,  retained  possession  of  the 
meeting-house.  Held  that,  on 
their  separation,  they  ceased  to  be 
objects  of  the  trust;  and,  therefore, 
were  not  entitled  to  keep  possession 
of  the  meeting-house.  iDroom  v. 
Summers]  ------    352 

See  Dbed,  2.— Next  of  Kin. — 
Voluntary  Deed. 

TUUST  FOR  SALE. 

Testator  appointed  three  persons  and 
their  respective  heirs  and  assigns 
his  executors,  and  gave  to  them 
and  to  their  respective  heirs  and 
assigns  all  his  real  and  personal 
estates,  in  trust  for  the  purposes 
after  set  forth ;  and  first,  that  they 
and  their  respective  heirs  and  as- 
signs should  sell  his  real  estates ; 
and  he  empowered  them  and  their 
respective  heirs  and  assigns,  to  con- 
vey the  estates,  and  to  give  receipts 
for  the  consideration-money.  He 
then  requested  the  executors  of  his 
will  to  sell  his  farming  stock,  fur- 
niture &c.,  and,  out  of  the  monies 
so  arising,  and  all  other  portions  of 
his  personal  estate,  he  required 
them  and  their  respective  heirs 
and  assigns  to  pay  all  his  debts 
&c.  One  of  the  trustees  and  exe- 
cutors died.  The  two  survivors 
agreed  to  sell  the  real  estates.  The 
Court,  in  a  suit  for  a  specific  per- 
formance of  the  agreement,  rejected 
the  word  'respective;'  and  held 
that  the  two  surviving  trustees  and 
executors,  could  sell  and  convey 
the  estates  to  the  purchaser ;  and 
that  the  debts  were  charged  on  the 
proceeds  of  the  real  estates,  and 
consequently,    that    the    receipt- 
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clause  was  unnecessary.     [Jones   2. 

V.  Price] 657 

See  Power  of  Sale,  1. 


TRUSTER* 
Four  copartners   purchased  an    es- 
tate out  of  the  partnership  assets, 
and  took  a  conveyance  themselves 
as  tenants  in  common  in  fee.    One 
of  them  died  intestate  as  to  his 
real  estates,  leaving  an  infant  heir. 
The  survivors  settled,  with  his  exe- 
cutors, for  the  value  of  one -fourth 
of  the  estate,  and  then  petitioned, 
under  the  1 1  Geo.  4,  and  1  Will.  4, 
c.  60,   that  the   infant  might  be 
declared  a  trustee  of  one-fourth  of 
the  estate,  and  might  join  in  con- 
veying the  estate  to  a  purchaser. 
The   Court  refused   to  make  the 
order,  and  said  that  a  bill  must  be 
filed.     [Ex  parte  Williams]      54 
See  Leaseholds. 

UNITARIANS. 

See  Dissenters.— Extrinsic  Evi- 
dence. 

VENDOR  AND  PURCHASER. 

1.  A.  agreed  to  sell  land  to  a  railway 
company ;  but  died  before  he  had 
executed  the  conveyance,  leaving 
an  infant  heir.  The  company  then 
instituted  a  suit>  in  order  to  obtain 
a  conveyance  from  the  infant. 
Held  that,  although  the  company 
were  bound,  by  their  Act,  to  pay 
the  expenses  of  the  conveyance  of 
land  taken  by  them,  yet,  as  A.  had 
occasioned  the  suit  by  suffering  the 
land  to  descend  to  an  infant,  the 
costs  of  the  suit  and  of  having  the 
conveyance  settled  by  the  Master, 
must  be  paid  out  of  the  purchase- 
money.  [Midland  Counties  Rail- 
way Company  v,  Westcomb]    51 


G.,   a    publican,' agreed    to  sell 
his  public-house  (which  M«  &  Co. 
supplied  with  beer)  to  A.    A.  being 
unable  to  pay  the  whole  purchase- 
money,  M.  &  Co.,  at  his  request, 
agreed  to  pay  to  G.  1,000/.,  part 
of  it.     At  a  meeting  of  the  parties 
for  completing  the  purchase,  M.  & 
Co.  paid  the   1,000/.  to  G.     G. 
then  executed  the  conveyance  of 
the  house  and,  immediately  after- 
wards^  delivered  it  to  M.  &  Co. ; 
and  A.  signed  a  memorandum  ex- 
pressing that  he  had  deposited  the 
deed,  with  M.  &  Co.,  for  securing, 
by  way  of  equitable  mortgage,  the 
payment  to  them  of  the  1 ,000  /. 
Shortly  afterwards,  M.  &  Co.  dis- 
covered that  A.  was  an  uncertifi- 
cated bankrupt.     Held,  neverthe- 
less, that  they  had,  as  against  A.'s 
assignees,  a  lien  on  the  deed  for 
the    1,000/.      [Meux   v.    Smith] 

410 

See  Agreement,  1. — Leaseholds. 
— Power  of  Sale,  2. 

VIVA  VOCE  PROOF. 
See  Exhibit. 

VOLUNTARY  DEED. 

A.  instituted  a  suit  against  B  &  C. 
respecting  a  sum  of  4,000  /.  D. 
also  was  made  a  party  to  the  suit ; 
but,  having  no  interest,  he  dis- 
claimed. A.,  B.  and  C.  afterwards 
came  to  a  compromise,  in  pur- 
suance of  which  they  executed 
a  deed,  assigning  the  4,000  /.  to 
trustees,  in  trust  to  pay  to  D.  his 
costs  of  the  suit,  and  to  divide  the 
rest  of  the  fund  amongst  A.,  B.  & 
C.  D.,  though  he  was  not  a  party 
either  to  the  compromise  or  the 
deed,  filed  a  bill  against  A.,  B.  & 
C,  and  the  trustees,  to  compel 
a  performance   of  the  trusts  and 
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payment  of  his  costs.  A  depiurrer 
by  Cm  for  want  of  equity,  was 
allowed.    [Oibbs  v.  Giamis]    584 

WARD  OF  COURT, 

A.  married  a  female  ward  of  Court 
without  consent  of  the  Court,  and 
had  been  guilty  of  great  contu- 
macy in  other  respects.  The  Court 
directed  the  ward's  fortune  to  be 
settled  so  as  to  exclude  A.,  as  far 
as  possible,  from  taking  any  inte- 
rest in  it.  [Kent  v.  Burgess]    361 

WILFUL  DEFAULT. 
See  Practice,  13. 

WILL. 

1.  Testator  bequeathed  his  residue  in 
trust  for  his  daughter  Sarah  and 
her  children  y  independently  of  her 
husband,  and  her  receipts  alone, 
notwithstanding  her  coverture,  to 
be,  from  time  to  time,  a  sufficient 
discharge.  Held,  that  the  daugh- 
ter and  her  children  living  at  the 
testator's  death,  were  entitled  to  the 
residue  jointly.  [De  Witte  v.  De 
Witte^ 41 

2.  ''  I  give,  to  my  wife,  all  my  ready 
money  at  my  bankers,  in  my  dwel- 
ling-house, or  elsewhere ;  by  which 
I  mean  money  not  invested  in  se- 
curity or  otherwise  bearing  inte- 
rest, but  what  I  may  have  in  hand 
for  current  expenees  at  the  time 
of  my  decease."  Held  that  cash 
balances  in  tiie  hands  of  the  tes- 
tator's bankers  -and  of  his  agent, 
and  dividends  of  stock  due  at  the 
testator's  death,  passed  by  the  be- 
quest; but  that  the  rent  of  a 
house,  and  the  interest  of  a  sum 
due  on  mortg^e,  did  not  pass. 
[Fryer  v.  Ranken\      •    -    -    55 


3.  Testator,  by  his  will,  gave  500  /. 
to  A.  and  1,000/.  to  B.  to  be  paid 
within  12  calendar  months  after 
his  wife's  death.  By  a  codicil  of 
the  same  date,  he  reduced  those 
legacies  to  300/.  and  500/.  re- 
spectively. Afterwards  he  formally 
republished  his  will.  By  a  second 
codicil,  after  reciting  the  bequest 
in  his  will,  of  500/.  to  A.,  he  re- 
yoked  that  bequest,  and,  in  lien  of 
it,  gave  A.  300  /.,  to  be  paid  at  the 
same  time  as  the  revoked  bequest 
was  directed  by  his  will.  By  a 
third  codicil,  after  reciting  that,  by 
hb  will,  he  had  given  to  R.  3,000  /., 
he  reduced  that  legacy  to  2,000  /. ; 
and  then  directed  that  the  300  L 
given  to  A.  as  well  as  the  1,000  L 
given  to  B.,  should  not  be  paid 
till  twelve  months  after  the  death 
of  his  wife.  Held,  taking  all  the 
instruments  together,  that  B.  was 
entitled  to  a  legacy  of  1,000/. 
[Grand  v.  Reeve]  -    •    -    -    66 

4.  Testator  gave  annuities  to  three 
of  his  relations,  and  directed  that, 

.  if  the  annuities  were  paid  by  the 
interest  of  money  in  the  stocks,  at 
the  death  of  the  different  parties, 
the  principal  should  be  divided 
between  the  children  of  the  de- 
ceased. One  of  the  annuitants 
had  five  children  living  at  the  tes- 
tator's death ;  but  only  one  of  them 
survived  the  annuitant  Held  that 
the  capital  of  the  stock  which  had 
been  provided  to  answer  the  an- 
nuity, did  not  vest  in  the  surviving 
child,  on  the  annuitant's  death; 
but  vested,  on  the  testator's  death, 
in  all  the  children  then  living,  as 
tenants  in  common.  [Watson  v. 
Watson] 73 

5.  Testator  bequeathed  his  residue  to 
several  classes  of  persons.  Some 
of  the  parties  were  members  of  two 
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of  the  classes.  Held,  nevertheless, 
that  they  were  entitled  to  only  one 
share,  each,  of  the  residue.  [Pruen 
V.  Osborne]     -----     132 

6.  Testator  bequeathed  his  residue 
to  the  children,  then  living  of  T. 
P.  and  W.  C*,  and  the  lawful  issue 
then  living  of  such  of  their  chil- 
dren as  were  dead,  as  tenants  in 
common,  so  nevertheless  that  such 
issue  should,  as  amongst  them- 
selves, take  as  tenants  in  common, 
and  per  stirpes  and  not  per  capita ; 
it  being  his  intention  that  such 
issue  should  have  only  the  shares 
which  their  respective  parents 
would  have  been  entitled  to,  if 
living.  Held  that  the  word '  issue  ' 
must  be  taken  in  the  restricted 
sense  of '  children.'    -    •     [/^.] 

7.  Testator  gave  5,000  /.  to  his  sons, 
in  trust  for  his  daughter  Mrs.  W., 
80  as  not  to  be  subject  to  the  debts, 
acts  or  control  of  her  husband; 
and  he  gave  the  like  sum  to  his 
daughter  Mrs.  A., in  trust  as  afore' 
said,  for  the  use  of  herself  and 
children,  Mrs.  A.  had  two  chil- 
dren living  at  the  testator's  death. 
Held  that  they  did  not  take  either 
as  joint-tenants  or  tenants  in  com- 
mon with  her;  but  that  she  was 
entitled  to  the  whole  income  of  the 
fund,  for  her  life,  for  her  separate 
use,  with  remainder  to  her  children. 
[French  v.  French]  -     -    -     257 

8.  Testator  directed  his  residue  to  be 
divided  amongst  the  children  of 
L.  D.,  to  wit,  J.  D.,  £.  D.,  and 
A.  D.  Held  that  the  gift  was  not 
made  to  the  children  as  a  class,  but 
as  individuals;  and  that,  one  of 
them  having  died  in  the  testator^s 
life-time,  the  share  intended  for 
that  child,  was  undisposed  of.  Tes- 
tator directed  that  the  legacies 
given,  by  his  will,  to  females,  mar- 


ried or  single,  should  be  for  their 
own  benefit  and  their  children,  and 
should  never  be  subjected  to  the 
control  of  their  respective  husbands. 
Held  thatthe  females  took  for  their 
ItveSy  for  their  separate  use,  with 
remainders  to  their  children. 
[Bain  v.  Lescher]     -    -    -    397 

9.  A  testator  directed  the  income  of 
his  property  to  be  accumulated  for 
the  term  of  21  jeznfrom  his  death. 
The  testator  died  on  the  5th  Ja- 
nuary 1820.  Held  that,  in  the 
computation  of  the  term,  the  day 
of  his  death  was  to  be  excluded ; 
and,  consequently,  that  the  divi- 
dends on  stock  which  became  due 
on  the  5th  January  1841,  were 
subject  to  the  trust  for  accumula- 
tion.   [Gorst  V.  Lowndes]   -    434 

10.  Testator  devised  his  estates  to 
the  second  son  of  Edward  Weld  of 
Lul worth,  esq.  for  his  life,  with  re- 
mainders to  his  sons,  successively, 
in  tail  male,  with  like  remainders 
to  the  third  and  other  sons  (except 
the  eldest)  of  the  said  Edward 
Weld,  and  their  sons,  with  remain- 
ders to  the  first  and  other  sons  of 
each  brother  (^xc€[p^  the  eldest  bro- 
ther)  of  the  said  Edward  Weld, 
successively,  in  tail  male,  with  re- 
mainders to  the  second  and  other 
sons  (except  the  eldest)  of  Lady 
Stourton,  one  of  the  sisters  of  the 
said  Edward  Weld,  successively, 
in  tail  male.  The  will  was  dated 
in  1834,  and  the  testator  died  in 
1837.  There  was  not,  either  at 
the  date  of  the  will  or  at  the  tes- 
tator's death,  any  such  person  as 
Edward  Weld,  of  Lulworth  ;  but  it 
appeared,  from  evidence  as  to  the 
state  of  the  Weld  family,  that  Jo- 
seph Weld  was  then  the  possessor 
of  Lulworth ;  that  he  had  an  elder 
brother^  named  Thomas,  and  had 
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had  another  hrother,  Edward,  older 
than  himself,  who  died  a  bachelor 
in  1796;  that  he  had  two  sons, 
Edward  Joseph,  his  eldest,  and 
Thomas,  his  second  son ;  and  that 
Lady  Stoarton  was  his  sister.  The 
question  was,  whether  the  second 
son  of  Joseph,  or  of  Edward,  or  of 
Edward  Joseph,  was  intended  to  be 
the  object  of  the  first  devise.  The 
Court  decided  in  favour  of  the 
second  son  of  Joseph.  [Blundell 
V.  Gladstone] 467 


1 1 .  llie  probate  c/f  a  will  is  not  a 
sufficient  authentication  of  it  so  far 
as  it  relates  to  copyholds.  [Archer 
V.  Slater]  ------     507 

See  Heir  and  Execvtor. — Lega- 
cies. —  Legacy- DUTT.  —  Luna- 
tic. —  Portions.  —  Power  c^ 
Sale,    1,  2. — Proop    op   Will 

MADE    abroad. —  REVOCATION. — 

Trust,  L 
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